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These appeal s by the Revenue are directed agai nst the common
j udgrment passed by the Custons Excise and Gold (Control) Appellate
Tri bunal , West Regi onal Bench, Munbai (in short the 'CEGAT'). By the
i mpugned judgnment the CEGAT set aside the inposition of duty,
redenption fine, interest and penalty |evied under the Custons Act,
1967 (in short the 'Act’) |evied/inposed on respondent no.1 Ms Essar
Ol Limted (hereinafter referred to as the 'assessee’), its officers
(Respondents nos. 2 to 4) and officials of the Custons Departnent
(Respondent nos. 5 to 7).

Backgrounds facts as projected by the appellant are as foll ows:

Sonetime during 1997 respondent no.1 inported plants and
nmachi neri es worth Rupees 600 crores for its refinery project. These
i mported goods were stored in private bonded warehouses, one of which
is closed. The licences for the warehouses were valid upto 24.11.1999.
CGeneral bond of Rs.120 crores was executed by respondent no.1 under
Section 59(2) of the Act to secure paynent of custons duty. Between 18
and 23.2.1999 respondent no.1 subnitted 84 ex-bonds bills of entry
whi ch were assessed to custons duty at the preval ent rate and
corresponding TR-6 Challans for paynent of duty were handed over to the
assessee.

On 24.2.1999 assessee-respondent no.1 wote to ICICl Ltd. stating

that there was possibility of inposition of duty on refinery goods and
requested themto i nmediately rel ease funds to avoi d project cost over-
run. On the sanme day inter office menp was issued by Shri S.R  Aggarwal
(respondent no.2) to Shri P.R Ashok (respondent no.3) stating that
ICCl Ltd. had indicated their desire to disburse a sumof Rs. 100
crores so that the Countervailing Duty (in short 'CVD ) ampunt to be
pai d before pronouncenent of the Uni on Budget, 1999. The nenp pointed
out that the necessary docunentation was in process and remttance of
the funds by telegraphic transfer to the State Bank of India (SB)
Jamagar woul d be done imredi ately thereafter. Respondent no.3 was
requested to conplete the paperwork with custonms authorities.

On 25.2.1999 respondent no.3 wote a letter to the Superintendent

of Central Excise Bonded Warehouse, Jammagar, requesting himto pass
necessary order for "out of charge" for the goods concerned. This
letter is of considerable inmportance in the present dispute. This
letter has to be considered along with letter of same date (i.e.
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25.2.1999) witten by respondent no.3 to Assistant Chief Accounts

O ficer (Excise & Custons) Rajkot. The controversy in the present
matter basically revolved round this docunent. In the first letter
reference was made to the challans issued for paynent of duty on the
bonded goods and the original acknow edgenment of the Assistant Chief
Accounts O ficer towards payment of custons duty with applicable
interest. The details of goods with relevant challans were al so

encl osed. The paynent was made by cheque no. 1175298 dated 25.2.1999
for Rs.60,03,85,603 in favour of Assistant Chief Accounts Oficer
SBECNC in line with the trade notice no.73/85, copy of which was
enclosed. It was indicated that action was being taken as per
direction of Assistant Conm ssioner (Technical) at Rajkot. It was
further indicated that the paynment had to be nade at Raj kot office due
to banks strike. In the letter dated 25.2.1999 addressed to the Chief
Accounts O ficer, Excise and Custons, Rajkot, it was indicated that due
to banks strike on that day they were depositing the custons duty on
the goods at the regul arbank. Therefore, they had encl osed cheque

no. 1175298 dated 25.2.1999. A declaration was nade that respondent
no.1 had "sufficient bank balance" in its account in State Bank of
Saur ashtria, Jamagar on whomthe cheque was drawn and sane shall be
honored and cleared by the bankers "as and when presented by the
concerned office". On 25.2.1999 the application was endorsed for
acceptance by the Assi'stant Conm ssioner and were accepted and
processed. Consequently, the warehousing |icence was cancelled on the
strength of the cheque paynment though the goods were not physically
noved from t he war ehouse.

After the banks strike was over, the cheque was deposited for
col lection at the Rajkot, on 27.2.1999. On the sanme day at the close of
of fice hour the rate of customs duty was enhanced fromnil basic duty
to 5% on the Uni on Budget.

On 1.3.1999 respondent no.1 wwote to his bank that they were
arrangi ng for transfer of funds from Munbai by 2.3.1999. As the funds
were not received in the revenue accounts, respondent no.1's banker at
Saurathtra prepared an inter office neno advising appellant’s bank at
Raj kot that the cheque issued by respondent no.1l had been returned
unpai d. However, the nmenp was not sent to the bank, as respondent
no.1l wote several letters to their banks at Janmmagar requesting that
cheque be withheld till funds were arranged by them On 16. 3.1999
finally respondent no.1 arranged funds to cover the cheque anount which
was honored and credited to the Government’™s account on 17.3.1999.

I nvestigations were carried out by various governmental agencies
and respondents 2 to 4 were arrested on 6.5.1999." Their bai
application was rejected by concerned nagistrate. On 17.5.1999 the
Gujarat Hi gh Court granted bail to them on the unconditiona
undertaki ng by their counsel appearing before the H gh Court that the
amount of enhanced custons duty will be paid in three instal nents by
31st July, 1999. On 22.8.1999 a show cause notice was issued to the
respondent no. 1-assessee proposing to levy duty on'the inported goods
under Section 15(1)(c) of the Act. It was alleged that fraud was
practised by respondent no.1 in connivance with the other respondents
and an attenpt was made to defraud revenue and evade duty. Reference
was nmade to the background facts as highlighted above. It was al'so
poi nted out that M. J.K Singh, Director of the respondent no.1-
conpany stated that there was no requisition for inmported goods in
February, 1999. Statenent of respondent no.2 recorded on 5.5.1999
showed that funds were expected to be arranged, respondent no.1l deci ded
to nmake paynent by cheque. Respondent no.2 adnmitted that discussions
were held with ICICl Ltd. on 3.2.1999. Funds were not provided by the
said financial institution and ultinately the funds were arranged from
the Punjab National Bank. Statenents of Nitin Bhatt and P.R Ashok i.e.
respondent nos. 4 and 3 respectively were recorded which, inter alia,

i ndi cated that respondent no.1 wanted to avoid any adverse inpact of
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the budget. Investigation further reveal ed that sufficient fund was
not there in respondent no.1's account till evening of 24.2.1999. False
decl arati on was nmade regardi ng sufficiency of funds on 25.2.1999.

I nvestigation also reveal ed that one of the departmental officials i.e.
respondent no.6 A K Thaker had mani pul ated dates and instead of the
actual date of 26.2.1999, he had indicated that the action was taken on
25.2.1999. Statenent of Shri L. CGhosh, Chief Manager of State Bank of
Saurashtra at Jammagar indicated that the cheque as issued by
respondent no.1 was intended to be returned to the clearing bank at

Raj kot and tel ephonic information to this effect was given to the Chief
Manager of the bank at Rajkot. A witten notice was prepared. The same
was not sent at the request of respondent no.1 and contrary to the
establ i shed practice and procedure of the bank and governing
regul ati ons cheque was not di shonored. The instructions of State Bank
of Saurashtra Manual, inter alia, provides and requires that non-
paynment of clean demand bil'l nust be advised to the purchasing office
and advice rmust be sent by telegram The advice is to be sent not

| ater than the close of the day follow ng the close of the day
following the presentation of the Bill. A departure was made in the
present case. The concerned Bank was requested not to di shonour the
cheque. As late as on 3rd March, 1999 oral information was given to
Custons officials about non-availability of funds. Thereafter on
several dates the assessee requested the Banks to delay action at their
ends. The trade notice referring to which letter was witten to accept
cheque was not applicable to the Banks strike as the sane was a pre-
notified strike and was for two days.

Statenment of M. Rak Hashiya, of State Bank of Saurashtra, Rajkot
was to the effect that nornmal procedure was to return the cheque on the
day it is presented if the funds were not there. H's further statenent
was to the effect that he had advised N C Coplani that the cheque may
be retained for two to three days only after both the custons
authorities and the respondent no.1 give consent letter, failing which
the cheque was to be returned. He was inforned on 5.3.1999 that there
was no witten consent of the custons authorities. The show cause
notice referred to the correspondences between respondent no.1 and the
bankers. It was alleged that the undertaking in the letter of
respondent no.1 dated 25.2.1994 clearly shows fraudul ent attenpt to
m suse the bonafide facilities given in terms of trade notice as the
respondent no.1 was fully aware that they had not received the funds at
Jammagar. After referring to the various aspects the investigating
authority cane to conclude that the duty rate on February 1999 was
effectively nil and hence any variation could only be upwards. Though
no funds were transferred to the respondent’s bank in‘the eveni ng of
24.2.1999, a letter was issued containing clear nention about
avail ability of funds. The accusations in essence were that there was
del i berate m s-decl aration to ensure evasion fromrate changes. Since
the rate of duty was enhanced prior to encashnent of cheque, there was
liability to pay enhanced rate of duty. The clearance of goods was
ef fected without paynent of appropriate duty. There was no requirenent
of the inported goods by respondent no.1l which created a fiction of
deened duty paynent and deened renoval, with the full know edge that
there was non-availability of funds. There was no scope of clearance in
terns of Section 68 in the absence of duty being paid. The cancell ation
of warehousing |icence was obtained by fraud as duty had not been
deposited. Hence duty payable is covered under Section 16(1)(c) of the
Act. Action was taken against the custons officials i.e. respondent
nos. 5to 7 for their alleged abatenent in the action and the act of
col lusion as established by mani pul ati on of records. They had done or
omtted to do acts which acts or om ssions rendered the goods |iable
for confiscation. Accordingly, respondent no.1 was required to show
cause as to why goods renoved contrary to ternms of the permssion for
such renmpoval should not be confiscated under Section 111(j), and since
goods were renmpved on cancellation of |icence based on fal se
decl arati on wi thout paynent of duty at the rate prevalent on 17.3.1999,
duty shall not be denmanded and it was proposed in addition, to |levy
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penalty on respondents 2 to 7 and interest on respondent no. 1.
The Conmi ssioner framed six issues. They are as follows:

(i) Whet her duty could be treated to have been paid on the
25t h February, 1999 (the date of presentation of the

cheques by Ms. EOL) in the facts and circunstances of

the case;

(ii) The date for determination of rate of duty, and whether
t he Warehouse License could be treated as cancelled as
detailed in the inpugned show cause noti ce;

(iii) Whet her the charge of evasion of duty by mal afide intent
of wilful msdeclaration, suppression of facts with an

intent to evade the paynent of duty, etc. as alleged in

t he show cause notice is established;

(iv) Whet her the goods are liable to confiscation under
Section 111(j) of the Custons Act, 1962;
(v) To determ ne the appropriate penal clause invokable

whet her penal ty agai nst the noticee Ms. EOL is |eviable

under Section 114 A or Section 112(a)/(b) of the Custons

Act, 1962;

(vi) The extent of involvenent of the individual persons vis-

‘-vis evidence on record to sustain the charge of

col lusion on the part of the enpl oyees of notice viz.

Ms. EQOL and the officers of the departnent as detail ed

in the show cause noti ce.

After considering showcause reply filed by respondent no.1 the
Conmi ssi oner Custons 'House, Kandla (in short 'Commissioner’) confirned
the demand of duty and also directed confiscation of goods and

i mposition of penalty. It is to be noted that respondent no.1, inter
alia, contended that there was no certainty that the rate of duty wll
be enhanced and that they acted under a bona fide belief that the funds
woul d be avail abl e on 25.2.1996. They al so cl ai med bona fide error of
judgrment and | ack of collusion with officers. The stand was not
accepted by the Comm ssioner. Appeal s were filed before CEGAT by the
present respondent.

So far as Issue no.1 is concerned, the Conm ssioner held that the

duty could not be treated as paid on 25.2.1999 in view of the m s-

decl arati on about availability of funds. The fact that funds were not
avai | abl e was not disclosed till 3.3.1999, even though concerned
respondents had definite and specific know edge. = Conmi ssioner relief
upon Banks’ specific instructions regarding return of cheques in case
of non-availability of funds. Reference was nmade to the cheque

di shonour nmeno which was prepared but not issued due to request of the

assessee. It was concluded that had the assessee correctly disclosed
the facts, the application dated 25.2.1999 woul d not have been

accept ed.

The CEGAT on the Issue no.1l observed that Commissioner failed to

noti ce about non-applicability of Trade Notice. It was held that there
was finding recorded that facility of cheque paynent was not avail able
because of false declaration. It was concluded that duty was paid on

25.2.1999 since paynment of cheque relates back to the presentati on and
the cheque was not di shonored.

Wth regard to Issue no.2, it was observed by the Connissioner

that cancell ation of warehousing |icense was obtai ned by fraud.

Ref erence was made to the undertaking given before the H gh Court
accepting liability to pay duty. Consequently it was held that there
was no cancel | ati on under Section 68. Therefore, provisions of Section
15(1) (c) were applicable.

CEGAT hel d that as duty shall be treated to have been paid on
25.2.1999, requirements of Section 68 were conplied with and,
therefore, Section 15(1)(b) and not Section 15(1)(c) was applicable.
As regards |ssue no.3, Conm ssioner held that charge of evasion

of duty by mala fide intent, wilful ms-declaration, suppression of
facts was clearly established.

CEGAT hel d that there was no willful nis-declaration, no evasion

or short levy. The declaration was held to have been nade under bona
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fide belief.

Answering | ssue no.4, Conmi ssioner held that goods were |iable

for confiscation under Section 111(j) as deened renobval was contrary to
the pernission and fraudulent intention was clearly established.
However, redenption fine of Rs.20 crores was inposed.

CEGAT held that there could not be any confiscation as goods had

been cl eared under a permni ssion

As regards applicability of Section 114A, under |ssue no.5, it

was hel d said provision was not invokable. However, penalty of Rs.10
crores was inposed under Section 112(b).

Conmi ssi oner held that respondents 2 to 7 were involved in the

fraud, in answering |Issue no.6. They were held liable to penalty under
Section 112(a).

CEGAT set aside the penalties holding that respondent nos.2 to 7

had not conmmitted any breach

So far as Issue no.3 is concerned, in view of the operative

portion of the order of the Commi ssioner was to the effect that the
goods val ued at Rs. 599, 26, 00046 was to be confiscated under Section
111(j) of 'the Act as the inported goods except good worth Rs.73.93
crores which were covered by corporate guarantee. Redenption fine of
Rs. 20 crores in view of confiscation was inposed. Total demand of

Rs. 96, 26, 91. 711/ - was confirnmed under Section 28(1) proviso of the Act
as also in terms of statenent nade on behalf of respondent no.1 before
the Gujarat H gh Court on 17.5.1999. The duty was worked out on the
basi s of conputation in the show cause notice. Penalty of rupees ten
crores was inposed on respondent no.1l under Section 112(b) of the Act.
Penal ty of rupees one crore was |evied on respondent no.2 under Section
112(a). Penalty of rupees 25 | akhs and rupees 10 | akhs was inposed on
respondents 3 and 4 respectively under Section 112(a) of the Act.
Penalty of rupees 5 |akhs was inposed on Shri A C. Sharma, Deputy
Conmi ssi oner of Central Excise. Rupees 50,000/- and rupees 25,000/ -
were i nposed as penalty respectively on-custons officials i.e. S.P.
Chaudhary and Shri K. N. Thakar under Section 112(a) of the Act.
Recovery of interest |eviable under Section 17(2) and Section 28AB of
the Act was directed. Direction was given that deposits made towards
duty were to be adjusted against duty and interest liability as
determ ned. As noted above appeals were filed before CEGAT by the
present respondents. Their basic stand was that Section 15(1)(c) had
no application and it was Section 15(1)(b) of the Act which applied.

It was submitted that when the cheque has been cl eared and honored
paynment had to be treated to have been nade on the date on which the
cheque was handed over to the authority. There was no fraudul ent
intention involved. Respondent no.1 and its officials acted bona fide
on the assurance given by ICIClI Ltd. Negotiations for funds were going
on since long. Therefore, the order of the Conm ssioner is not tenable:

The revenue supported the order of the Comm ssioner. As noted

above CEGAT held that the Conm ssioner had not recorded any finding
regardi ng non-applicability of the trade notice. There was no findings
recorded by the Conmi ssioner that the cheque paynent facility was not
avai | abl e because of false declaration. The Conmi ssioner only decided
the issue as to what constitutes the date of paynent. 'Since the cheque
was honored it was to be held that date of payment was on 25.2.1999
though, in fact, it was cleared on 17.3.1999. Requirenments of Section
58 were conplied with and, therefore, Section 15(1)(b) was applicable
and not Section 15(1)(c) as held by the Conm ssioner. There was no
wi Il ful declaration and the declaration about availability of funds was
made under bona fide belief. The direction regarding confiscation was
set aside. The penalties on respondent no.1 and its officials and the
custonms officials were set aside. It is to be noted that the Tribuna
referred to Rules 79 and 80 of the Central Treasury Rules (in short
"Treasury Rules’) to conclude that when the cheque is honored is the
dat e on which cheque was received by the concerned authorities is the
date of paynent.
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In support of the appeals |earned Additional Solicitor Genera

submitted that the Tribunal has lightly brushed aside the various

poi nts whi ch had been taken note of by the Comm ssioner. Whether the
date to be reckoned is the date of receipt of cheque by the depart nment
though it is cleared subsequently is really of no consequence in view
of the fact that fraudul ent m s-declaration was made about availability
of funds, with the clear know edge that funds were not avail able. Any
act based on fraud vitiates the entire action taken. The CEGAT al so
failed to notice that the intention of respondent no.1 and its
officials is clearly borne out fromthe fact that they managed to
obtain declaration fromrespondent no.6 as if the docunents were

cl eared on 25.2.1999, when the statenents of the concerned w tnesses
clearly show that it was done on 26.2.1999. The proved mani pul ati on of
records further strengthened the departnent’s view It was pointed out
that relevant factual aspects placed by the departnent before the CEGAT
had not been considered. On the other hand it recorded sonme findings
whi ch were based on conjectures and/or surm ses. The effect of
fraudul ent, acti on and the m s-decl arati on were not considered. On the
contrary i't was observed that there was no mi s-declaration and a bona
fi de m st'ake had been conmitted because of the assurance given by the
financial institutions for providing funds. The established position is
of mani pul ati on of records to show as if action was taken on 25.2.1999,
when in reality the action was taken on 26.2.1999. It not only kept
out of consideration the fact that wi thout sufficient funds cheque was
given to the custons officials, but also gave a clean chit to the

of ficials on purported ground of absence of practice prevailing in the
division. It was, argued that the Tribunal’'s judgnent suffers from non-
consi deration of relevant materials, consideration of irrelevant
materials and recordi ng of findings contrary to the materials on record
both on issue of fact and | aw.

In response, M. Dushyant Dave, |earned senior counsel appearing

for respondent no.1 submitted that the declaration, if any, nade about
availability of funds was really not relevant in view of the Act, nore
particularly, Sections 17, 46, 58 and 55. Wth reference to sub-section
(2) of Section 47 it was subnitted that consequences for non-paynent
under Section 46 were laid down. Section 72 deals with the situation
when the inporter is unable to pay and consequentially interest becones
chargeabl e. This nmade the position clear that only consequence of non-
paynment of duty in tine is |levy of interest.

The show cause notice itself indicated that the goods were

renoved on 25.2.1999. There was no w I ful ms-declaration. There was a
speci al procedure avail abl e when the banks were on strike. Rule

79(1) (b) of the Treasury Rules clearly indicate the date which is to be
reckoned for ascertaining the date on which anount is treated to be
paid. The mis-declaration aspect is relevant only forthe purpose of
Section 28 and for considering whether extended period of |imtation
applies. That issue is not relevant in the present case and only issue
is whether Section 15(1)(b) or Section 15(1)(c) is applicable. A
factual finding has been arrived at by CEGAT to hold that there was no
wil ful mis-declaration

Residually it was submitted that for any unintentional breach

penalty is not to be |evied. The view of the Tribunal is a possible
view and, therefore, no interference is called for. Sinilar argunments
wer e advanced by respondent nos. 2 to 4 and the customauthorities
(respondents 5 to 7). It was submitted that there was no question of
any abet nent and/or coll usion.

The submi ssions need careful consideration. It is to be noted

that the plea that in view of special statutory prescriptions reference
to the trade notice was unnecessary does not appear to have been

pl eaded or considered by the CEGAT whi ch proceeded only to determne
the issue as to on which date the paynent shall be reckoned to have
been nade. The entire case of the revenue was built around the alleged
fraudul ent acts of respondent no.1 and its officials and the custons
officials. According to the revenue it was clearly a case where the
decl arati on was done with fraudulent intention, with planned design to
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evade duty. Several aspects were highlighted to show that the
respondent no.1 and its officials were acting with fraudul ent
intention. The Tribunal did not even consider the effect of those

act s.

By "fraud" is meant an intention to deceive; whether it is from
any expectation of advantage to the party hinself or fromthe ill wll
towards the other is immterial. The expression "fraud" involves two
el ements, deceit and injury to the person deceived. |Injury is
sonet hing other than economic loss, that is, deprivation of property,
whet her novabl e or i movabl e or of nmoney and it will include and any

har m what ever caused to any person in body, mnd, reputation or such
others. In short, it is a non-econom c or non-pecuniary |loss. A
benefit or advantage to the deceiver, will alnost always call |oss or
detriment to the deceived. Even in those rare cases where there is a
benefit or advantage to the deceiver, but no corresponding loss to the
decei ved, the second condition is satisfied. (See Dr. Vima v. Delhi
Admi ni stration (1963 Supp. 2 SCR 585) and Indian Bank v. Satyam Febres
(I'ndia) Pvt. Ltd. (1996 (5) SCC 550).

A"fraud" is an act of deliberate deception with the design of
securing 'sonet hi ng by taking unfair advantage of another. It is a
deception-in order to gain'by another’'s loss. It is a cheating intended
to get an advantage. (See S.P. Changal varaya Nai du v. Jagannath (1994
(1) sCC1).

"Fraud" as i's well known vitiates every solem act. Fraud and
justice never dwell together. Fraud is a conduct either by letter or
wor ds, which includes the other person or authority to take a definite
determ native stand as a response to the conduct of the forner either
by words or letter. It is also well settled that mnisrepresentation
itself ampunts to fraud. |ndeed, innocent m srepresentation may al so
gi ve reason to claimrelief against fraud. A fraudul ent
m srepresentation is called deceit and consistsin leading a nman into
danmage by willfully or recklessly causing himto believe and act on
falsehood. It is a fraud in lawif a party nmakes representations, which
he knows to be false, and injury enures therefrom although the notive
fromwhich the representati ons proceeded may not have been bad. An act
of fraud on court is always viewed seriously. A collusion or
conspiracy with a viewto deprive'the rights of the others in relation
to a property would render the transaction void ab initio. Fraud and
deception are synonynous. Although in a given case a deception may not
amount to fraud, fraud is anathema to all equitable principles and any
affair tainted with fraud cannot be perpetuated or saved by the
application of any equitable doctrine including res judicata.  (See Ram
Chandra Singh v. Savitri Devi and Os. (2003 (8) SCC 319).

"Fraud" and collusion vitiate even the npbst sol erm proceedi ngs in

any civilized systemof jurisprudence. It is a concept descriptive of
human conduct. M chael Levi likens a fraudster to MIton's sorcerer
Conmus, who exulted in his ability to, "wing me into the easy hearted
man and trap himinto snares’. It has been defined as an act of

trickery or deceit. In Whbster’'s Third New International Dictionary
"fraud" in equity has been defined as an act or onission to act or
conceal nent by which one person obtains an advant age agai nst consci ence
over another or which equity or public policy forbids as being
prejudicial to another. In Black’s Legal Dictionary, "fraud" is
defined as an intentional perversion of truth for the purpose of

i nduci ng another in reliance upon it to part with sone val uabl e thing
bel onging to himor surrender a legal right; a false representation of
a matter of fact whether by words or by conduct, by false or msleading
al | egations, or by conceal nent of that which should have been

di scl osed, which deceives and is intended to deceive another so that he
shall act upon it to his legal injury. In Concise Oxford Dictionary,

it has been defined as crimnal deception, use of false representation
to gain unjust advantage; dishonest artifice or trick. According to

Hal sbury’s Laws of England, a representation is deenmed to have been
false, and therefore a msrepresentation, if it was at the materia

date false in substance and in fact. Section 17 of the Indian Contract
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Act, 1872 defines "fraud" as act committed by a party to a contract
with intent to deceive another. Fromdictionary meaning or even
otherwi se fraud arises out of deliberate active role of representator
about a fact, which he knows to be untrue yet he succeeds in nisleading
the representee by making himbelieve it to be true. The
representation to becone fraudul ent nust be of fact with know edge that
it was false. In a leading English case i.e. Derry and Os. v. Peek
(1886-90) All ER 1 what constitutes "fraud" was described thus: (Al ER
p. 22 B-C) "fraud" is proved when it is shown that a fal se
representati on has been nade (i) knowingly, or (ii) w thout belief in
its truth, or (iii) recklessly, careless whether it be true or false"
But "fraud” in public lawis not the sane as "fraud" in private |aw.
Nor can the ingredients, which establish "fraud" in comercia
transaction, be of assistance in determning fraud in Adm nistrative
Law. It has been aptly observed by Lord Bridge in Khawaja v. Secretary
of State for Hone Deptt. (1983) 1 All ER 765, that it is dangerous to
i ntroduce nmaxi ms of common |law.as to effect of fraud while determning
fraud in relation of statutory llaw. "Fraud" in relation to statute
nust be a col ourable transaction to evade the provisions of a statute.
"If a statute has been passed for sone one particul ar purpose, a court
of law will not countenance any attenpt which nay be made to extend the
operation of the Act to something else which is quite foreign to its
obj ect and beyond its scope. Present day concept of fraud on statute
has veered round abuse of power or mala fide exercise of power. It may
arise due to overstepping the limts of power or defeating the
provi sion of statute by adopting subterfuge or the power nmay be
exerci sed for extraneous or irrel evant considerations. The col our of
fraud in public law or adm nistrationlaw, as it is developing, is
assum ng different shades. It arises froma deception committed by
di scl osure of incorrect facts know ngly and deliberately to invoke
exerci se of power and procure-an order froman authority or tribunal
It nust result in exercise of jurisdiction which otherwi se would not
have been exerci sed. The m srepresentation nust be in relation to the
conditions provided in a section on existence or non-existence of which
the power can be exercised. But-non-disclosure of a fact not required
by a statute to be disclosed may not amount to fraud. Even in
conmer ci al transactions non-di scl osure of every fact does not vitiate
the agreenment. "In a contract every person nust | ook for hinself and
ensures that he acquires the information necessary to avoid bad
bargain. In public law the duty is not to deceive. (See Shrisht Dhawan
(sSnt.) v. Ms. Shaw Brothers, (1992 (1) SCC 534).

In that case it was observed as follows:

"Fraud and collusion vitiate even the npst sol enm proceedings in

any civilized systemof jurisprudence. It is a concept descriptive of
human conduct. M chael levi likens a fraudster toMIton's sorcerer
Conmus, who exulted in his ability to, "wing nme into the easy-hearted
man and trap himinto snares’. It has been defined as an act of
trickery or deceit. In Whbster’'s Third New I nternational Dictionary
fraud in equity has been defined as an act or onission to act or
conceal nent by which one person obtains an advant age agai nst consci ence
over another or which equity or public policy forbids as being
prejudicial to another. |In Black’s Legal Dictionary, fraud is defined
as an intentional perversion of truth for the purpose of inducing
another in reliance upon it to part with sone val uabl e thing bel ongi ng
to himor surrender a legal right; a false representation of a natter
of fact whether by words or by conduct, by false or mnisleading

al l egations, or by conceal ment of that which should have been

di scl osed, which deceives and is intended to deceive another so that he
shall act upon it to his legal injury. In Concise Oxford Dictionary,
it has been defined as crimnal deception, use of false representation
to gain unjust advantage; dishonest artifice or trick. According to
Hal sbury’s Laws of England, a representation is deemed to have been
false, and therefore a msrepresentation, if it was at the materia
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date false in substance and in fact. Section 17 of the Contract Act
defines fraud as act conmitted by a party to a contract with intent to
decei ve another. Fromdictionary nmeaning or even otherw se fraud
arises out of deliberate active role of representator about a fact

whi ch he knows to be untrue yet he succeeds in msleading the
representee by making himbelieve it to be true. The representation to
becorme fraudul ent nust be of the fact with know edge that it was fal se.
In a leading English case Derry v. Peek [(1886-90) ALL ER Rep 1: (1889)
14 AC 337 (HL)] what constitutes fraud was described thus : (Al Er p.
22 B-Q

"Fraud is proved when it is shown that a false representation has
been nade (i) knowingly, or (ii) without belief inits truth, or (iii)
reckl essly, careless whether it be true or false ."

Thi s aspect of the natter has been considered recently by this
Court in Roshan Deen v. Preeti Lal (2002 (1) SCC 100) Ram Preeti Yadav
v. U. P.  Board of H gh School andInternmedi ate Education (2003 (8) SCC
311), Ram'Chandra Singh’'s case (supra) and Ashok Leyland Ltd. v. State
of T.N. and Anot her (2004 (3) SCC 1).

Suppressi on of a material docunent would al so amount to a fraud
on the court. (see Gowishankar v. Joshi Anba Shankar Fam |y Trust
(1996 (3) SCC 310) and S.P. Chengal varaya Nai du's case (supra).

"Fraud" is/a conduct either by letter or words, which induces the
ot her person or authority to take a definite deternminative stand as a
response to the conduct of the forner either by words or letter.

Al t hough negligence i's not fraud but it can be evidence on fraud; as
observed in Ram Preeti Yadav’' s case (supra).

In Lazarus Estate Ltd. v. Beasley (1956) 1 B 702, Lord Denning
observed at pages 712 & 713, "No judgnent of a Court, no order of a
M ni ster can be allowed to stand if it has been obtai ned by fraud.
Fraud unravel s everything." 1In the same judgnment Lord Parker LJ
observed that fraud vitiates all transactions known to the |aw of
however high a degree of solemity. (page 722)

It is not open to respondent no.1 to contend that trade notice is

of no consequences when the perm ssion to pay by cheque on out-station
bank was given with reference to the trade notice. The effect of the
mani pul ati on of records to show as if action was taken on 25.2.1999 and
not on 26.2.1999 was al so not considered by the CEGAT in the proper

per specti ve.

Rul es 79 and 80 of the Treasury Rules were relied upon

over|l ooking the effect of the Central Government Account (Receipt and
Payment Rul es, 1983) (in short 'Receipt Rules’) which clearly
stipulates as to the relevant date of receipt. Rule 20is relevant in
this regard. Learned counsel for the respondent referred to Rule 8 of
Central Excise Rules, 1944 (in short the 'Central Excise Rules’). It
was submitted that a Full Bench of CEGAT considered effect of said Rule
8 in Conmi ssioner of Central Excise, Jaipur -1 v. Genus Overseas

El ectronics Ltd. (2003 (155) ELT 541) and held that due date was the
dat e of paynment by cheque even if the cheque is encashed later. Rule 8
really operates in different field together. It has nothing to do with

date of receipt. It only provides the node of paynent. |t does not and
cannot wi pe out effect of Rule 20 of the Receipt rules. Gherw se Rule
20 will becone dead letter. W need not go into that question in detai

because clearly the Rules 70 and 80 of the Treasury Rul es are not
applicable as they are applicable to situations indicated in Rule 1(a),
and have no application to present case.

Strong reliance was placed by | earned counsel for respondent no.1

on Derry’'s case (supra). It was pleaded that respondent no.1 had acted
wi th reasonabl e belief about availability of fund. Merely because funds
were not actually released, it cannot be held to be a m s-declaration
It is to be noted that it has to be factually in each case concl uded as
to whether fraud is established. It would depend on the facts of each
case. In the present case even if respondent no.1's stand is accepted
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at the nobst there was an assurance to provide funds. The sane by no
stretch of imagination, equated with funds already available. There is
a gulf of difference between assurance to provide financial assistance

and in reality providing finance assistance. In the latter case only
there is availability of funds.
The word "reasonable"” signifies "in accordance with reason”. In

the ultimate analysis it is a question of fact; whether a particul ar
act is reasonable or not depends on the circunstances in a given

situation. It is often said that "an attenpt to give a specific
nmeaning to the word "reasonable" is trying to count what is not numnber
and neasure what is not space". The author of "Wrds and Phrases"”

(Permanent Edition) has quoted fromln re Nice & Schreiber 123 F. 987,
988 to give a plausible meaning for the said word. He says, "the
expression "reasonable" is a relative term and the facts of the
particul ar controversy nmust be considered before the question as to
what constitutes reasonabl e can be determ ned".

Fromthe factual scenario described it is clear that respondent

no.1l was aware that there was no fund available. In fact, from 3. 3.1999
it accepted the position that there was no fund avail abl e and was
asking for time to arrange funds. This according to us clearly

i ndi cated a fraudul ent notive and the declaration given was certainly
m s-decl aration. Therefore, the CEGAT was not right in its conclusions
about inapplicability of Section 51(1)(c) to the facts of the case.
The demand of duty and order of confiscation by the Comm ssioner is

cl early sustainable.

So far the respondents 2 to 4 are concerned, the Comn ssioner’s
findings were as follows:

(1) Respondent No.2- Sri S. R~ Agarwal gave instructions fromtime to
time for clearance of all inported goods before pronouncenent of Union
Budget 1999. There was no requisition fromEssar Projects Ltd. (in
short EPL) or the contractors for such goods. I ncharge of finance
portfolio was fully aware of the financial status of the assessee. In
spite of his personal know edge he - instructed respondent No.3 (Sri P.R
Ashok) to conplete the formalities. The intention to defraud is
apparent fromhis fax nessage dated 24.2.1999 instructing to clear the
goods at the current duty rate and not to expose to /any change in the
budget. His mala fide intents is apparent fromthe letters addressed by
himto the Chief Comm ssioner and DRI authorities wherein he had
significantly suppressed the fact that cheque had been tendered on the
basis of a false declaration regardi ng availability of funds. Al along
he stuck to the plea that nere |ate realization was of no consequence
and since cheque was not dishonored duty at post-budget rates cannot be
| evi ed.

(2) Respondent No.3-Sri P.R Ashok was fully aware of the fact about
non-avail ability of funds. But he nmade a fal se decl arati on about
sufficiency of funds. The cheque was not on a Bank at Jammagar, but at
Raj kot. This was a part of a well planned plan to perpetuate fraud.

(3) Respondent No.4-Sri Nitin Bhat was in charge of Custons cl earance
related work. In his letters to the Custons authorities he clearly

stated about availability of funds when noving for cancellation of

war ehouse |icence. He al so played active part in ensuring that the Bank
does not return the cheque.

In view of the aforesaid, it was concluded by the Comi ssi oner
that in respect of the inported goods the aforesaid three persons have
done or onmtted to do acts which acts or om ssions have rendered such
goods liable for confiscation and they had al so abetted in acts which
they knew or had reasons to believe that the goods are liable to
confiscation under Section 112 (j) of the Act and rendered thensel ves
liable to action under Section 112 (a) of the Act. Accordingly
penal ti es as noted above were |levied on the respondents 2, 3 and 4.
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As regards the Departnental Officials (respondents 5 to 7) the
Conmi ssi oner took note of several factors.

(1) As regards Sri S.P. Chaudhuri it was noted that notw thstanding
specific direction of Superintendent (Tech), Jamagar to the effect
that date of cancellation should be taken to be the date of "actua
renoval of goods from warehouse". It was concluded that Sri Chaudhuri
failed to ensure "actual renoval" for the purpose of cancellation of
war ehouse licence. Al the three officers failed to take note that

physi cal renmpoval of approximtely 20,000 Ms. Cargo covered under 84
Bills of Entry fromthe bonded warehouse coul d not have been possible
in a short span of one day. The officers acted in undue haste and
resorted to backdating as accepted by themin their statenents. It was
noted that the three officers were located far apart from each ot her
Therefore, processing the files at various stages and/or places on the
same day is not practicable. The sequence of processing files confirmed
t he backdating of documents which was admitted by the officers. The
prime responsibility for scrutinizing the relevant documents was on Sr
A.C. Sharma who failed to do that. The other officers comitted acts of
om ssi on ‘'under the overall guidance and supervision of Sri Sharma. The
pl ea for protection under Section 155 of the Act was rejected. Penalty
under Section 112(a) in respect of each of the officers was |evied.

CEGAT did not consider the aberrations highlighted by the
Conmi ssioner and in a very cryptic manner dealt with the issues. No
pl ausi bl e reason has /been indicated as to why the allegations which are
quite serious in nature and the conclusions in relation thereto
recorded by the Conmissioner were not to be nmaintained. Only an abrupt
concl usi on was reached that Sri Thakur and Sri’ Chaudhuri had absolutely
no connection with the acceptance of cheques. There was not even any
reference to the all egations regardi ng accepted backdating or acting
contrary to specific directions. Sri Sharna was given a clean chit in
view of the finding recorded about the date on which recei pt of paynent
has to be taken. Here again the al legations were not considered in the
proper perspective. The findings regarding deemed renoval are really
i nconsequential in the present dispute as the very foundation for
renoval was based on established fraud. Therefore, it i's not necessary
in the present dispute to go into the question regardi ng effect of
deened renoval .
The mani pul ative roles of respondents 2 to 7 have been clearly
established. They were clearly active participants in the well-planned
deception and fraudul ent acts | eading to evasion of duty. They had
pl ayed major roles in the whole gane of fraud and deception. There was
clearly willful disregard and deliberate defiance of statutory
provisions. Levy of penalty is clearly warranted. |npugned order of
CEGAT is set aside and order of Conmi ssioner is restored.
The appeals are allowed with no order as to costs:




