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ACT:

I ncome-t ax- Assessnment of an associ ation of persons-Busi hess

carried on by Mhanmedan-Continuance by hei r s- Recei vers
appoi nted by consent of parties-Assessnent on the receivers
as income of an association of persons-Validity-Indian
I ncome-tax Act, 1922 (11 of 1922), s. 3.

HEADNOTE

The busi ness of manufacture and sale of a particular brand
of beedies was carried on by 0, '‘a Mohanedan, who /died in
1942 | eaving a mnor son, the appellant, by his pre-deceased
wife, his widow L, and four children by her. Pr oceedi ngs
were taken first by the appellant and lateron by L in
connection wth the partition of the properties left by O,
including the business, and during the pendency of the
proceedi ngs the business was carried on by receivers who had
been appointed by the court by consent of parties on May 17,
1943. The receivers continued the business till Novenber
25, 1946, when during the course of the proceedings the
busi ness was put up for sale by auction between the co-heirs
and was purchased by the appellant. For the years of
assessment, 1944-45 to 1947-48, for which the  accounting
years were 1943 to 1946, the profits of the business were
assessed to income-tax in the hands of the receivers as the
i ncome of an association of persons, and the claim of the
appel l ant that the shares of the profits of each of the co-
heirs shoul d have been separately taxed was rejected by the
incone-tax authorities. The facts showed that the business
was inherited by the heirs of 0 and was carried on without
break during the accounting years first by L and anot her and
then Dby the receivers, that the nature of the business was
such that it could not be divided up and that all the
parties desired that the business should be carried on as
one whole with a unity of control

Held, that on the finding that the business was carried on
by the consent of all parties as one unit wth wunity of
control, the <co-heirs did forman association of persons
within the neaning of S. 3 of the Indian Income-tax Act,
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1922, and that the inconme of the business was assessable as
the incone of an association of persons ; and the nere fact
that a suit was pending at the tine for the admnistration
of the estate of the deceased or for the separation of the
shares of the co-heirs did not affect the incidence of
taxation in the case.

Conmi ssioner of |Incone-tax, Bonmbay v. Indira Balkrishna,
[1960] 3 S.C.R 513, followed.

516

S. C. Mazundar, Receiver, Trigunait Brothers’ Estate v.
Conmi ssi oner of I ncome-tax, [1947] 15 I.T.R 484,

di sapproved in so far as it was contrary to the above
deci sion of the Suprene Court.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 303 to 307
of 1960.
Appeal s by special |eave fromthe judgnent and order dated
May 14, 1957, of the Madras H gh Court, in Case Referred No.
111 of 1953.
R Ganapat hy lyer and G Gopal akri shnan for the appellant.
K. N. Raj agopal Sastri and D. CGupta, for the respondent.
1961. January 18./ The Judgnent of the Court was delivered
by
KAPUR, J.-These appeal s are brought by special |eave against
the judgment and order of the Hi gh Court of Madras in an
I ncome-tax reference under s. 66(1) of the Indian Income-tax
Act, hereinafter terned the " Act". The question referred
was : -
" Vhether the income-tax assessnment  of the
busi ness of | Spade C over Beedies’ bel onging
to the estate of the deceased and carried on
during the previous years 1943 to 1946 as an
association of " persons for the assessnent
years 1944-45 to 1947-48 is valid? "
And this question was decided in the affirmative and
t heref ore agai nst the appellants.
The facts leading to the appeals are that one Khan Sahib
Mohamed COomer Sahib, who was carrying on the business of
manuf acture and sal e of Spade O over brand Beedies, died on
Decermber 17, 1942, leaving a m nor son Mhanmed Noorull ah
(the appellant) by his pre-deceased wife, a  widow,
Lut hfunni ssa Begum and four children by her who were al
mnors at the date of the death of Comer Sahib. Noor ul | ah
through his next friend applied to sue in fornma pauperis and
during the pendency of those proceedings two Advocates of
the Madras High Court were appointed joint receivers of  the

properties of the deceased on March 17, 1943. Thi s
appoi nt nent was by consent of parties. On
517

May 10, 1943, the widow, Luthfunnissa, filed a suit for
partition and al so applied for the continuance of the joint

receivers. Noorul | ah opposed this application but by an
order dated May 25,1943, the receivers were ordered to be
continued and they carried on the business as before. In

due course a prelimnary decree for partition was passed.
The Hi gh Court has observed that none of the parties wanted
to break the continuity of the business after the death of

the father. In the beginning Luthfunnissa and Dawood
carried on the business and from the date of their
appointnent, i.e., My 17, 1943, the joint receivers
continued the business till Novenber 25, 1946, when during

the course of the proceedings the business was put tip for
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sal e by auction between the co-heirs and was purchased by
Noor ul | ah.

The vyears of assessment are 1944-45 to 47-48, the relevant
accounting years for which were the cal endar years 1943 to
1946. The profits of the business were assessed to tax in
the hands of the receivers as the inconme of an association
of persons and the contention of the appellant that the
share of the profits of each of the co-heirs should have
been separately taxed, was rejected by the Incone-tax
authorities as well as by the Incone-tax Appellate Tribunal
The only question which was raised both before t he
departrment as well as before the Tribunal was the assessnent
to tax of the incone of the business. There was no dispute
in regard to the incone of the properties which was taxed
under s. 9(3) of the Act.

The business was inherited by the heirs of CQoner Sahib and
was carried on wthout break during the accounting vyears
first by the w dowand Dawood and then jointly by the
receivers, The nature of the business was such that it
could not ~be divided up and had to be carried on as one
whole with a unity of control and all the parties desired to
preserve and did preserve this unity. The opposition by the
appellant to the application for receivership filed on
behal f of Luthfunni'ssa, the wi dow, was only on the ground
that the appellant wanted different persons to be appointed
and not to the continuance of the business or to the unity
518

of control. The Income-tax Appellate Tribunal in its order
stated : -

" In fact, there was no change in the
continuity of the business and fromthe date
of death of Md. COonmer Sahib up'to 24th March
1943, the business was carried on by ' nutua
agreenment and consent by Luthfunnissa ' Begum
acting on her own behal f-and on behal f of her
m nor children and her mnor step-son M.

Noor ul | ah. There( can, therefore, be no
gain saying the fact that immediately  after
the death of M. Qoner his estate was
i nherited and run by conbi nation of

i ndi vi dual s who had pooled their resources for
the common purpose of earning-income. "
And the H gh Court has observed

The opposition was apparently to the persons
to be appointed receivers and not to the
conti nuance of the business or to the unity of
control that was necessary. Noorullah hinself
had realised that when he applied earlier. for
the appointnent of receivers to conduct’ the
busi ness anong ot her t hi ngs. Despite
Noorul I ah’ s opposition when Lut hfunnissa asked
for the continuance of receivers in her
application No. 1162 of 1943, the existence of
the desire of all the co-sharers including
Noorul | ah for the continuance of the business
with proper persons to take charge of the
busi ness under the orders of court was clear

That intention was nmaterial on which the
departmental authorities and the Tri buna

whi ch agreed with themcould find that the co-
sharers did constitute an ’'association of

persons’.
From the finding of the Tribunal it is obvious that the
busi ness was such that it was not capable of division, it

being the mnufacture and sale of Beedi es of a
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particular- brand and the finding of the Tribunal was that
the business was carried on with the consent of the parti es.
On this finding it has to be deci ded whether the business
was the business of an " association of persons." and its
profits are assessable as such ?

The contention of counsel for the appellant was

(1) that on the death of Mi. Qoner his estate including the

busi ness devol ved upon his heirs in specific

519

shares; and (2) there was no consensus of opinion between
the heirs which is shown by the fact that the appellant
filed an application to sue in forma pauperis and before
that application could be decided the w dow sued for
partition and even though receivers were appoi nted objection
was taken by the appellant to the-' appointnent of
receivers. But these facts do not assist the case of the
appel l ant. As has been sai d above, the business was in the
first instance carried on by the w dow and Dawood on behal f
of the heirs of OComer and subsequently when the suits were
brought . ‘none of the parties wanted to break the wunity of
control of the business nor its continuity and it was of
such a nature that it could not be carried on without such
consensus and therefore the receivers carried on t he
busi ness. On these findings the H gh Court has rightly come
to the conclusion that the business was a business of an
associ ati on of persons.

This Court in Conm ssioner of |Incone-tax, Bonbay v. Indira
Bal kri shna (1) considered the question as to what an
associ ati on of persons nmeans. The test laid down in three
cases: In re B. N Elias & Gthers (2); Conm ssioner of

I ncome-tax v. Laxm das Devidas and Another (3) and In re
Dwar kanat h Harischandra Pitale (4) was accepted by this
Court as correctly laying down the crucial test for
determi ning what is an association of persons and that in
each case the conclusion has to be drawn from the
circunstances. In the first case the test was |aid down as
applying to conbinations of individuals who were engaged
together in sone joint enterprise but not constituting a

part nership. Such a conbination of persons forned for the
promotion of a joint enterprise banded together as if they

were " coadventurers " it was held would constitute _an
asssociation of individuals. |In the second case, that is,
Commi ssioner of Income-tax v. Laxm das Devi das and _Anot her
(3) Beaunpbnt, C. J., at p. 589 laid down the test as
foll ows: -

In my opinion, the only limt to be inposed
on t he wor ds " ot her associ ation of
i ndi vidual s’ is

(1) [1960] 3 S.C.R 513.
(2) [1935] 3 I.T.R 408.
67

(3) [1937] 5 1.T.R 584.
(4 [1937] 5 1.T.R 716,

520
such as naturally follows fromthe fact that
the words appear in an Act inposing a tax on

i ncone, profits and gains, so that t he
associ ati on nust be one which produces incone,
profits or gains. It seenms to ne that an

associ ation of two or nore persons for
acquisition of property which is to be nanaged
for the purpose of producing incone, profits
or gains falls wthin the words ' ot her
associ ation of individuals’ in s. 3; and under
S. 9 of the Act, the Associ ati on of
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individuals is the owner of the property and
as such is assessable."

In that case it was also held that the fact that one of the
assessees was a mnor during the year of the assessnent did
not affect the question. 1In In re Dwarkanath Harischandra
Pitale (1) the assessees were two brothers who becane
entitled to certain house properties as tenants in comobn
and held and nanaged the properties as such and derived
profit therefrom It was held that though the assessees in
the first instance did not constitute an association of
i ndi vidual s, they became so when they elected to retain the
property and nanagae it as a joint venture producing incone.
The test there laid down was that as soon as there was
election to retain the property and nanage it as a joint
venture the persons so electing becane an association of
i ndi vi dual s. The Rangoon Hi gh Court in The Conmi ssioner of
I ncome-tax, Burma v. M A Baporia and Qthers (2) also laid
down the sane interpretation of the words " association of
i ndi vi dual's ".” That ‘'was a case,, of Mhamedan co-heirs and
it was heldthat by nerely inheriting a share of property no
person can becone a nenber of an association of individuals
unless there is sone forbearance or act upon his part to
show that his intention and w || acconpani ed the new st at us,
that is, an association of individuals. " One of the co-heirs
in that case was appointed an agent to realise the incone
fromthe properties left to the co-heirs by their father and
not her under Mhamedan Law and that was held to be
sufficient to constitute them an association of individuals.
(1) [21937] 51.T.R 716.
(2) [1939] 7 I.T.R 225.
521

It is unnecessary to refer to other cases. Taking the test
as laid down by this Court in Indira Bal krishna's case (1)
it appears to us that the appellant and other co-heirs were
rightly assessed as an association of persons. No doubt a
suit for partition had been filed which was preceded by an
application nade by the appellant to sue in forma pauperis,
but the suit in reality was for ensuring the proper conduct
of the business and not its discontinuance. During the
period that the suit was pendi ng and even before that, i.e.
after the death of the father the business was carried on by
the consent of all parties as one unit as indeed it had to
be, because it had to be carried on as one unit with~ unity
of control and therefore the <co-heirs did form -~ an
associ ati on of persons wi thin the neaning of
s. 3 of the Act.
Counsel for the appellant relied on S. C. Mazundar, Recei ver,
Trigunait Brothers’ Estate v. Conmm ssioner of |ncone-tax
(2). That was a case of persons who fornmed a joint famly
being governed by the Mtakshara School of H ndu Law. A
suit for partition was filed and the court appointed a
receiver and a prelimnary decree was passed but the
receiver was continued in regard to certain portion of the
property and the income was assessed by the taxing
authorities as the income of an association of persons. It
was held that the income fromproperty could not be taxed as
such because the shares of the parties were definite and
ascertai nable. The ampunt paid by the | essees could not be
taxed in a lunp sumas being the profits of a business
carried on by an association of persons and the assessnent
was, therefore, nade in accordance with the provisions of s.
9(3). It was also held that the assessees were not carrying
on a trade or business thenselves and there was no
associ ati on of persons as contenplated by the Act. But that
case can be of no assistance in the decision of the natter
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now before wus. The inconme to be assessed there was not
income of any business carried on by or on behalf of the
assessees and it was held that letting out property was not
a trade or business. Wth regard to the income received by
the receiver

(1) [1960] 3 S.C. R 513.

(2) [1947] 15 1.T.R 484.

522

who enployed contractors to carry on the business of coal -
cutting and raising it on the pit bead, it was held that
that was not the incone of an association of persons on the
ground (1) that the receiver was in possession and he
enpl oyed contractors for coalcutting and raising of coal
(2) that the assessees had no hand in the business which
pr oduced royalty and (3) that t he assessees had
di sassoci ated thenselves fromeach other because of this
partition suit. In our opinion the case so far as it
relates to the carrying on of the business and in so far as
it is contrary to the opinion expressed by this Court in
Indira Balkrishna’s case (1), is not correctly decided.
Anot her case relied upon by the counsel for the appellant
was Buldana District Main Coth Inmporters’ Goup, Khangaon
v. Conmi ssioner of |ncone-tax, Nagpur (2). 1In that case a
certain group of persons were directed to inmport <cloth in
the district and had to work a scheme for the distribution
and sale of cloth which had been evolved by the D strict
authorities. That 'was held not to be an -association of
persons. It appears that although they were appointed as a
group of inporters, ‘all of themdid not participate in that
schenme during the entire period. ~ There were changes in the
personnel of the group fromtine to tine and there was no
conpul sion to work the schene. On these facts it was held
that the group did not agree to carry on-the business or
share the profits. That case nust be taken to have been
decided on its own facts and does not -in any way affect the
meaning of the phrase " association of persons.”  Counse
al so relied on Khan Bahadur ( M  Habi bur Rahman V.
Conmi ssi oner of Inconme-tax, Bihar & Orissa (3 ) in which a
waqf deed was executed by which the assessee dedicated the
income with ultinate benefit to the poor and constituted
hinmself the sole nutwali of the trust. The deed provided
that the beneficiaries should be benefited concurrently and
in the same proportion. It was held that s. 41(1) was
i napplicable and the assessee should, therefore, be taxed on
the basis of profits falling to the share of

(1) [1960] 3 S.C. R 513. (2) [1956] 30 1.T.R 61

(3) [1945] 13 I.T.R 189.

523

each beneficiary and not on the footing that all the
beneficiaries constituted an association of persons. Faz
Ali C J. (as he then was) there observed at

p. 194: -

It seens to nme therefore that the finding of
the Tribunal that there were only 24 persons
who were entitled to share the profits in the
accounting year and that they were entitled to
equal shares therein nust be accepted. As it
does not seemto have been contended that the
assessee had any other relations than those
enunerated by the Tribunal who would be
entitled to share the profits, it is academc
to discuss whether the various categories of
persons referred to by the Appellate Assistant
Comm ssioner of Inconme-tax were included in
the term’famly’ or not."
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On this ground the income was not assessed as the inconme of
an associ ation of persons and that case "-as al so deci ded on
its own facts.

The question in the present case is as to what income was to
be taxed. The income was the incone of a business which was
carried on as a single business by the consent of all the
parties. The nere fact that a suit was pending at the tine
for the adm nistration of the estate of the deceased or for
the separation of the shares of the co-heirs does not affect
the incidence of taxation in this case, because the business
was carried on, as said above, as one business with wunitary
control and by the consent of the parties. The H gh Court
was right in holding that the income was assessable as an
i ncomre of an associ ation of persons.

The appeals nust, therefore, be dismssed with costs. One
hearing fee.

Appeal s di sni ssed.
524




