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ACT:
u. P. Encunbered Estates Act, 1934, s. 11 (2)-Proceedings
under s. 11(2)-Appeal fromorder rejecting claim Creditors
who did not take active steps-Wether necessary parties.

HEADNOTE:

Creditors who did not take an-active part in the proceedi ngs
are not necessary parties to an appeal from an order
rejecting a claimnade in a proceedi ng under section 11 (2)
of the U P. Encunbered Estates Act, 1934. The technica
rules of the Cvil Procedure Code regarding the inpleading
of parties should not be applied to such proceedi ngs. The
matter should be viewed in a nore(liberal way, regard being
always had to the fact that thereis no collusion between
the debtor and the clai mant.

|  Ranmeshwar v. Ajodhia Prasad (A IR 1941 CQudh 580),
Chaudhri Bishuanth Prasad v. Sarju Saran Tewar (A-1.R 1942
Qudh 16), Lakshm Narain v. Satgurnath (A-1-R 1942 Qudh
339) and Benares Bank Ltd. v. Bhagwandas (A.l.R 1947 All-.
18) overrul ed.

JUDGVENT:

APPELLATE JURI SDICTION: G vil Appeal No. 59 of1951

Appeal fromthe Judgnent and Decree dated the 22nd -~ August,
1944, of the H gh Court of Judicature at Allahabad (Verma
and Hamilton JJ.) in First Appeal No. 345 of 1940 ‘arising
out of the Judgnent and Decree dated the 24th August, 1940,
of the Court of the Special Judge, 1st G ade of Shahjahanpur
in Mscellaneous Case No. 52 of 1940 and Original Suit No. 2
of 1938.

Chaudhry Niamutullah (Gopalji Mehrotra, with him for the
appel | ant .

Onkar Nath Srivastava for respondent No. 5. 1953. Cct ober
8. The Judgnent of the Court was delivered by MAHAJANN J .
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MAHAJAN J. -This appeal is before us on a certificate granted
by the Hi gh Court of Judicature at Allahabad under section
110 of the Code of Civil Procedure and the only point it
raises is whether the appeal preferred by the appellant to
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the H gh Court was inperfectly constituted, inasnuch as al
the creditors were not inpleaded as parties to that appeal
The facts are that on the 28th Cctober, 1936, Rana Krishna
Narain and others subnmitted an application under section 4
of the U P. Encunbered Estates Act, 1934, to the sub-
di visional officer, Tilhar, Shahjahanpur, praying that the
provisions of the -said Act be applied to them Thi s
application was eventually transferred by the sub-divisiona
officer to the court of the special judge, first grade,
Shahj ahanpur. The I andlords on 26th August, 1938, subnitted
a witten statenent to the special judge under section 8 of
the Act and therein stated inter alia that they had a pro-
prietary interest to the extent of ten annas share in 52
items of taluqdari villages which forned part of taluka
Bhar awan. A notice of this application was published as
required by section 11(1) of the Act in the UP. Gazette
dated 13th May, 1939. ~On 30th Novenmber, 1939, Raja Dev
Si ngh, who subsequently became a ward of the Court of Wards,
filed 'a claimpetition under section 11(2) of the Act and
al l eged. therein that he was the proprietor of 6 1/2 pies
share in 47 itens of property nentioned in schedule (A)- of
t he [ andl ords’ witten statement. Thi s claim was.
disallowed by the special judge by an order dated 24th
August, 1940, and it was held that Raja Dev Singh was not
the owner of the property claimed by himin his objection
petition. The Deputy Conmi ssioner of ‘Hardoi who is the
Court of Wards of Bharawan estate filed an -appeal against
this decision of the special judge to the H gh Court. Al
the applicant-1andl ords were i mpleaded as respondents in the
appeal along with the Unao Commercial Bank Ltd., one of the
creditors who had taken part in the proceedi ngs before the
special judge at that stage. It does not appear from the
record that the other creditors had either filed witten
statenments
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under section 10 or had nade ‘any allegation that the
| andl ords had secreted any property. Their nanes 'were not
nmentioned in the nenorandum of parties annexed to the nmeno
of costs, and in these circunstances they were not inpleaded
as respondents in the appeal. Subsequently the " appellant
made an application for inpleading themas respondents in
the appeal and prayed that he be given the benefit of
section 5 of the Indian Limtation Act. This application
was rejected, and eventually the appeal was disnmssed on the
ground that it was. defective and could not be entertained
in the absence of all the creditors as respondents in the
appeal . The, cross-objection filed by the Unao Comercia
Bank with respect to costs was all owed.

The appellant on 21st Novenber, 1944, filed a petition for
| eave to appeal to His Majesty in Council. It was  alleged
in this application that the valuation of the subject-matter
of the appeal in the trial court in the H gh Court and
before His Majesty in Council was over Rs. 10,000 and  that
though in the result the judgnment and decree of the High
Court affirmed the judgnment and decree of the trial court
a substantial question of |aw affecting not only the parties
but of general interest was involved. The Hi gh Court with-
out deciding whether the appeal raised a substantia
guestion of |aw granted | eave to the appellant under section
110 of the Code of Civil Procedure on the ground that the
judgrment of the High Court being -one of variance, and the
value of the subject.-matter in dispute in the trial court
as well as in the appeal to Hs Majesty in Council being
over Rs. 10,000, the case fulfilled the requirements of that
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section.

M. Srivastava who represented the debtors-1andl ords before
us raised a prelimnary objection that the certificate under
section 110 of the Cvil Procedure Code was defective and
the appeal was thus inconpetent and could not be entertained
by us. He contended that the only variation made by the
Hi gh Court in the judgnent of the trial judge was in respect
of costs and such a variation in the matter of costs only
did not invoice the decree a decree of variance, and that
509
bei ng. so, the ground on which the H gh Court had granted
the certificate was erroneous and the certificate being
defective this appeal could not be heard. |In our opinion
this contention is without force. It is no doubt true that
costs are not taken into consideration and are treated as
extraneous to the subjectnmatter of a suit, and variation in
the matter of costs does not make the decree of the
appel |l ate court a decree of variance; but as already stated,
the appellant” did not pray for the certificate on that
ground. . ‘He had expressly al leged that the decree being one
of affirmance he was entitled to a certificate, because the
subject of the suit as well as of the appeal was a sum of
orver Rs. 10,000 and the <case involveda4d substanti a
guestion of law. It is obvious that the ground on which the
appeal was dism ssed by the High Court raises a question of
| aw of inportance to the parties and that being so, on that
ground alone the appellant was entitled to- a certificate
under section I 10, Cvil Procedure Code. The certificate
therefore is good, ‘though the-around on which it was

granted is erroneous. It is always open to an appellant to
support the certificate on grounds other~ than those, on
which it has been actually ordered to be given. The

prelimnary objection therefore fails.

In order to determ ne whether the creditors are necessary
parties in proceedings under chapters 3 and 4 of the UP.
Encunmbered Estates Act, 1934, it is necessary to refer to
the relevant provisions of the Act. The |aw was enacted for
giving relief to encunbered estates in U P. Section 4
provides that any landlord, whois subject to or whose
i moveabl e property or any part thereof is encunbered wth
private debts, my nmake an application in witing to the
Collector of the district, stating the —amount of such
private debts and al so of his public debts both decreed and
undecreed and requesting that the provisions of this Act ~ be
applied to him. The section gives an option to the |andlord
who is subject to private debts to make an application for
obtaining relief under the provisions of the “Act. The
Collector then transmts the application to the specia
j udge appoi nted under the Act.

510

The direct consequence of the acceptance of <such an
application by the collector is that the creditors are
deprived of their rights of proceeding against such a
andlord in civil or revenue courts in respect of ‘their
debts and all attachnents nmade in execution of decrees
becomre null and void and no process in execution can issue
after that date. The provisions of the Act are clearly
detrimental to the contractual rights of the creditors and
to their renedies in civil law and such a statute can by no
stretch of imagination be described to have been enacted for
the benefit of creditors. Section 8 of the Act confers
power on the special judge of calling upon the applicant to
submit to himwithin a period to be fixed -by him in this
behalf, a witten statement containing full particulars
respecting the public and private debts to which he is
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subj ect or with which his immbveable property is encunbered,;
of the nature and extent of his proprietary rights in |and;
of the nature and extent of his property which is liable to
attachrment and sale; and lastly, of the names and addresses
of the creditors, so far as can be ascertained by him | f
the applicant fails to submt a witten statenent as called
for or furnish the infornation referred to in the proviso to
sub-section (2), the special judge is enpowered to disniss
the application. The landlord is not required to inplead
any creditors as party respondents in his witten statenent,
but he has to furnish information, regarding the nanes and
addresses of his creditors so far as they are knowmm to or
can be ascertained by him and his failure to gi ve
information nmay result in a dismssal of the application
Section 9 requires the special judge to publish in the
official gazette a noticein English calling upon al
persons having clains in respect of private debts both
decreed and undecreed agai nst the person or the property of
the landlordto present to the special judge within three
nonths from the date of the publication of the notice, a
witten statement of their clains. 'He is also required to
cause copi es of such notice to be published in such paper or
papers as he may direct and to exhibit it at his own office,
at the office of the collector and at somne
511

conspi cuous pl ace where the landlord resides. He is further
directed to send a copy of the notice and a copy of the
witten statenment under sub-section (1) of 'section 8 by
regi stered post to each of the creditors whose nanes and
addresses are nentioned in the statenment under clause, (d) of
sub-section (1) of section 8. Section 10 provides that every

claimant referred to in section 9 shall in the witten
statement of his claimgive full particulars thereof and
shall state so far as - they are known to or 'can be

ascertained by him the nature and extent of the landlord s
proprietary rights in the land and the nature and extent of
the landlord s property other than proprietary rights in
I and. The provisions of this section not only require a
creditor to give particulars of his own debt but also give
him opportunity to contend that the landl ord has secreted
some property. Section 11 (1) of the AA directs the special
judge to publish a notice specifying the property nmentioned
by the applicant under section 8 or by any clainant - under
section 10. The object of the provisions made in section 11
(1) is to find out the extent of the property that can be
utilized to-wards |iquidation of the debts ascertai ned under
the subsequent provisions of the Act. Section 11 (2)
provi des as foll ows: -

Any person having any claimto the property nentioned in
such notice shall, within a period of three nonths, fromthe
date of +the publication of the notice in the -officia
gazette make an application to the special judge stating his
claim and the special judge shall determ ne whether the
property specified in the claim or any part thereof is
liable to attachment sale or nortgage in satisfaction of the
debts of the applicant."

Sub-section (3) directs the special judge to determine such
clains before he proceeds to determine the amount due to any
creditor wunder section 14. He is further directed not to
pass any decree under section 14 until the expiry of a
period of one nonth fromthe | ast day on which he deternines
a claimunder section 11. Sub-section (4) off section 11
provides that any order passed by the special judge under
this section shall be

512
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deenred to be a decree of a civil court of conpetent
jurisdiction. Section 13 enacts that every claim decreed
or undecreed against the landlord shall, unless nmade wthin
the time prescribed be deened for ;111 purposes and on al
occasions to have been duly discharged. Section 14 |ays
down the procedure for determ nation of the ampbunt of debts.
The judge is directed to give notice of the date of
enquiring into the clains of the creditors to the different
claimants and to the person who has nade the application
under ,section 4. He is directed to exanine each claimafter
hearing all such parties as desire to be heard and after
considering the evidence, if any, produced by them The
section |ays down them nbde of calculating interest on the
amount of such clains and provides for the application of
the provisions of the Usurious Loans Act to the proceedings
under the Act. Sub-section (7), provides as follows:----
"If the special judge finds that any amount is due to the
cl ai mant be shall pass a sinple noney decree for such anount
together 'with any costs which he may allowin respect of
proceedings in his court and of proceedings in any civi
court stayed under the provisions of ‘this Act, together with
pendente lite and future interest at a rate not greater than
the rate specified in section 27 and if he finds that no
amount is due, he may pass a decree for costs in favour of
the landlord. Such decree shall be deemed to be a decree of

a’ civil court of conpetent jurisdiction but no decree
against the landlord shall be executable within the United
Provi nces except under the provisions of this Act." Section
18 provides that subject to the right of appeal or revision

the effect of a decree of the special judge wunder sub-
section (7) of section 14-shall be to extinguish the
previously existing rights, if any, of the cl ai mant,
together with all rights, if any, of nortgage or 'lien by

whi ch the same are secured and, where any decree is given by
the special judge to substitute for those rights a right to
recover the anmount of the decree in the nmanner and to the
extent specified in the Act. Section 45 provides for
appeals and revisions against orders and decrees of the
speci al judge.

513

It is apparent fromthe provisions of the Act cited above
that the U P. Encunbered Estates Act is no nore, nor less
than, a code for the admnistration of the assets of the
| andl or d-debtor and for giving relief to himin a nunber  of

ways against the contractual rights of his creditors: It
clearly deprives the creditors of any renmedies that they
woul d ordinarily have in ordinary civil courts and

extingui shes the nortgages held by them Sectional (2) deals
with clains of third parties to the property alleged by the
| andl ord as belonging to himand the judge is required to
determ ne whether such property is liable to attachnent or
sale. It is noteworthy that under section 14(1) the specia

judge is directed to follow a certain procedure, but no such
procedure is prescribed under section 1 1(2). In section 14
he is required to fix a date and to give notice of the date
of inquiring into the clains of the creditors to all the
claimants. There is no such parallel requirement in respect
of clains of third parties under section 11(2), though as a
matter of practice simlar procedure is also followed in an
enqui ry under this section

The guestion that requires consi deration in t hese
circunstances is -whether the rules of the first schedule to
the Code of Civil Procedure should be rigorously applied to
proceedi ngs under the Encunbered Estates Act, and whether
the creditors who are no doubt’ .persons interested in those




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

proceedi ngs and who would ultimately be entitled to recover
their decretal debts fromthe property the extent of which
falls for determination in an enquiry under section Il, are
necessary parties in the enquiry, or are nerely proper
parties thereto and as such entitled only to notice of the
pr oceedi ngs. Oder 1, Rules | and 3 of the Code of G vi
Procedure, provide in regard to the persons who are to be
joined as plaintiffs or those who have to be joined as
defendants in suits. Rule 1 is in these terms:-

"All persons nmay be joined in one suit as plaintiff, in whom
any right to relief in respect of or arising of the sane act
or transaction or series of act transactions is alleged to
exi st, whet her

514

severally or in the alternative, where, if such persons
brought separate suits, any conmon question of |law or fact
woul d arise."

Rul e 3-provides:-

" Al persons nmay be joined as defendants agai nst whom any
right to relief in respect of or arising out of the sane act
or transaction or series of acts or transactions is alleged
to exist, whether jointly, severally or in the alternative,
where, if separate suits were brought aaainst such persons
any comon question of |aw or fact woul d arise.”

It is apparent that strictly speaking the provisions of
t hese rul es cannot be applied to the pr oceedi ngs

contenplated by the U P. Encunbered Estates Act. These
proceedi ngs cannot be. described as suits. It was conceded
at the Bar that an inquiry into third party ' clainms under
section 11(2) cannot be described as a “suit. Nei t her

section 8 nor section 1.1 provides that the creditors have
to be inpleaded as parties respondents in such an objection
application. As already said, the section provides that the
applicant has to give information about the names ' of the
creditors and the amounts due to them Till the tine that a
decree is passed under section 14 in favour of any  of the
creditors it cannot be, said that any one of /them is
entitled to share in the property of the debtor. It is only
when a claimhas been made under section 10 by a creditor
and it has ripened into a decree that he is entitled to
share in the assets of the landlord. But if he comits a
default in submitting a witten statement of the clai munder
section 10, the claimstands di scharged under section 13.
In this particular case it is not clear whether any of the
creditors except the Unao Commerci al Bank had nade a cl aim
under section 10. It is also -not clear whether any decree
under section 14 has been passed in favour of any of the
creditors. An inquiry for the determ nation of the quantum
of the debts of the landlord can only be nade after third
party clains have been settled under the provisions of

section 11(2). In view of these provisions it seens
difficult to hold that the technical and
515

strict rules as to inpleading of parties can have appli-
cation to proceedings under section 11 of the upFpP

Encunbered Estates Act. It is true that the creditors nust
be given notice and opportunity to say whether the [|andlord
has secreted any property, but if they do not do so and are
content with the disclosures made by the landlord they
cannot be said to have any further interest in the quantum
of the property which the |landlord has nmentioned under the
provisions of section 8 in his witten statenment. In that
situation, if a third party clainms any item of property
mentioned by the landlord in the witten statenent, the
controversy at that stage lies only between the | andl ord and
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the claimant, though in the result the creditors may either
be benefited or deprived of sone of the 'assets which the
| andl or d discloses in the application as liable to
attachrment and sale towards paynent of decrees that may be
passed in favour of the creditors.

It can well be assuned that the fight at that stage being a
bona fide fight between the objector and the landlord, the
interests of the creditors will be fully represented by the
I andl ord and any decision obtained in his favour or against
hi m woul d be binding on all the creditors on the principles
enacted in explanation 6 to section | 1, Civil Procedure
Code. If, therefore, in such a contest the claimant |oses
and the landlord succeeds, then in an appeal against that
decision he need only inplead the landlord as a party
respondent and it s not necessary to inplead all the
creditors as respondents nerely on the ground t hat
ultimately they would be affected by-the result, either to
their benefit or to their detriment. The court has power,
if it considers that the presence of the creditors is
necessary at the hearing, to give themnotice of the appea
so that they may have the opportunity of placing their con-
tentions before it. The observance of such a procedure may

wel | conduce to a fair hearing of the appeal, even if the
creditors have raised no plea of any kind before the specia
judge. In a case, however, where the creditors raise a plea

that the landlord has secreted certain property and it
shoul d be included in the schedul e and such property is then
clainmed by a third

516
party, they may well be regarded as real parties to the
controversy and failure to inplead themmay result. in the
appeal being inperfectly constituted. In the situation that
arises in the present case the appeal should have been held
to be properly constituted becauseall those who raised any
controversy whatsoever as to the ownership of the property
in dispute were inpl eaded.
W are fully conscious of the fact that the view /'that we
have expressed above is not in conformty with a nunber of
decisions of the Qudh Chief Court and the Allahabad Hi gh
Court. It is therefore necessary to exam ne those deci sions
in order to see whether the reasons given therein-are sound
or erroneous.
In Rameshwar v. Aj odhia Prasad(1l) a Bench of the Qudh~ Court
held that all the creditors who were inpleaded as parties to
the application under the Act are necessary parties to an
appeal by the objector against an adverse order passed
agai nst hi munder section 11. -This judgment proceeds on the
assunption that all the creditors having been inpleaded as
parties to the application and not having been nade
respondents in the appeal, the appeal becane inperfectly
consti t ut ed. In this case the question whether under the
provisions of the Encunbered Estates Act an applicant is
required to inplead creditors as parties to the application
was neither argued nor considered; on the other hand, it was

assuned that all the creditors have to be inpleaded as
parties in the application nade by the clainants under the
Act . That assunption is, of course, erroneous. Under

section 4 the applicant is entitled to request the
collector, that the provisions of the Act be applied to him
and relief given to himunder its provisions. He is not
required even to give information about the nanes and
addresses of creditors and no question of inpleading anyone
as a respondent arises at that stage. Wen the collector
has forwarded this application to the special judge, then
the special judge is empowered to call upon the applicant to
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file a witten statenent and therein he is bound %o give
i nformation About the
(1) A 1.R 1941 cudh 580,
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nanes and addresses of his creditors so far as they are
known to himor can be ascertained by him |In the witten
statenment which he is called upon to file on a requisition
by the special judge he is not called upon to inplead any
persons as parties, in the sense in which that termis used
in the Code of Gvil Procedure. This decision therefore is
not of any help on the point that was argued before us.
In Chaudhri Bishunath Prasad v. Sarju Saran Tewari (1),
anot her Bench of the Qudh Court held that an enquiry into
the i ndebtedness of the landlord is to be carried out by the
special judge in the presence of all the creditors, that
though it is true that each <creditor is interested in
establishing his own debt against the landlord, he is
further interested that the | andl ord should not be allowed
to withhold -any property fromthe court, and that if ’'a
clai mant " under section | | sets up atitle to the property
shown by the landlord to belong to him although the rea
contest may for the tinme being be between the claimnt on
the one hand and thelandlord on the other hand, it is to
the wultimate interest of the entire body of the creditors
that the property shoul'd be held to belong to the |andlord,

and if the decision/is in favour of the landlord, all the
creditors will be entitled to have their debts satisfied out
of such property; but if, however, the decision is against
them the property will go out of the reach of the creditors
and wll not be available to themfor the satisfaction of
their debts. It was further held that as all. the creditors
had not been joined as parties to the appeal and as they
were interested in the result of the appeal, it could not be
hel d that they were wholly unconcerned in the result of the
case and therefore the appeal was not rmaintainable. It

seems to us that in making these observations the '|earned
Judges did not clearly bear in nind the distinctions between
the provisions of sections 11 and 14 of the Act. Section 14
lays down a definite procedure so far as the enquiry into
the clainms of creditors is concerned . Each creditor has to
establish his claimagainst the landlord as he

(1) A l.R 1942 Cudh 16.
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would do if he had filed a suit against him This enquiry
is made after the quantum of the property of the debtor has
been ascertai ned under section 11. As already pointed out,
if any creditor raises any dispute as to the gquantum of the
property as he is entitled to raise such a dispute in_ his
witten statenent filed under section 10, in that situation
it my well be held that such a creditor is directly
interested in the enquiry under section 11 ; but it is
difficult to see that all other creditors who have accepted
the list of property filed by the debtor as true are
directly interested in the enquiry under that section -and
are as such necessary parties and that w thout inpleading
themthe enquiry cannot proceed. Rules | and 3 of Schedul e
| O the Code of Civil Procedure do not lay down that every
person who is ultinmately interested in the result of a suit
should be inpleaded as a defendant. All that these rules
insist wupon is that all persons should be joined as
def endants against whomany right to relief is alleged to
exist, provided that such right arises in respect of the
sane act or transaction or series of acts or transactions
and the case is one where conmmon question of law or fact
would arise. It is not possible to hold that the objector
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can claimany right to relief against the creditors as such

The right to relief in the enquiry under section 11 is only
agai nst the | andlord who alleges hinself to be the owner of
the property which the clainmant says belongs to him and
creditors have no right of interest in the property clainmed
by the objector. The test of ultinmate benefit therefore
laid down by the Qudh Court for holding that all <creditors
are necessary parties in the enquiry under section 11 of the
U P. Encunbered Estates Act does not fulfil the conditions
laid down in the Code for inpleading parties as plaintiffs
or as defendants. |If they are not necessary parties in the
true sense of the termin the enquiry under section 11, a
fortiori failure to inplead themas respondents in the
appeal detective.

In Lakshm Narain v. Satgurnath(l) another Bench of the Qudh

Court took the' same view. -~ In this case.
(1) A 1.R 1942 CQudh 339.
519

the earlier decisions of the OQudh Court were followed The
view was reiterated that creditors are parties in the
proceedi ngs under the Encunbered Estates Act.

In Benares Bank Ltd., Benares v. Bhagwandas (1), a Ful
Bench of the Allahabad H gh Court considered this question
and expressed the sane opinion as had been expressed in the
Qudh decisions referred to above. M. Justice Braund, who
was one of the Judges constituting the Full Bench, with
great reluctance shared the opinion of the majority nerely
out of respect for the opinion of Pathak J. and it appears
that, left to hinself, he woul d have held otherw se. The
majority judgnment was delivered by Pathak J. He " enunci ated
two tests for deciding whether a certain person was a
necessary party in a proceeding: (1) that there nust be a
right to sone relief against such party in respect  of the
matter involved in the proceedings in question, and (2) it
should not be possible to pass an effective decree in the
absence of such party, and proceeded to observe that the
creditors of a landlord who have clained relief under the
Encunber ed Estates Act are necessary parties to the
proceedi ngs under that Act and that the object of the Act is
to conpel the landlord to surrender his entire property for
the benefit of his creditors and to liquidate the debts of
all the creditors in accordance with and to the extent per-
mtted by the Act. There can be no question that these are
the true tests for determning whether a person is a
necessary party to certain proceedings but-the question is
whet her judged on these tests the creditors of a landlord
under the U P. Encunbered Estates Act can be said to be
necessary parties in an enquiry under section 11, It seens
to us that in the first instance it is an incorrect
assunption to nake that the object of the Act is to /grant
relief to the creditors of a landlord; it is quite the
conver se. The object of the Act is to grant relief to the
| andl ord whose estate is encunbered with debts, by scaling,
down the debts and by depriving the creditors of their

(1) AIl.R 1947 Al. 18.
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civil remedies. The creditors are allowed to prove their
debts and obtain decrees fromthe special judge according to
the provisions of and to the extent allowed by the Act and
they lose all their rights on securities held by them
Coming to the application of the tests laid down by the
| earned Judge, it is not possible to hold that any right of
relief exists in an objector under section 11 as agai nst the
creditors. It is also difficult to see how an effective
decree cannot be passed as regards title to the property in
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the absence of creditors. One test of the effectiveness of
a decree is whether that decree can be executed w thout the
presence of creditors as regards property decreed in favour
of a claimant. It is obvious that in execution proceedings
a warrant of attachnent and for delivery of possession can
only be issued against the owner, viz., the landlord, and

not against the creditors. In these proceedings the specia
judge can give no relief to the objector against the
creditors. So on the tests nmentioned by the | earned Judge

it is clear that the creditors of a debtor are not necessary
parties in these administrative proceedings under t he
Encunbered Estates Act, though they may be given notice of
those proceedings and afforded opportunity to watch those
proceedings in order to see that no property is secreted
from themand it is preserved for satisfaction of decrees
that may eventually be passed in their favour

In his judgment Pathak J. proceeded to observe that though
the landlord is a, party to the dispute under section 11, it
is obvious that the main party who is vitally interested in
that dispute is the entire body of creditors, because the
issue that arises out of such'a -claim is whether the
property which is the subject matter of the claimis |liable
for the satisfaction of the debts due to the entire body of
creditors. This statenent also, in our opinion is not very
pr eci se. It is not correct to say that the result of a
decision,in such a / claimnakes the property Iliable for
satisfaction of debts due to the entire body of «creditors
who had made clains at that stage. ~ The property is only
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liable for satisfaction of decrees that may be passed
subsequently under section 14. It may well bethat of the
persons who have been disclosed as creditor under section 8,
a nunber of themnmay not at all be interested in the result
of the decision of the claimunder section II. It is an
overstatenent to make that the main party who is vitally
interested in the dispute is the entire body of creditors '’
The dispute relates to title to property and according to
all principles of inpleading of parties it 1is  not the
eventual benefit that a person nay derive from a certain
decision that 1is the crucial test in  deciding whether a
party is a necessary party or nmerely a proper party. Pathak
J. proceeded to observe as follows :

"Could it be suggested that in a suit under Order XX, rule
63, G vil Procedure Code, the decree holders who desire to
sei ze the property belonging to the judgnent-debtor are not
necessary parties?"

Wth great respect again, this analogy is not very happy or
apposi te. Under Order XX, rule 63, it is only the
attaching creditor who has the right to file a suit ~or of
being inpleaded as defendant in a suit by the judgnent-
debt or. AR the creditors of the judgment debtor “who have
not attached the property are not necessary parties in a
suit under Order XXI, rule 63, though after the decision in
that suit they may be entitled to share in the rateable
distribution of the property if they nake an application for
that purpose. In away it is true to say that in all suits
by a creditor against a debtor where the debtor owes to a
nunber of creditors, every other creditor is interested in
seeing that that creditor’s suit is dismssed or his debt is
consi derably cut down; but fromthat it does not foll ow that
in a suit on a promssory note by a creditor against the
debtor all the other creditors are necessary parties. The
eventual interest of a party in the fruits of a litigation
cannot be hold to be the true test of inpleading parties
under the Code of Civil Procedure and it is rather difficult
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to hold that where that is not the true test under the Code,
that should be adopted as Atest in proceedings of an
admi ni strative
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character under the U P. Encunbered Estates Act. it cannot
be forgotten that under the provisions of section 11 no
provision has been made for issuing notice to all the
creditors. Ref erence mmy also be nade to rule 6 franed
under the Encunbered Estates Act. This rule provides that
the proceedi ngs under this Act shall be governed by the Code

of Cvil Procedure so far as they are applicable. As
al ready pointed out, the provisions of Order 1, rules 1 and
3, cannot aptly be held applicable in such proceedings. e
cannot uphold the view of Pathak J. that all «creditors

become parties to the proceedings under the Act in the
technical sense of the termafter a notice has been served
upon themand in any event after they have filed the witten
statenments, that they continue to remain as parties unti

the debts are liquidated or° proceedings termnated in
accordance with the provisions of the Act. This seens to be
too wide a statenent of the law on'the point. Can it be
said that after each individual creditor obtains a decree in
respect of his claimunder section 14, each one of these
creditors has to ‘be inpleaded as a party in an appea

preferred by that creditor or by the debtor. It is not
possible to give an answer in the affirmative to such
proposi tion. no  hesitation in saying that though he

ultimately abondoned n thinking that in. W have therefore
M. Justice Braund, his view,~ was right admnistrative
proceedi ngs technical rules of the First Schedule of the
Code of Civil Procedure regarding inpleading of parties
should not be invoked and that the matter should be viewed
in a nore |liberal way, regard al ways being had to the fact
that there is no collusion between the debtor and the
claimant and that there are persons who are bona fide
litigating in respect of the title of the clainmant under
section 11, and if there has been such a bona fide fight
which results in a decree in an appeal against that decree
it is sufficient that those who took an active part in the
proceedi ngs under section 1l are inpleaded. It “is not
necessary to inplead each and every creditor who either did
pot appear or put forward a witten statenment under
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section 10 or took no active part in the proceedi ngs under
section 11(2). In the view that we have takenit is not
necessary to decide the question whether the H gh Court was
right in not exercising its powers under Order XLI, rule 20,
in inpleading the creditors as respondents to the appeal .

For the reasons given above we allow this appeal, set aside
the judgnment of the High Court and remand the case to/ that
court for hearing the appeal in accordance with law on its
nmerits. If the High Court thinks fit that the presence of
any creditors would help the court in arriving at a true
decision of the matter it in its discretion may give notice
to the creditors of the date of hearing, W |eave the
parties to bear their own costs of this appeal
Appeal al | owed.

Agent for the appellant: C. P. Lal
Agent for respondent No. 5: S. S. Shukl a.




