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PETI TI ONER
PUSHPADEVI M JATI A

Vs.

RESPONDENT:
M L. WADHAVAN, ADDL. SECRETARY GOVERNMENTOF | NDI A & ORS

DATE OF JUDGVENT29/ 04/ 1987

BENCH
SEN, A P. (J)
BENCH

SEN, A P. (J)
NATRAJAN, S. (J)

Cl TATI ON
1987 AIR 1748 1987 SCR (3) 46
1987 SCC (3) 367 JT 1987 (2) 296

1987 SCALE (1) 896
Cl TATOR | NFO :

D 1988 SC 227 - (11)
* 1989 SC1529 (1)
ACT:

Conservation | Of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974 s. 3(1)--Subjective satis-
faction of the detaining authority--Court cannot consider
propriety or sufficiency of grounds of detention--Court can
exam ne whether requisite satisfaction was arrived at by the
aut hority.

Conservation of Foreign Exchange and Prevention of
Srmuggling Activities Act, 1974 s.  5A--The principle that
even if one of the grounds which led to the subjective
satisfaction of the detaining authority 1is non-existent,
etc., the order of detention would be invalid no |onger
hol ds good.

Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974 s. 3(1)--Power of detention
being subject to the limtations inposed by the  Constitu-
tion, CGovernnent nust ensure that safeguards provided in
Art. 22(5) read with s. 3(1) are fully conplied with

Conservation of Foreign Exchange and Prevention of
Srmuggling Activities Act, 1974--S. 3(1)--Period of _parole
has to be excluded in reckoning the period of detention

For ei gn Exchange Regul ati on Act , 1973--s.
40(1) -  Gazetted Oficer of Enforcement’ nmeans | any person
appointed to be an officer of Enforcenment under s.4 and
hol di ng a gazetted post.

Law of Evidence--1f evidence is relevant, the Court is
not concerned with the nethod by which it was obtained.

De facto Doctrine--\Wiere an office exists under |law, so
far as validity of its acts are concerned it matters not how
the appoi ntnent is nade.

HEADNOTE

The Petitioner’s husband, Mhan Lal Jatia, was detained by
an

47

order passed under sub-s. (1) of s. 3 of the Conservation of
Forei gn Exchange and Prevention of Snuggling Activities
Act , 1974 (COFEPCSA) by the Additional Secretary to the
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Government of India, Mnistry of Finance on being satisfied
that it was necessary to detain him'with a view to prevent-
ing himfromacting in any manner prejudicial to the augnen-
tation of foreign exchange’

The residential prem ses of one Subhash Gadia, a very
rich and prosperous businessman of Bonmbay, the brother-in-
law of the detenu, were searched on the basis of intelli-
gence gathered by the Directorate of Revenue Intelligence
that he was under-invoicing inmports of yarn from Japan and
it resulted in seizure of certain docunments. As the seized
docunents not only reveal ed violation of the provisions of
the Customs Act but also indicated certain paynents and
transactions in violation of the Foreign Exchange Regul ation
Act, 1973 (FERA), the matter was referred to the Enforcenent
Directorate Investigation fromthe FERA angl e. Subhash Gadi a
was summoned under s. 40 of the FERA and his statement was
recorded by Shri R.C. Singh, an officer of the Enforcenent
Directorate. The incrimnating documents seized from the
residential prem ses of Subhash Gadia and the revelations
made by himduring his exanination in relation to the docu-
ments seized which reveal ed that the detenu Mohan Lal Jatia
was engaged in foreign exchange racketeering to the tune of
several crores of rupees formed the basis of the aforesaid
order of detention.

The petitioner approached the H gh Court with petitions
under Art. 226 of the Constitution seeking to challenge the
i mpugned order of detention. Upon the dism ssal of the first
of these petitions by the Hi gh Court, the petitioner had
approached this Court under Art. 136, and, the Court, while
declining to grant special leave to appeal, had directed
that the detenu shoul d appear before the Conmissioner of
Police and, wupon his doing so, he should immediately be
rel eased on parole for a period of ten days. Thereafter, the
petitioner filed the second petition under Art. 226 with an
application for extending the period of parole which was
rejected by the High Court. The petition filed wunder Art.
136 agai nst refusal of interimrelief by the H gh Court was
also rejected by this Court. Thereafter, the High / Court
dismissed the wit petition, against which, the  petitioner
sought special I|eave to appeal and also filed a petition
under Art. 32 challenging the order of detention. Wile
issuing notice on the petitioner, the Court directed the
rel ease of the detenu on parole for a week and by a ~subse-
guent order further extended the period of parole. Both the
special |eave petition and the wit petition were heard
t oget her.

48

In the wit petition filed before the H gh | Court from
which the petition for special |eave petition arose, the
petitioner had challenged the order of detention on two
grounds: that there was no material on which the “satisfac-
tion of the detaining authority could be reached that the
detention of the detenu was necessary; and, that there was
total non-application of mnd on the part of the detaining
authority to the material on record, and in particular, to
the factual nmis-statenents contained in paragraph 44 of the
grounds of detention as detailed in entries "A to 'F . The
wit petition filed before this Court was principally based
on the ground that there was information of the Constitu-
tional Safeguard Contained in Art. 22(5) of the Constitution
i nasmuch as there was failure on the part of the detaining
authority to consider an alleged representation made by the
detenu wunder s. 8(b) read with s. 11 01' the COFEPCSA
agai nst the order of detention addressed to the President of
India which was presented through one Ashok Jain at the
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President’s Secretariat. The other substantial question
raised was that R C Singh was not a gazetted officer of
Enforcenent within the nmeaning of s. 40 of the FERA and
therefore the statenments recorded by himcould not be re-
garded as valid statenments under the aforesaid s. 40 and
thus could not formthe basis upon which the satisfaction of
the detaining authority could be reached. Alternatively, it
was contended that the statenments recorded by himcould not
be treated as statenents recorded under s. 39.

The respondents not only denied that the detenu had
addressed any representation to the President of India but
made an application under s. 340, Cr. P.C for prosecution
of persons responsible for forgoing the docunment purporting
to be the alleged representation nade by the detenu and for
making certain interpolations in the Dak Register Kkept at
the President’s Secretariat. The respondents al so placed on
record an order showi ng that R C. Singh had been appointed
an officer of enforcement on ad hoc basis three years before
he had sumoned Subhash Gadi a for exam nation
Di sm ssing both the petitions,

HELD: -1. (a) The expression ’officers of Enforcenent’ as
defined in s. 3 of the Foreign Exchange Regulation Act,
1973, enbraces wthin itself not only (a) a Director (b)
Additional Director (c) Deputy Director and (d) Assistant
Director of Enforcenment but also (e) such other class of
of ficers of Enforcement as may be appointed for the purpose
or’ the Act. OQbviously, R C Singh who was Assistant En-
forcement O ficer  having been appointed as an officer of
Enf orcenent on an ad- hoc basis
49
in 1982 tell within the category 'such other class of offi-
cers’ covered by s. 3(e). Sub-s. (1) of s. 4 provides that
the Central Governnment nmay appoi nt-such  persons, ‘as it
thinks fit, to be officers of Enforcenent. Sub-s. (2) there-
of provides for del egation of such power of appointment by
the Central Governnent to a Director of Enforcement’ or an
Additional Director of Enforcenment etc., to appoint officers
of Enforcenent bel ow the rank of an Assistant Director of
Enforcenent. Sub-s. (3) of s. 4 provides that -subject to
such conditions and limtations as the Central Government
may inmpose, an officer of Enforcenent may exercise the
powers and di scharge the duties conferred or inposed on- him
under the Act. Undoubtedly R C. Singh was discharging his
duties and functions as a gazetted officer of Enforcenent
under s. 40(1) when he recorded the statenents in question
The expression 'gazetted officer of Enforcement’ appearing
in s. 40(1) nust take its colour fromthe context in which
it appears and it nmeans any person appointed to be an offi-
cer of Enforcement under s. 4 holding a gazetted post. There
is no denying the fact that R C. Singh answered that de-
scription. [69G H, 70A-D]

(b) Even if the contention that R C. Singh was not a
gazetted officer of Enforcement within the meaning of s.

40(1) were to prevail, it would be of little consequence. If
evidence is relevant the Court is not concerned wth the
nmethod by which it was obtained. There is a long I|ine of

authority to support the opinion that the Court is not
concerned with how evidence is obtained. The rule is however
subject to an exception. The Judge has a discretion to
exclude evidence procured, after the conrencenment of the
all eged offence, which although technically admi ssi bl e
appears to the Judge to be unfair. This being the substan-
tive law, it follows that the detaining authority was enti-
tled to rely upon the statenents recorded by R C. Singh
under s. 40(1). BEven if RC Singh was not conpetent to
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record such statenents under s. 40(1), the statenents were
clearly relatable to s. 39(b) of the Act. It cannot there-
fore be said that there was no material on which the detain-
ing authority coul d have based his subjective satisfaction

[ 70E- H]

Bari ndra Kumar Ghose v. Enmperor, ILR (1910) 37 Cal. 467;
Kuruma v. Reginam [1955] 1 AIl EER 236; R V. Sang, [1979]
2 Al ER 1222; Mgruder Patodia v. RK Birla & Os.,
[1971] 2 S.CR 118; R M Ml kani v. State of Mharashtra,
[1973] 2 S.C R 417, and Pooran Mal, etc. v. Director of
I nspection, [1974] 2 S.C.R 704; referred to.

(c) Where an office exists under the jaw, it matters not how
the appoi ntnent of the incunbent is made, do far as validity
of its acts are

50

concerned. It is enough that he is clothed with the insignia
of the office, and exercises its powers and functions. The
of ficial acts of such persons are recognised as valid under
the de facto doctrine, born of necessity and public policy
to prevent needl ess contusion and endl ess nischief. [69B-C

Cokaraju Rangaraju v. State of Andhra Pradesh, [1981] 3
S.C.R 474; Pulin Behari v. King Enmperor, [1912] 15 Cal. ZJ
517; and P.S. Menon v. State of Kerala & Ors., AR (1970)
Keral a 165; referred to.

2. (a) It has long been established that the subjective
satisfaction of the detaining authority ‘as regards the
factual existence of the condition on which the order of
detention can be nmade, i.e., the grounds of detention con-
stitutes the foundation for the exercise of the power of
detention and the Court cannot be invited to consider the
propriety or sufficiency of the grounds on which the satis-
faction of the detaining authority is based. Nor  can the
Court, on a review of the grounds, substitute its own opin-
ion for that of the authority. But this does not inply that
the subjective satisfaction of the detaining authority is
whol Iy imune fromthe power of judicial review It inferen-
tially follows that the subjective satisfaction 'being a
condition precedent for the exercise of the power ~conferred
on the executive, the Court can always exam ne whether the
requisite satisfaction was arrived at by theauthority; if
it is not, the condition precedent to the exercise of the
power would not be fulfilled and the exercise of the power
woul d be bad. The sinplest case is where the authority has
not applied its mnd at all; in such a case, the authority
could not possibly be satisfied as regards the tact in
respect of which it is required to be satisfied. [66E-H]

Enperor v. Shibnath Banerjee & Os., AIR (1943) FC 75
and Khudi Ram Das v. State of West Bengal & Ors., [1975] 2
SCR 832, referred to.

In this case, it is quite apparent that the so-called
factual ms-statenents listed as itens 'A" to 'F “in para-
graph 44 of the grounds of detention are not ms-statenments
at all. The Hi gh Court rightly held that the alleged m s-
takes or infirmties pointed out were not so material or
serious in nature as to vitiate the inmpugned order of deten-
tion and rightly observed that the facts stated in paragraph
44 of the grounds cannot be read in isolation and the
grounds of detention have to be read as a whole with the
acconpanyi ng documents and material. The grounds of deten-
tion was only one, viz., that the detenu was engaged
51
in activities prejudicial to the augnmentation of foreign
exchange and therefore it became necessary in the public
interest to place himunder detention. It cannot be said on
a perusal of the grounds that there was no material on which
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the detaining authority could have acted. [74E;, 78A-B]

(b) The contention that, even if one of the grounds or
reasons which led to the subjective satisfaction of the
detaining authority is non-existent or nisconceived or
irrelevant, the order of detention would be invalid since it
is not possible to predicate as to whether the detaining
authority woul d have nmade an order for detention even in the
absence of non-existent or irrelevant ground, cannot be
accepted. That principle was enunciated by this Court sone
30 years ago. Wth the change in | aw brought about by the
i ntroduction of s. 5A of the COFEPOSA Act that though one or
nore of the grounds of detention were found to be vague,
non-exi stent, not relevant, not connected, irrational or
invalid for any other reason whatsoever, the detention could
be sustained on the remaining grounds, that principle no
| onger hol ds goods. [63A-C]

Shi bban Lal Saxenav. State of Uttar Pradesh & Os.,
[1954] S.C. R 418; Dr.  Ram Manohar Lohia v. State of Bihar &
Os., [1966] 1 S.C/R 709 and Pushkar Mikherjee & O's. v.
State of West Bengal, [1969] 2 S.C.R 635; referred to.

Mohd. - Shakeel Wahid Ahned v. State of Mharashtra &
Os., [1983] 2 S.C.R 614; Asha Devi v. K  Shivraj, Addi-
tional Chief Secretary, [1979] 2 S.C.R 215 and Kurjibha
Dhanj i bhai Patel v. State of CGujarat, [1985] 1 Scale 964;
di stingui shed.

(c) Sufficiency of grounds is not for the Court but for
the detaining authority for the formation of ‘his subjective
satisfaction that the detention of a person under s. 3(1) of
the COFEPCSA Act is necessary with a viewto preventing him
fromacting in any manner prejudicial to the augnentation of
foreign exchange. The Act isa lawrelating to preventive
detention. That being so, the power of detention exercisable
under sub-s. (1) of s. 3 of the Act is subject to the Iim-
tations inposed by the Constitution. Wen the liberty of the
subject is involved, it is the bounden duty of the court to
satisfy itself that all the sate guards provided by the |aw
have been scrupul ously observed and that the subject is not
deprived of his personal liberty otherwise than in accord-
ance with law. Neverthel ess, the community has a vita
interest in the proper enforcement of its laws, particularly
in an area such as conservation of foreign exchange and
prevention of smuggling activities in dealing effectively
wi th persons engaged in such snuggling and forei gn exchange
52
rackteering by ordering their preventive detention and at
the same time, in assuring that the law is not used arbi-
trarily t9 suppress the citizen of his right to  life and
liberty. The Government nust therefore ensure that the
constitutional safeguards of Art. 22(5) read with subs. (1)
of s. 3 of the Act are fully conmplied with. [65A- B]

Mangal bhai Motiram Patel v. State of Mharashtra, [1980]
4 S.C.C 470 and Narendra Purshotam Unrao v. B.B. 'Gujral,
[1979] 2 S.C.R 315; relied on.

In the instant case there was no failure on the part  of
the Governnment to discharge its obligation under Art. 22(5).
The relevant records of the Enforcenment Directorate placed
before wus clearly show that there was sufficient nateria
for the formation of the subjective satisfaction of the
detai ni ng authority under sub-s.(1) of s. 3 of the Act. They
al so show that the detenu was afforded a reasonabl e opportu-
nity for mmking an effective representation against his
detention. [66C- D]

3. (a) Preventive detention is an extraordinary measure
resorted to by the State on account of conpulsive factors
pertaining to mai ntenance of public order, safety of public
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life and the wel fare of the econony of the country. The need
for this extraordi nary nmeasure was realised by the founding
fathers of the Constitution as an inevitable necessity and
hence a specific provision has been nade in cl. (3) of Art.
22 providing for preventive detention. Placing the interests
of the nation above the individual liberty of the anti-
soci al and dangerous el enents who constitute a grave nenace
to society by their unlawful acts, the preventive detention
| aws have been nade for effectively keeping out of «circula-
tion the detenus during a prescribed period by nmeans of
preventive detention. The wunderlying object cannot be
achieved if the detenu is granted parole and brought out of
detention. Even if any conditions are inposed with a viewto
restrict the novenents of the detenu while on parole, the
observance of those conditions can never |ead to an equation
of the period of parole with the period of detention. Due to
the spectacul ar achi evenments in nodern comuni cation system
a detenu, while on parole, can sit in a roomin a house or
hot el and have contracts with all his relations, friends and
confederates in any part of the country or even any part of
the world and thereby pursue his unlawmful activities if so
inclined. It will, therefore, be futile to contend that the
peri od of parole of a detenu has all the trappings of actua
detention in prison and as such both the periods should find
a natural nerger and they stand denuded of ‘their distinctive
characteristics. It will not be out of place to point out
here that inspite of the Criminal Procedure Code providing
53

for release of the convicted offenders on probation of good
conduct, it expressly provides, when it cones to a question
of giving set-off to a convicted person-in the period of
sentence, that only the actual pre-trial detention period
shoul d count for set-off and not the period of bail even if
bail had been granted subject to stringent conditions. In
contrast. in so far as preventive -detentions under the
COFEPCSA Act are concerned. it has been specifically laid
down in s. 12(6) that a person agai nst whom an order of
detention has been passed shall not be rel eased on bail or
bail bond or otherwi se and that any revocation or nodifica-
tion of the order of detention can be made by the Governnent
in exercise of its power under s. 11. [78E-H, 794

(b) The question whether the period of parole should be
treated as part of the detention period itself was el abo-
rately considered by this Court in Snt. PoonamlLata v. ML.
Wadhawan & Ors., and it was held therein that the period of
parol e has to be excluded in reckoning the period of" deten-
tion under sub-s. (1) of s. 3 of the COFEPCSA Act. [ 78C]

Sm . Poonam Lata v. ML. Wadhawan & O's. J.T., [1987] 2
S.C. 204, relied on.

4. The respondents have placed sufficient nateria
before the Court to show that the alleged representation
addressed to the President of India was neither filed by the
detenu nor was it received at the President’s Secretariat.
The attenpt to assail the order of detention on the ground
of violation of the constitutional sate guard enshrined in
Art. 22(5) and the violation of s. 11 of the Act by the
Central Governnent is a well planned and i ngenuous nove on
the part of the detenu. The facts reveal ed not only warrant
an inference that the detenu and his associ ates have gone to
deplorable lengths to create evidence favourable to the
det enu but arouse convul sive thoughts in our mnds about the
efficiency and integrity of the concerned sections of the
President’s Secretariat. The case with which and the fascile
manner in which the detenu’'s agent Ashok Jain clainms to have
entered the President’s Secretariat and delivered the Dak
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and obt ai ned an endorsenment of acknow edgenent in a copy of
the representation and the length to which the concerned
Secretariat staff have gone to give credence to the version
of Ashok Jain not only reveals the deep fall in standards
but also lack of security and vigilance. W feel fully
persuaded to hold that this is a fit case in which the
detenu, the petitioner, Ashok Jain and all other persons
responsi ble for the fabrication of fal se evidence should be
prosecuted | ot the offences committed by them W defer the

passi ng of

54

final orders on the application filed under s. 340, C. P.C
till the investigation by the Central Bureau of |Investiga-

tion is conpleted. [80E-F, 82F-H, 83A-B]

JUDGVENT:

APPELLATE/ORIG NAL  JURI SDI CTI ON: Special Leave Peti -
tion (CRL.) No. 1370 of 1986.

From the Judgnent and Order dated 23.5. 1986 of the
Bonbay High Court in Cl. WP No. 385 of 1986.

AND
WRI T PETI TION NO. 363 OF 1986.
(Under Article 32 of the Constitution of 'India).

G L. Sanghi, D. Canteenwal a, V.B. Agarwal a, B.R Agarwa-
la and Mss Vijay Lakshm Mannen for the Petitioner

K. Parasaran, Attorney General, C. V. Subba Rao and A
Subba Rao for the Respondent.

The foll owi ng Judgnent of the Court was delivered:

This petition for special |eave directed -against the
judgrment and order of the Bonmbay Hi gh Court dated  May 3,
1986, and the connected petition under Art. 32 of the Con-
stitution raise comon questions and therefore they are
di sposed of by this common order: The petitioner by a peti-
tion wunder Art. 226 filed before the H gh Court prayed for
the issuance of a wit of habeas corpus which is also the
prayer before us, for the rel ease of her husband’ Mbhanl a
Jatia, who has been detained by an order of the  Additiona
Secretary to the Government of India, Mnistry of Finance,
Department of Revenue dated Decenber 13, 1985 under sub-s.
(1) of s. 3 of the Conservation of Foreign Exchange & Pre-
vention of Smuggling Activities Act, 1974 on being satisfied
that it was necessary to detain himwith a viewto prevent-
ing himfromacting in any manner prejudicial tothe augnen-
tation of foreign exchange.

Intelligence gathered by the Directorate of Revenue
Intelligence, Bonbay was that one Subhash Gadia, the broth-
er-in-law of the detenu Mohanlal Jatia, a very rich and
prosperous businessman of Bonbay, was under-invoicing the
imports of yarn from Japan. On the
55
basis of the said information the officers of the Director-
ate of Revenue Intelligence and officers the Custons, Bonbay
searched his residential prem ses at A- 121, Sea Lord Cuffe
Par ade, Col aba, Bonbay under the Custons Act, 1962 on June
27, 1985 which resulted in seizure of certain docunents. As
the seized docunments not only revealed violation of the
provisions of the Customs Act but also indicated certain
payments and transactions in violation of the Foreign Ex-
change Regul ation Act, 1973, the matter was referred to the
of fice of the Enforcenent Directorate for purposes of inves-
tigation fromthe angle of the Foreign Exchange Regul ation
Act on Cctober 24, 1985. The aforesaid Subhash Gadia was
summoned under s. 40 of the Foreign Exchange Regul ation Act
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and his statement was recorded by R C. Singh, an officer of
the Enforcenent Directorate, Bonmbay on Novenber 5, 1985. In
his statenment of even date, Subhash Gadia stated that he
went to Japan in 1970 seeking enployment with a proprietory
concern known as Messrs Greenl and Corporation, Tolo Buil d-
i ng, Gsaka, Japan owned by a Nepali national and was engaged
in exporting yarn, fibre, fabrics, chemcals etc. to India
and M ddl e-East countries. Messrs J.M Trading Corporation
701, Tul siani Chanbers, 212 Nariman Point, Bombay (of which
Mohanl al Jatia is a partner). are the sole-selling agents of
Messrs Greenl and Corporation for yarn and fibre. He further
reveal ed that Satyanarayan Jatia, the eider brother of
Mohanl al Jatia who is the partner of Messrs J. M Trading
Cor poration, Bonbay had been staying in Japan for sone 35
years and was the sole representative of Messrs G eenland
Corporation in Japan. \Wile explaining the entries in the
sei zed docunents from hi's residence on June 27, 1985, Sub-
hash Gadia adm tted that the bunch marked S.G 6 containing
pages 1 to 94 are witten by himin his own witing and that
these contained accounts relating to his trade or business
including inports and cash transactions and paynments. He
further confirmed that all the transactions reflected in
these docurments were his real business transaction dealings
and sonme of which were not reflected in his regular account
books. Wil e explaining page 94 of the seized bunch S.G 4.
he stated that this page contained coded account in Indian
rupees of his firm Messrs Piyush Corporation-and that on the
left side of this page credit entries were shown in Indian
rupees wth two zeros (00) mssing and that while witing
his account he had deleted two zeros in thecredit side as
wel |l as debit side (right side) of the page. Wile decoding
the codes he stated that the figure 8582/38 witten on the
ri ght hand side was actually Rs.8,58,238 and this anmpunt had
been debited against A/S investrment. Further, that A/S
investment was his private investnent abroad in US dollars
whi ch had been utilised by himfor under-invoicing of sever-
al inports etc.
56
Par agraph 44 of the grounds of detention reveal ed 'trans-
actions relating to the detenu Mohanlal Jatia and it is
extracted:
"44. \When confronted with the documents seized from Subhash
Gadi a’ s residence even though you have deni ed any connection
in respect of various unauthorised transactions between you,
Greenl and Corporation. Japan and others abroad, but the
following documents clearly revealed that you have been
i ndul gi ng in various unauthorised transactions in violations
of provisions of Foreign Exchange Regul ation Act. 1973.
A. Page338 Trial Balance of G eenland
S.G 6 Cor poration entries of
M, &\ RN, RGT. and
Gadia adnits before that
they are Jatia' s account.
B. " ML. Jatia s i.e. your account
mai nt ai ned i n Japan, how
ever. you admt receipt of
G fts by your children such
as T.V., Video and M V. Parts.
C. Page215 Keeping U.S. $ 2 lakhs in
SG 6 fixed deposit on 2.6.83 in
Kamal Account, also inclu-
ding 20 |l akhs $ (dollars).
D. Page335 Anerican dollar account as
S.G 6 on 31.1. 1984.
E. Page318 Account in Japanese Yen Final posi-
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S.G 6 total of 141147.27. tion of
Bonbay.
F.D. R anount of Japanese
Yen 1093 1471.16 to be
equal ly divided between
Yen. @GN, SN and Laxmi ji
account/ Capital account.
57
F. Page 214-15 U S. $ 78000/- converted
SSG 6 into Rs.9, 16,500/- conmi ss-
ion of."
The Additional Secretary to the Governnent of India,
M nistry of Finance, in exercise of his powers conferred by
sub-s. (1) of s. 3 of the Conservation of Foreign Exchange
and Prevention of Snuggling Activities Act, 1974 (' COFEP-
OSA') ordered the detention of the aforesaid Mhanlal Jatia
by an order dated Decenber 13, 1985 on being’ satisfied that
it was necessary to detain him"with a viewto preventing
him fromacting in any manner prejudicial to the augnenta-
tion of foreign exchange". The petitioner thrice approached
the H gh Court-with petitions under Art. 226 of the Consti-
tution seeking to chall enge the inmpugned order of detention
| mredi ately after the passing of the impugned order i.e. on
December 16, 1985, 'she moved the first of these petitions
being WP. No. 2530/85 for an appropriate wit or direction
to quash the inpugned order of detention and applied for
stay. The Wit Petition was adnmitted but stay was refused.
On appeal, a Division Bench in Wit Appeal  No. 1162/85

granted interim stay till the disposal of the appeal. On
February 28, 1986 the Division Bench dismssed the appeal as
well as the Wit Petition. By its subsequent ~order dated
March 4, 1986 the Division Bench granted stay of execution
upto April 4, 1986 on certain ternms~ and  conditions. The

petitioner filed a petition under Art. 136 in this Court for
grant of special |eave being SLP No. 3742/86. The Court by
its order dated April 3, 1986 dismi ssed the petition and
ordered the detenu to appear before the Conmi ssioner of
Police, Bonbay on the next day i.e. on April 4, 1986 when
the inpugned order of detention was to be served wupon him
and directed that the inmpugned order was to beconme effec-
tive. The further direction made by this Court was that the
det enu should i nmedi ately be rel eased on parole for a period
of 10 days subject to certain terns and conditions. On Apri
4, 1986 the detenu appeared before the Conmi ssioner ~ of
Pol i ce, Bonbay when he was served with the inpugned order of
detention together wth the grounds of detention -and the
rel evant docunents. In conpliance with the direction of this
Court. the detenu was rel eased on parole. On April 7, 1986
the petitioner filed second petition under Art. 226 of the
Constitution being WP No. 385/86 for quashing the i npugned
order of detention along with an application for “extending
the period of parole. On April, 14,1986 the parole  period
havi ng expired, the detenu was taken into custody and | odged
in the Central Prison, Bonbay. The Wit Petition canme up for
hearing before the H gh Court on April 18, 1986 and admtted
but the application for extending the period of parole was
58

rejected. Aggrieved by the refusal of interim relief, the
petitioner again noved this Court under Art. 136 of the
Constitution which was di sm ssed as w t hdrawn.

It appears that the inmpugned order of detention was
mainly challenged on two grounds, nanely: (1) There was no
material on which the satisfaction of the detaining authori-
ty could be reached that the detention of the detenu was
necessary wunder s. 3(1) of the COFEPCSA with a view to
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preventing himfromacting in any manner prejudicial to the
augnentation of foreign exchange. And (2) There was tota
non- application of mind on the part of the detaining author-
ity to the material on record, and in particular to the
factual msstatements contained in paragraph 44 of the
grounds of detention as detailed in entries "Ato F . The
Di vi sion Bench of the High Court did not feel inpressed with
any of these submissions and by its judgnent and order dated
May 2/3, 1986 dismissed the Wit Petition. Thereafter, on
May 6, 1986 the petitioner filed the present petition under
Art. 136 of the Constitution. On July 11, 1986 she also
filed a petition under Art. 32 challenging the continued
detention of her husband. . On July 18, 1986 the Court issued
notice both on the Special Leave Petition as well as the
Wit Petition and in the meanwhile directed that the peti-
tioner’s husband be rel eased on parole for a week. The Court
by its subsequent order dated July 25, 1986 extended the
period of paroletill “August 20, 1986.

The Wit Petition filed inthis Court on July 11, 1986
is principally based on the ground that there was failure on
the part of the detaining authority to consider the alleged
representation dated April 11, 1986 nade by the detenu
agai nst the inpugned order of detention addressed to the
President of India which was presented through one Ashok
Jain at the President’s Secretariat on April 15, 1986 and
there had thus been an infraction of ~the constitutional
saf eguards enshrined in Art. 22(5) and s. 11 of the COFEPCSA
whi ch rendered the continued detention of the detenu w thout
the due process of |law and thus illegal, unconstitutiona
and void. The other substantial question raised is that R C
Singh was not a gazetted officer of Enforcenent within the
neaning of s. 40 of the Act and therefore the statenents
recorded by himcould not be regarded as valid statenents
under s. 40 and thus did not formthe basis upon which the
sati sfaction of the detaining authority could be reached.

The respondents have filed a counter-affidavit sworn by
S. K. Chaudhary, Under Secretary to the Governnent of India,
M ni stry of
59
Fi nance, Departnent of Revenue controverting the allegation
that the detenu addressed any such representation to the
President of India or that the alleged representation  was
received at the President’s Secretariat. It has been averred
that the President’s Secretariat has informed the Mnistry
of Finance, Departnent of Revenue that no such representa-
tion was received fromthe detenu. Along with the -counter-
affidavit, the respondents have filed copies of the letter
of the Under Secretary to the Government of India, Mnistry
of Finance, Departnent of Revenue dated August 4, /1986
addressed to the Under Secretary, President’'s Secretariat
and of the reply of even date sent by the Under Secretary,
President’s Secretariat to himwhich shows that no such
representati on had been received in the President’s ' Secre-
tariat, as alleged. They have also filed a note explaining
the manner in which the dak is acknowl edged at the Presi-
dent’'s Secretariat. There is a further affidavit filed by
K.C. Singh, Deputy Secretary to the President of India
expl ai ning the manner of handling the dak at the Rashtrapati
Bhawan. The petitioner has filed an affidavit of Ashok Jain
claimng to be a friend of the Jatia famly supporting the
assertion that he handed over the representation in person
at the Rashtrapati Bhawan on April 15, 1986.

During the pendency of the proceedi ngs, the Union Gov-
ernment has nade an application under s. 340 of the Code of
Crimnal Procedure, 1973 for prosecution of the persons
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responsi ble for forging the docunent purporting to be the
all eged representation made by the detenu under s. 8(b) of
the COFEPCSA on April 15, 1986 as, in fact, no such repre-
sentation was ever made, and for nmaking certain interpola-
tions in the dak register kept at the President’s Secretari -
at. They have produced in a seal ed envel ope the original dak
regi ster nmaintained at the Rashtrapati Bhawan in which the
al l eged interpol ati ons have been nade. W are inforned that
the matter has been handed over to the Central Bureau of

Investigation for investigation. W shall deal wth the
application under s. 340 of the Code |ater.
In support of these petitions, |earned counsel has

mai nly advanced the followi ng contentions, nanmely: (1) As is
evident fromthe grounds of detention, the detaining author-
ity relied upon the statenents recorded by R C. Singh on the
assunption that they were valid statenents under s. 40 of
the Act although they were in reality not so, inasmuch as
R C. Singh was not a 'gazetted officer of Enforcenent’
within the neaning of s. 40 and therefore there was no
mat eri al ‘on-which the satisfaction of the detaining authori-
ty could be reached. (2) I'n a habeas corpus petition, the
burden was entirely upon the respon-
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dents to produce the relevant records and to substantiate
that the detention/'was strictly according to law. The fail-
ure on the part of the respondents to produce the relevant
notification showing that R C. Singh was a gazetted officer
of Enforcenent within s. 40 of the FERA when he recorded the
statements in question nmust necessarily lead to the infer-
ence that he was not a gazetted officer of Enforcenment. (3)
The inpugned order of detention was void ab initio and it
coul d not be sustained by recourse to the de facto  doctrine
or any assunption that R C Singh was acting under the
colour o[ his office as a gazetted officer of Enforcement or
in treating the statements to bevalid being relatable to s.
39(b) of the FERA. (4) It is not possible to predicate to
what extent, and in what manner, (the mnd of the detaining
authority was influenced by his wongful assunption that the
statenments recorded by R C. Singh who was not -a gazetted
of ficer of Enforcenent, were statenents made under s. 40 of
the FERA, and even assuming that the statenents recorded by
R C. Singh could be treated to be statenents relatable to s.
39(b) of the FERA, it is not possible to say whether the
detaining authority would have based his satisfaction upon
such material. (5) There was non-application of mnd on the
part of the detaining authority as the grounds of detention
are based on several factual msstatements. According to the
| earned counsel, the factual errors were self-evident as the
entries relied upon in paragraph 4 of the grounds of deten-
tion, do not find place in the account books of° Messrs
Greenl and Corporation. The failure of the Central Governnent
to place before the detaining authority, the original ac-
count books of Messrs Greenland Corporation, deprived the
detaining authority to apply his mnd to the correctness  or
otherwi se of the facts stated therein. (6) There was infrac-
tion of the constitutional safeguards enshrined in Art.
22(5) inasnmuch as there was failure on the part of the
detaining authority to consider the representation filed by
the detenu under s. 8(b) of the COFEPCSA through one Ashok
Jain and received at the President’s Secretariat on Apri
15, 1986 and therefore the i npugned order of detention was
vitiated and the continued detention of the detenu was
rendered illegal and void. Oher subsidiary questions were
al so raised. Having given the nmatter our anxi ous considera-
tion, we are of the considered opinion that none of the
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contentions can prevail
In order to deal with the rival contentions advanced, it
is necessary to set out the relevant provisions of the
Forei gn Exchange Regul ati on Act, 1973. The Forei gn Exchange
Regul ation Act, 1973 is an Act, as reflected in the 1long
title. to consolidate and anmend econonmi c devel opment of the
country. The legislation has been brought in to
61
i mpl enent the Governnent policy for conservation of foreign
exchange and for removing the difficulties in inplenmenting
the same. The provisions of ss. 3, 4 and 5 deal wth (i)
classes of officers of Enforcenment; (ii) appointnent and
powers of officers of Enforcement and (iii) entrustnent of
functions of Director or other officer of Enforcenent. These
provi si ons provide as follows:
"3. O asses of officers of Enforcenent--There
shal I be the foll.ow ng cl asses of officers of
Enforcenent, nanely: -
(a) Directors of Enforcenent;
(b) Additional Directors of Enforcenent;
(c) Deputy Directors of Enforcenent;
(d) Assistant Directors of Enforcement; and
(e) Such other class of officers of
Enf or cenent” as may be appointed for the pur-
poses of ‘this Act."
"4, | Appoi ntnent and powers of officers of
Enforcenent.:--(1) The Central Governnment may
appoint.  such persons as it thinks fit to be
of ficers of Enforcenent.
(2) Wthout prejudice to the  provisions of
sub-section (1), the Central Government nay
authorise a Director of = Enforcenment. or an
Addi tional Director of Enforcenment or a Deputy
Director of Enforcenent or-an Assistant Direc-
tor of Enforcenent to appoint officers of
Enf orcenent below the rank of an Assistant
Di rector of Enforcenent.
(3) Subject to such conditions and limtations
as the Central GCovernment may inpose, an
of ficer of Enforcement may exercise the powers
and di scharge the duties conferred or inposed
on himunder this Act."
"5. Entrustment of functions of Director of
other officer of Enforcenent:- The Centra
CGovernment nmay, by order and subject to such
conditions and linmitations as it thinks fit to
i npose, authorise any officer of customs or
any Central Excise Oficer or (any police
officer or any other officer of the Centra
Governnment or a State Government to —exercise
such of the powers and discharge such of the
duties of the Director of Enforcement or any
ot her officer of Enforce-
62
nment under this Act as nmay be specified inthe
or der.
S. 39 deals with the power of the Director of
any other officer of Enforcement to exam ne
persons and provi des:
"39. Power to exam ne persons--The Director of
Enforcenent or any other officer of Enforce-
nent authorised in this behalf by the Centra
Government, by general or special order, rmay,
during the course of any investigation or pro-
ceedi ng under this Act ,--
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(a) require any person to produce or deliver
any docunent relevant to the investigation or
pr oceedi ng;
(b) examine any person acquainted wth the
facts and circunstances of the case."
Sub-s. (1) ors’. 40 reads as foll ows:
"40. Power to summpn persons to give evidence
and produce docunents--(1) Any gazetted offi-
cer of Enforcenent shall have power to summon
any person whose attendance he consi ders
necessary either to give evidence or to pro-
duce a document during the course of any
i nvestigatioon or proceedi ng under this Act."
The main thrust of the argunment of Shri G L. Sanghi
| ear ned counsel appearing for the petitioner revolves around
mainly three aspects: (1) RC Singh was not a Gazetted
O ficer of Enforcenent and therefore statenents recorded by
him had no evidentiary value and thus they could not form
the basis upon which the satisfaction of the detaining
authority could be reached. (2) There was total nonapplica-
tion of mnd by the detaining authority to several factua
m sstatenents as detailed in entries "Ato F in the grounds
of detention which vitiated the inpugned order of detention.
And (3) The failure of the Sponsoring authority to forward
the account books seized during the course of search at the
residential prem ses of Subhash Gadia shows that the detain-
ing authority proceeded to nmake the inpugned order of deten-
tion wthout due application of nmind. According to the
| earned counsel, if there is one principle nmore firmy
settled than any other in this field of jurisprudence relat-
ing to preventive detention, it is that even if one of the
grounds or reasons which led to the subjective satisfaction
of the detaining authority is non-existent or msconceived
63
or irrelevant, the order of detention would be invalid since
it is not possible to predicate as to whether the detaining
authority would have made all order for detention /even in
the absence of non-existent or irrelevant ground. 'H's con-
tention is that the principle enunciated by this Court sone
30 years ago in Shibban Lal Saksena v. The State of Utar
Pradesh & Ors., [1954] SCR 418 and in Dr. Ram Manonar Lohia
v. State of Bihar & Os., [1966] 1 SCR 709 which it reiter-
ated |later m Pushkar Mikherjee & Ors. v. The State of West
Bengal , [1969] 2 SCR 635 still holds good despite the change
in the | aw brought about by the introduction of s. 5A of the
Act that though one or nore of the grounds of detention were
found to be vague, non-existent, not rel evant, not connect-
ed, irrational or invalid for any other reason | whatsoever,
the detention could be sustained on the remmining grounds.
He seeks to draw sustenance fromthe decision of the Consti-
tution Bench of this Court in Mhd. Shakeel \Wahid Ahned v.
State of Maharashtra & Os., [1983] 2 SCR 614. W are
afraid, the contention cannot prevail. The decision in Mhd.
Shakeel 's case is clearly distinguishable.
In Mohd. Shakeel’'s case, three of the four grounds of deten-
tion on which the appellant was detained were held by the
H gh Court to be bad for one reason or another but it held
that the remaining ground did not suffer fromany defect and
was enough to sustain the order of detention. On appeal
Shri  Jethmal ani, |earned counsel for the detenu, sought to
chall enge the constitutional validity of s. 5A of the Act
and the case was therefore referred to a Constitution Bench
At  the hearing, Shri Jethmal ani confined his subm ssion to
an altogether different point which wultimately prevailed,
nanely, that the remaining ground of detention was also bad
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for the reason that there was failure on the part of the
State Governnent to place before the detaining authority the
opi nion which the Advisory Board had recorded in favour of
anot her detenu Shansi who was al so detained for his involve-
ment in the same transaction on an identical ground based on
simlar’and identical facts. It was held that although the
opi nion of the Advisory Board that there was no sufficient
cause for Shansi’s detention nmay not have been binding on
the detaining authority which ordered the detention of the
det enu, but the opinion of the Advisory Board in Shansi case
was an inmportant consideration which should and ought to
have been taken into account by the detaining authority
before passing the order of detention in that case. It was
observed that the Court could not exclude a reasonable
probability that since the Advisory Board had not sustained
Shansi’s detention on a ground which was common to him and
the detenu, the detaining authority would have. if at all
passed the order of detention against the detenu
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on the ‘three remaining grounds which had been held to be
bad. The decision is Shanmsi’'s case turned on its own facts
and certainly is not an authority for the proposition con-
tended for. So also in Ashadevi v.K Shiveraj, Addl. Chief
Secretary to the Governnent of Gujarat & Anr., [1979] 2 SCR
2 15 on which reliance was placed there was failure on the
part of the State CGovernnment to apprise the detaining au-
thority of the fact that the detenu’ s request to have the
presence of and ‘consultation with his counsel had been
refused, and that the confessional statenment upon which the
detaining authority had relied, had been retracted while he
was in judicial custody, rendered the inpugned order of
detention invalid and illegal because there  was conplete
non-application of mnd by the detaining authority to the
nost material and vital facts. The other decision in Kurjib-
hai , Dhanji bhai Patel v. State of Gujarat & Os., [1985] 1
Scale 964 is also distinguishable. 1n that case, there was
failure on the part of the sponsoring authority in not
furnishing the relevant naterial to the detaining authority,
nanmely, the reply of the detenu to the show cause /notice
issued in the adjudication proceedings undertaken by the
Custonms authorities which was held to be the nost™ rel evant
material which ought to have been placed before it. It ~was
held that the question was not whether the material ~ which
was withheld fromthe detaining authority forned part of any
separate or independent proceedings like <the adjudication
proceedi ngs as held by the H gh Court, but the real question
was whet her the nmaterial was rel evant and would have influ-
enced the mnd of the detaining authority. Inthe counter-
affidavit filed by the Under Secretary to the Governnent of
India, Mnistry of Finance it had been averred that the
representation of the detenu along with his reply- to the
show cause had been considered by the Advisory Board and
after considering all the facts it was of the opinion  that
there was sufficient cause for detention. It was held that
such ex post facto consideration of the detenu's reply to
the show cause could not fill up the |acuna of non-consider-
ation thereof by the detaining authority before passing the
order of detention. Both these decisions proceed on the
wel |l -settled principle that if material and vital facts
which would influence the mnd of the detaining authority
one way or the other on the question whether or not to make
the detention order are not placed, it would vitiate its
subj ective satisfaction rendering the detention order ille-
gal. We fail to see the relevance of these decisions to the
present case.
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Bef ore touching upon the nerits, we wish to nake a few
observations. It 1is not suggested at the bar that the

grounds for detention do not set out the facts with suffi-
cient degree of particularity or that they do not furnish
sufficient nexus for form ng the subjective satisfaction
65
of the detaining authority. ]he inpugned order of detention
was therefore not chall enged on the ground that the grounds
furni shed were not adequate or sufficient for the satisfac-
tion of the detaining authority or for the making of an
ef fective representation. Sufficiency of grounds is not for
the Court but for the detaining authority for the formation
of his subjective satisfaction that the detention of a
person under s. 3(1) of the Act is necessary with a view to
preventing himfromacting in any manner prejudicial to the
augnentation of foreign exchange. In Mangal bhai Mtiram
Patel v. State of Maharashtra & Ors., [1980] 4 SCC 470, it
was observed at p. 477 of the Report:
"The ~Conservation of Foreign Exchange and
prevention of Smuggling Activities Act, 1974
i's enacted to serve a laudable object. It is a
neasure to prevent smuggling of goods into or
out of India and to check diversion of foreign
exchange by immobilising the persons engaged
in snuggling, foreign exchange racketeering
and related activities by preventive detention
of such persons. Violations of foreign ex-
change ' regul ations and- smuggling activities
are having an increasingly deleterious effect
on the national economy and thereby a serious
adverse effect on the security of the State.
Such econom c of fences disrupt~ the economc
life of the community as a whole. It is neces-
sary to protect the basic economc order of
the nation. Nevertheless, the Act is a |aw
relating to preventive detention. That being
so, the power of detention exercisable under
sub-s. (1) of s. 3 of the Act is subject to
the limtations inposed by the Constitution
As observed by this Court in Narendra ~ Pursho-
tam Unrao v. B.B. @ijral, [1979] 2 SCR 3 15
when the liberty of the subject is involved,
whether it is under the Preventive Detention
Act or the Maintenance of Internal ~Security
Act or the Conservation of [Foreign Exchange
and prevention of Smuggling Activities Act or
any other | aw providing for preventive deten-
tion,"
"it is the bounden duty of the court to satis-
fy itself that all the safeguards provided by
the |aw have been scrupul ously observed and
that the subject is deprived of his persona
liberty otherwise than in accordance wth
[ aw. "
Nevert hel ess, as observed by the Court in Mangal bhai Motiram
Patel ' s case:
66
"The comunity has a vital interest in the
proper enforcenent of its laws, particularly
in an area such as conservation of foreign
exchange and prevention of smuggling activi-
ties in dealing effectively wth per sons
engaged i n such snuggling and foreign exchange
rackt eering by ordering their preventive
detention and at the same tine, assuring that
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the lawis not used arbitrarily to suppress

the citizen of his right tolife and liberty."
The CGovernnent must therefore ensure that the constitutional
saf equards of Art. 22(5) read with sub-s. (1) of s. 3 of the
Act are fully complied with. In the instant case, however,
there was no infraction of the constitutional safeguards
contained in Art. 22(5). W are satisfied that there was no
failure on the part of the Government to discharge its
obligation wunder Art. 22(5). The relevant records of the
Enforcenent Directorate have been placed before us. They
clearly show that there was sufficient material for the
formation of the subjective satisfaction of the detaining
authority under sub-s. (1) of s. 3 of the Act. They also
show that the detenu was afforded a reasonable opportunity
for making an effective representation against his deten-
tion.

It has | ong been established that the subjective satis-
faction of the detaining authority as regards the factua
exi stence/ of the condition on which the order of detention
can be nmade i.e. the grounds of detention constitutes the
foundation for the exercise of the power of detention and
the Court cannot be invitedto consider the propriety or
sufficiency of the grounds on which the satisfaction of the
detaining authority is based. Nor can the Court, on a review
of the grounds substitute its own opinion for that of the
authority. But this does not inply that  the subjective
satisfaction of the detaining authority is- wholly inmune
fromthe power of judicial review A1t inferentially follows
that the subjective satisfactionbeing a condition precedent
for the exercise of the power conferred on the executive,
the Court can al ways exam ne whet her the requisite satisfac-
tion was arrived at by the authority; if it~ is 'not, the
condition precedent to the exercise of the power would not
be fulfilled and the exercise of the power would be bad. The
sinmplest case is where the authority has not applied its
mnd at all; in such a case, the authority could not possi-
bly be satisfied as regards the fact in respect of which it
is required to be satisfied. See: Khudi Ram Das v. State of
West Bengal & Ors., [1975] 2 SCR 832, follow ng the case of
Emperor v. Shibnath Banerjee & Ors., AR (1943) FC 75.
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The substantive contention of |earned counsel for the
petitioner has therefore been that there was non-application
of mnd on the part of the detaining authority to the
grounds of detention and that there was violation of the

constitutional safeguards contained in Art. 22(5). In es-
sence, three questions arise, nanely: (1) Wwether the im
pugned order of detention was based on no material inasmuch

as R C. Singh was not a gazetted officer of Enforcenent’ and
therefore the statenents recorded by himhad no evidentiary
value and thus could not formthe basis wupon which his
subj ective satisfaction could be reached; and if not, wheth-
er the statements recorded by himcould be treated to be
statenments relatable to s. 39(b) of the FERA and coul d stil

formthe basis for such satisfaction. (2) Wether there was
non-application of mind on the part of the detaining author-
ity and therefore the inpugned order of detention was bad as
there were factual mis-statenents detailed initems Ato F
of the grounds of the grounds of detention. And (3) Whether
there was infraction of the constitutional safeguards con-
tained in Art. 22(5) due to the failure on the part of the
Central Governnent to consider the representation filed by
the detenu under s. 8(b) read with s. 11 of the Act, alleged
to have been presented through one Ashok Jain and received
at the President’s Secretariat on April 15, 1986 and there-
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fore the continued detention of the petitioner was rendered
invalid and wunconstitutional. W wish to deal wth these
contentions in seriatimin the order in which they have been
advanced.

On the first of these questions, we have no hesitation
in repelling the contention that there was no material on
which the detaining authority could have based the subjec-
tive satisfaction under sub-s. (1) of s. 3 of the Act. The
argument of the |l earned counsel stems from the hypothesis
that R C. Singh was not a gazetted officer of Enforcenent
within the neaning of s. 40 of the FERA when he issued
sumons and recorded the statements and that even assum ng
that the statements recorded by R C. Singh could be treated
to be statenents failing under s. 39(b) of the Act, it is
not possible to say whether the detaining authority would
have based his satisfacti on upon such material. The |earned
counsel pl aces enphasi s on the word 'gazetted in s. 40(1)
and contends that R-C. Singh for the first time became a
gazetted officer of Enforcenent on January 13, 1986 when his
appoi ntnent- as such was notified. According to him the
det ai ni ng-authority has relied upon the statenments purport-
ing to be under s. 40(1) though in reality they were not so.
According to the |learned counsel, there is a sanctity at-
tached to statenents recorded under s. 40(1) of the FERA
That is so, because every person sumobned by a gazetted
of ficer of Enforcenment to nmake a statenent under sub-s. (1)
of s. 40 is under a conpulsion to state the

68

truth on the pain of facing prosecution under  sub-s. (3)
thereof. Further, sub-s. (4) provides that every such inves-
tigation or proceeding as aforesaid, shall be deened to be
judicial proceeding within the neaning of ss. 193 and 224 of
the I ndian Penal Code, 1860. Such being the legal position

the | earned counsel contends that while a statenment recorded
by a gazetted Enforcement Oificer under s. 40( 1 ) can
furnish sufficient and adequate material on the basis of
which the detaining authority can formhis opinion, it may
not be so with regard to statenents recorded by an officer
of Enforcenment authorised in that behalf under s. 39(b) of
t he FERA.

On the other hand, |earned counsel for the respondents
contends that there is no basis for the assertion that there
was no material on which the detaining authority could have
fornmed the subjective satisfaction under sub-s. (1) of s.” 3
of the Act or that there was any factual ms-statement in
the grounds which showed that there was non-application of
mnd on his part. W may briefly sunmari se his subnission.
Factually, the statenments were there and the detaining
authority was entitled to act upon the statenents.’  The
guestion whether the statenents could be acted upon or not
is not for the Court. A person sumobned to nmake a “statenent
under s. 40(1) has the right to object to the power and
authority of the officer issuing the sumons. It mnust there-
fore logically follow that when the persons summoned  |ike
Subhash Gadi a and Mohanl al Jatia were exam ned by R C. Singh
it was not open to others to raise objection that R C. Singh
was conpetent to record the statenents under s. 40(1). The
statenments nmade by themwere not hit by s. 25 of the Evi-
dence Act, 1872 and coul d be used agai nst the detenu. There
is no substance in the contention that R C. Singh was not a
gazetted officer of Enforcenent. The word ’'gazetted  does
not inply that the appointnent of such officer should be
published in the official Gazette. Al that is required by
s. 40(1) of the FERA that such officer recording the state-
ment rmust be hol ding a gazetted post of an officer of En-
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forcenment, in contradistinction to that of an Assistant
Oficer of Enforcenent which is a nongazetted post. It

cannot be disputed that R C. Singh had been appointed as
Enforcenent O ficer on an ad hoc basis on Novenber 24, 1982
and he continued to function as such at the time when he
recorded the statenent under s. 40(1). The subsequent noti -
fication issued by the Enforcenment Directorate on January
13, 1986 was for his appointnent on a regular basis. Wat is
of significance, it is said. is that at the tinme when R C
Singh recorded the statenents he was holding the gazetted
post of an Enforcenent O ficer and discharging
69

the functions attached to the post. There is, in our opin-
ion, consideration force in these subm ssions.

In any event, the |l earned counsel further contends that
R C. Singh was clothed with the insignia of office and he
was purporting to exercise the functions and duties of a
gazetted officer of Enforcenent under s. 40(1) of the FERA
and therefore the de facto doctrine was attracted. He relies
upon the decision of this Court in Gokaraju Rangaraju v.
State of Andhra Pradesh, [1981] 3 SCR 474 enunci ating the de
facto doctrine, born -of necessity and public policy to
prevent needl ess confusion and endl ess mschief. In other
wor ds, he contends that where an officer acts under the |aw,
it matters not how'the appoi ntrent of the incunbent is made
so far as the validity of his acts are concerned.

W are inclined to the viewthat in this jurisdiction
there is a presunption of regularityin the acts of offi-
cials and that the evidential burden is upon himwho asserts
to the contrary. The contentionthat R C. Singh was not a
gazetted officer of Enforcement within the neaning of s.
40(1) of the FERA appears to be wholly m sconceived  besides
being an afterthought. The validity of appointment of R C
Singh to be an officer of Enforcenent under this Act cannot
be questioned. The Directorate of Enforcement have along
with the counter-affidavit placed on record Establishnent
Order No. 87/82 dated Novenmber 24, 1982 which shows that
R C. Singh along with 25 others was appointed by the Direc-
tor to be an officer of Enforcement on an ad-hoc  basis
agai nst 30 per cent deputation quota. The subsequent” Estab-
[ishment Order No. 84/86 dated January 13, 1986 relied upon
by the petitioner shows that R C. Singh along with 29 others
was appointed as an officer of Enforcenent on an officiating
basis. It is not suggested that these officers were not
aut hori sed by the Central CGovernment to di scharge the func-
tions and duties of an officer of Enforcenment. Under the
schene of the Foreign Exchange Regul ation Act, the Director-
ate of Enforcement is primarily charged with the duty of
adm nistering the Act. S. 3 defines different classes of
officers of Enforcenent. The expression 'officers of En-
forcenent’ as defined ins. 3 enbraces within itself not
only (a) a Director (b) Additional Director (c)  Deputy
Director and (d) Assistant Director of Enforcenent but  al so
(e) such other class of officers of Enforcenent as nmay  be
appoi nted for the purpose of the Act. CGbviously, R C  Singh
who was Assistant Enforcenent O ficer having been appointed
as an officer of Enforcement on an ad-hoc basis in 1982 fel
within the category ’'such other class of officers’ covered
by s. 3(e). Sub-S.(1) of s. 4 provides that the
70

Central Governnent nay appoint such persons, as it thinks
fit, to be officers of Enforcenent. Sub-s. (2) thereof
provi des for del egation of such power of appointnent by the
Central Governnent to a Director of Enforcenent or an Addi-
tional Director of Enforcenent etc. to appoint officers of
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Enforcenment below the rank of an Assistant Director of
Enforcenent. Sub-s. (3) of s. 4 of the FERA provides that
subject to such conditions and |limtations as the Centra
Governnment may inpose, an officer of Enforcenment nmay exer-
cise the powers and discharge the duties conferred or im
posed on him under the Act. Undoubtedly R C. Singh was
di scharging his duties and functions as a gazetted officer
of Enforcement under s. 40(1) of the FERA when he recorded
the statements in question. In our opinion, the expression
"gazetted officer of Enforcenent’ appearing in s. 40(1) rnust
take its colour fromthe context in which it appears-and it
means any person appointed to be an officer of Enforcenent
under s. 4 holding a gazetted post. There is no denying the
fact that R C. Singh answered that description. The conten-
tion that there was no material on the basis of which the
detaining authority coul d have based his subjective satis-
faction on the ground that R.C. Singh was not a gazetted
of ficer of Enforcenment within the neaning of s. 40(1) of the
FERA cannot prevai l
Even if-the contention that R C. Singh was not a gazet-
ted officer of Enforcement w thin the meaning of s. 40(1) of
the FERA were to prevail, it would be of little consequence.
In this case during the investigation statements were re-
corded by B .T. Gurnsawhney, Assistant Director of Enforce-
ment and R C Singh. There is no dispute regarding the
conpetence of B.T. Gurusawhney to record statenments under
s. 40(1) of the FERA and the only question is as to whether
the statenments recorded by R C. Singh under s. 40(1) could
be acted wupon. If evidence is relevant the Court is not
concerned with the ~nethod by which it was obtained. In
Bari ndra Kumar Ghose & Ors. v. Enperor, I'LR (1910) 37 Cal
467 Sir Lawence Jenkins repelling the contention that the
Court nust exclude rel evant evidence on the ground that it
was obtained by illegal search or seizure, said at p. 500 of
the Report: "M . Das has attacked the searches and has urged
that, even if there was jurisdiction to direct the issue of
search warrants, as | hold there was, still the provisions
of the Crimnal Procedure Code have been conpletely disre-
garded. On the assunption he has contended that the evidence
di scovered by the searches is not admissible, but to this
view | cannot accede. For wthout in any way countenancing
di sregard of the provisions prescribed by the Code, | -hold
that what woul d ot herwi se be rel evant does not beconmeirrel-
evant because it was di scovered
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in the course of a search in which those provisions were
di sregarded". The question arose before the Judicial Commt-
tee of the Privy Council in the well-known case of Kurunma v.
Reginam [1955] 1 Al ER 236. In dealing with the question
Lord GCoddard, CJ. delivering the judgnent of the /Privy
Counci | sai d:
"The test to be applied. both in civil ‘and in
crimnal cases, in considering whether  evi-
dence is admissible, is whether it is relevant
to the matters inissue. If it is, it s
admi ssible and the Court is not concerned with
how it was obtained."
The |l earned CJ. further observed:

“In their Lordships’ opinion, when
it is a question of the admi ssion of evidence
strictly it is not whether the nethod by which
it was obtained is tortuous but excusable, but
whet her what has been obtained is relevant to
the issue being tried."

Agai n, the House of Lords in RV. Sang, [1979] 2 Al ER 1222
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reiterated the same principle that if evidence was adm ssi-
ble it mtters not, howit was obtained. Lord Diplock after
consi dering various decisions on the point observed that
however rmuch the judge may dislike the way in which a par-
ticular piece of evidence was obtained before proceedings
were conmmenced, if it is adm ssible evidence probative of
the accused’s guilt 'it is no part of his judicial function
to exclude it for this reason’ and added:
"He has no discretionto refuse to adnit
rel evant adm ssible evidence on the ground
that it was obtained by inproper or unfair
means. The court is not concerned with how it
was obt ai ned
There is a long line of authority to support the opinion
that the Court is not-concerned with how evidence is ob-
tained. The rule is however subject to an exception. The
Judge has a discretion to exclude evidence procured. after
the comencenent of the alleged offence, which although
technically adm ssible appears'to the Judge to be wunfair
The classical exanple of such a case is where the prejudi-
cial effect of such evidence would be out of proportion to
its evidential value. Conming nearer home. this Court in
Magraj Patodia v.R K- Birla & O's., [1971] 2 SCR 118 held
that the fact that a document which was procured by inproper
or even illegal neans could not bar its admissibility
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provided its rel evance and genui neness were proved. In R M
Mal kani v. State of Mharashtra, [1973] 2 SCR 417 the Court
applying this principle allowed the tape-recorded conversa-
tion to be used as evidence in proof of a crimnal charge.
In Pooran Mal etc. v. Director of Inspection (lnvestigation)
of I nconme-Tax Mayur Bhavan, New Delhi & Ors., [1974] 2 SCR
704 the Court held that the income-tax authorities can use
as evidence any information gathered fromthe search and
sei zure of documents and accounts and articles seized.  This
being the substantive law, it follows that the detaining
authority was entitled to rely upon the statenments /'recorded
by R C. Singh under s. 40(1) of the FERA. Even if R C. / Singh
was not conpetent to record such statenents under s.  40(1)
of the FERA, the statements were clearly relatable to s.
39(b) of the Act. It cannot therefore be said that there was
no material on which the detaining authority could -have
based his subjective satisfaction under sub-s. (1) of s. 3
of the Act.

We are unable to accept the subm ssion of the |earned
counsel for another reason. Were an office exists under the
law, it matters not how the appoi ntrment of the incunmbent is
made, so far as validity of its acts are concerned. It is
enough that he is clothed with the insignia of the office,
and exercises its powers and functions. The official acts of
such persons are recognised as valid under the “de facto
doctrine, born of necessity and public policy to prevent
needl ess confusion and endl ess m schief. In Gokaraju ' Ranga-
raju’ s case, supra, Chinnappa Reddy, J. explained that this
doctrine was engrafted as a matter of policy and necessity
to protect the interest of the public. He quoted the foll ow
i ng passage fromthe judgrment of Sir Ashutosh Mikerjee J. in
Pulin Behari v. King Enperor, [1912] 15 Cal. LJ 5 17 at p
574

"The substance of the matter is that the de
facto doctrine was introduced into the law as
a matter of policy and necessity, to protect
the interest of the public and the individua
where these interests were involved in the
of ficial acts of persons exercising the duties
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of an office without being lawful officers.
The doctrine in fact is necessary to naintain
the supremacy of the |aw and to preserve peace
and order in the conmunity at large."
The |learned Judge also relied upon the follow ng passage
from the judgment of P. Govindan Nair, J. in P.S. Menon v.
State of Kerala & Os., AIR (1970) Kerala 165 at p. 170;
"This doctrine was engrafted as a matter of
policy and
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necessity to protect the interest of the
public and individual involved in the officia
acts of persons exercising the duty of an
officer wthout actually being one in strict
poi nt of law. But although these officers are
not officers-de jure they are by virtue of the
particul ar~ circunmstances, officers, infact,
whose acts, public policy requires should be
considered valid."

The  ‘next substantive contention of |earned counsel for
the petitioneris that the so-called factual mnis-statenents
whi ch occur in paragraph 44 of the grounds of detention show
that there was nonapplication of mnd on the part of the
detaining authority and he relies on the observations made
in Khudiram Das’ case that the subjective satisfaction of
the detaining authority is not wholly i mune fromthe judi-
cial review and the Court can al ways exami ne whether the
requisite satisfaction was arrived at by the authority; if
it is not, the condition precedent to the exercise of the
power would be bad. Accordingto the rule laid down in
Khudi ram Das’ case which proceeds on well settled princi-
ples, the sinplest case is whether the authority has not
applied its mnd and that is sufficient tovitiate the order
of detention. It is submitted that this was a case of mis-
taken identity and there was no material before the detain-
ing authority to show that the initials "M in the  various
entries in the accounts of Messrs G eenland Corporation
Japan and the relative telex nmessages related to the detenu
Mohanl al Jatia and not to the other M. neaning M- Kedia, the
brother-in-law of Subhash Gadia. We are afraid, we cannot
accept this line of argunent. There is no warrant- for the
submi ssion that the initials M.’ refer to M Kedia and  not
the detenu Mhanlal Jatia or that a wong person has been
pl aced under detention. There is no dispute whatever that
the initials "M’ refer to the detenu Mhanlal Jatia.~ Wen
confronted during the interrogation with the initials 'M
in the books of Messrs Greenland Corporation and the telex
nessages, the detenu admtted that the initials 'M' or
"MLJi’ in the various entries as well as the telex nessages
stand for hinself i.e. Mbhanlal Jatia.

As to the co-called factual mis-statenents, the
argunent proceeds on the wongful assunption that the
facts stated in paragraph 44 of the grounds of detention are
the "grounds’ when they are in reality nothing but °’facts’.
The High Court has rightly observed that the facts stated in
par agraph 44 of the grounds cannot be read in isolation and
the grounds of detention have to be read as a whole with the
accompanyi ng docunents and material. As is quite apparent,
the ground of deten-
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tion was only one viz. that the detenu was engaged in activ-
ities prejudicial to the augnmentation of foreign exchange
and therefore it became necessary in the public interest to
pl ace hi munder detention. Sufficiency of grounds is not for
the Court but for the detaining authority for the perform
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ance of his subjective satisfaction that the detention of
the detenu Mhanlal Jatia under s. 3(1) of the Act was
necessary. It was a matter of legal inference to be drawn
fromseveral facts which appear in the grounds and the facts
are not merely in paragraph 44 but also in other paragraphs.
It wll be seen that paragraph 44 nmerely recites that when
the detenu was confronted with the docunments recovered from
a search of Subhash Gadia' s residential prem ses and el se-
where, he denied the various transactions entered into
between him and Messrs Geenland Corporation, Japan and
others abroad. It then goes on to state that the documents
clearly revealed that he had been engaged in various unau-
thorised transactions in wviolation of the provisions of the
For ei gn Exchange Regul ation Act.

According to the learned counsel, the mstakes which
crept in the proposal nade by the initiating authority for
the detention of the detenu recur in paragraph 44 of the
grounds” and it shows the casualness with which the grounds
of detention were drawn which indicate nonapplication of
m nd. Al'though the argunment at first blush appears to be
attractive, but on deeper consideration does not stand to
scrutiny. W wish to enunerate the so-called factual ms-
statements listed as Items Ato F in paragraph 44 of the
grounds and deal with themin seriatim ltemA at p. 338 of
the seized bunch SG 67s the trial balance-sheet of Messrs
Greenl and Corporation, Japan. On that page, there are var-
ious entries of M., GN, RN and RG Jatia. It is nentioned by
the detaining authority in paragraph 44 underneath Item A
that Gadia 'adnmits’ that they are Jatia’ s account. During
interrogati on Subhash Gadia stated that bunch of = documents
SG 6 relates to Messrs Greenland Corporation, Japan and that

these entries 'may be related to the Jatia famly'. The
detaining authority was not wong in treating the words 'may
be’ in the context in which they appear as being an ‘adm s-

sion of fact made by the detenu. The detaining authority was
entitled to make use of the decoding forrmula revealed by
Subhash Gadia to connect the detenu Mhanlal Jatia with the
initials 'M' appearing in various transactions, nore so
because the relative tel ex nessages sent by Messrs G eenl and
Corporation were seized fromthe office premises of" Messrs
J.M Trading Corporation, J.M Textile Pvt. Ltd.,  Rangopa
Textile Pvt. Ltd., Ram Gopal & Sons, Ram Gopal Synthetics
Pvt. Ltd., Kanmal Trading Corporation. Kal pana Tradi ng Cor po-
ratoin, Sudhir Trading Corporation, all situate at 701,
Tul si ani cham
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bers, 212, Nariman Point, Bonbay and the detenu adnmittedly
is closely connected with these concerns being Director or
sharehol der or a partner. The said docunents disclose /that
the detenu Mhanlal Jatia with the initials "M _~and his
brothers G\, SN and RN, nanely. Ganesh Narayan Jatia, Satya
Narayan Jatia and Ram Niranjan Jatia are maintaining secret
accounts with Messrs Greenl and Corporation, Japan. They al so
clearly indicate that the detenu and his brothers were found
to be engaged in transferring funds fromor to India in _an
unaut hori sed nanner on a very |large scale. Subhash Gadia in
his statenent revealed that pp. 316, 317 and 318 of the
sei zed document SG 6 are witten in his handwiting and the
account is in Yen. He further revealed that the said ac-
counts relate to Satya Narayan Jatia, Ganesh Narayan Jatia
and Mohanlal Jatia. The detenu was furnished a copy of the
statenent nade by Subhash Gadi a. As herei nbefore adunbrat ed,
the detenu when confronted denied to have entered into the
transaction. However. when confronted wth the various
entries appearing in the seized docunent SG 6 the detenu
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admitted that the initials "M.’ or "M.Ji’ relate to him
both in the accounts as well as in the tel ex nessages. The
various entries show transactions involving foreign exchange
to the tune of several crores of rupees. For instance, at p.
318 of SG 6appear the details of FDR account standing in
the nanme of Satya Narayan, Ganesh Narayna and Mbhanl al Jatia
to be divided equally and the sumtotal of the ambunt shown
is 1,09,37,471.16 Yen. The said figure also finds place at
p. 278 of the file SG 6 which gives details howthe figure
1,09,37,471.16 has been arrived at. In the telex nmessage
appearing at pp. 35 and 36 in the bunch of seized docunent
SG 6 arc given the details of the FDR account with instruc-
tions to work out the average rate of interest between the
three brothers Satya Narayan, Ganesh Naryana and Mbhanla

payabl e on the FDR for 1,09, 37,471.16 Yen. Simlarly, Laxm

Ji  account with Messrs Greenl and Corporation, Japan is a
capi tal account of “Satya Narayan, Ganesh Narayan and Mbhan-
lal showing a capital investrment of 48, 62,96,325 Yen. W
need not go into further details. The entries show the
nmagni t ude of the operation in foreign exchange carried on by
t he det enu.

We do not see any nmistake of fact in ItemB which re-
l|ates to purchase of ‘a TV 27" and a VCR There is an entry
at p. 338 of SG 6 showing that the detenu’ s account was
debited with these itens although the detenu in his state-
nent asserted that they were gifted by his brother. That
takes us to the effect of the mistake occurring in ItemC at
p. 215 of the seized docunments that there is an entry show ng
that the detenu had a fixed deposit of US $ 2 [|akhs. The
entry reads: "M 2
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lakhs A/S 11.75 dated 2.6.83". Even assuming that it was a
m stake to have introduced the words "also including 20
| akhs $ (dollars)" in paragraph 44 of the grounds that woul d
not by itself without nore, vitiate the inpugned order of
detention or necessarily show nonapplication of mnd. Even
so, the detaining authority was entitled to act wupon the
entry. relating to US $ 2 |akhs for the formation of his
subj ective satisfaction. Significance of these entries shows
that the detenu was naintaining the secret account and had
| arge suns of noney in fixed deposits abroad. The  detai ning
authority has charged the detenu with keeping US $ 2 Ilakhs
in fixed deposit in Kamal Account which is the capita
account of the detenu and his brothers Messrs G eenland
Corporation, Japan. The words "also including 20 |akhs $
(dollars)" are no doubt not there in the books of —accounts
but they crept in the proposal and have been reproduced in
paragraph 44 of the grounds. It is sonewhat strange . that
these words shoul d be introduced when they were not there in
the books of accounts but the fact remains that there'is a
typographi cal error. The High Court rightly observes that a
si ngl e typographi cal m stake about making a reference to US
$ 20 | akhs woul d not necessarily show the non-application of
mnd when the entry of US $ 2 |akhs (dollars) is reflected
in various places in the account such as M. Ji Khata P. 175
and Kamal Account P. 226, copies of which were furnished to
the detenu. Even assumi ng that the words "al so including 20
| akhs $ (dollars)" were introduced in paragraph 44 of the
grounds that would not be a factor vitiating the inpugned
order of detention. The detaining authority was still enti-
tled to act upon the entry relating to fixed deposit of US $
2 lakhs (dollars) for the formation of his subjective satis-
faction.

As regards Itens D and E, the contention of the peti-
tioner is that reference to American Dollar account as on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 29

January 31, 1984 as per p. 335 of SG 6 and Japanese Yen
account: Final position at Bonbay of 141147.27 set out at p.
318 thereof was totally unintelligible and was unconnected
with the detenu nor had any rel evance The respondents have
controverted this in the counter-affidavit filed by MI,.
Wadhawan, Additional Secretary to the Governnent of |India,
Mnistry of Finance. It is asserted that the aforesaid
abstracts clearly indicate that the detenu Mhanlal Jatia
and his brothers were found to be engaged in transferring
funds fromor to India in an unauthorised manner on a very
| arge scale. According to the statement of Subhash Gadia the
American Dollar account is as per p. 335 of SG 6, the de-
tails whereof are givenat p. 3 18 and the said amount is
credited in the name of SN.. GN and M. to be divided equally.
The sum total of the anbunt shown to be divided was
10937,471. 16 Yen. This figure also appears at p. 278
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of file SG 6 giving details as to how this figure
10937,471.16 Yen _has been worked out. At p. 318 of SG 6
under the heading Laxm Ji account. the sumtotal in Japa-
nese Yen shownis 48,62,96,325 to be equally divided anongst
SN, GN and M.. According to the statenment of Subhash Gadia,
the Laxm Ji account was a capital account of SN, GN and M
with Messrs Geenland Corporation, Japan. The ampunt of
141147. 27 apparently shown in ItemE represents the detenu’s
share. However, the detenu expressed his inability to ex-
plain the said two accounts--Anerican Dollar account and
Laxmi Ji account ‘and the tel ex nessages. It appears that
i mports of yarn in I'ndia from Messrs Greenl and Corporation,
Japan were effected through Messrs J.M Tradi ng Conpany of
which the detenu is a partner and there was either over-
pricing of the goods in the invoices or sonme portion of
conmi ssion was secretly kept with Messrs Greenl and ' Cor pora-
tion and was being utilised for differential treatment. It
can hardly be asserted in view of the facts revealed in the
counter-affidavit of the Additional Secretary, Mnistry of
Finance that the detenu was transferring funds either from
or to India in a clandastine nmanner on a very |arge scale.

The remaining ItemF at p. 315 of the bunch of documents
marked SG 6 is a coded account maintained by the detenu
under the nane Kanmal Account representing the capital in-
vestment of SN, GN and ML with Messrs G eenland Corporation
It relates to the entry "US $ 78,000 converted into
Rs. 9, 16,500 conm ssion of". At every place in the bunch of
sei zed docunent SG 6 such as on the reverse of p. 215 “there
is an entry to the effect that US $ 78,000 were converted
into Indian rupees @Rs. 11.75 equivalent to 9, 16,500 and
that the said anbunt was capitalised on 19.7. 1983 in._the
nane of GN. Paragraph 33 of the grounds involves the /com
plicity of the detenu by naking reference to a secret ac-
count naintained by SN, GN and M. to the effect: was found
that all of you are engaged in transferring funds fromor to
India on a very large scale.” In this coded account, the
nodus operandi adopted at every place is to delete two zeros
fromthe converted Indian currency.

Learned counsel for the petitioner tried to spell out an
argunent that the use of the word 'or’ shows that the ground
was Vvague or indefinite. According to the | earned counsel
it is quite apparent that the detaining authority was not
definite as to the nature of paynent i.e. whether the con-
versi on of foreign exchange into rupees represented paynents
nmade or anmounts received. Nothing really turns on this. The
fact remains that the detneu had been adnittedly keeping a
secret account of foreign currency abroad wi thout the per-
m ssion of the Reserve Bank of India.
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It is quite apparent that the so-called factual ms-
statements are not mis-statenents at all. The H gh Court
rightly held that the alleged nistakes or infirmties point-
ed out were not so material or serious in nature as to
vitiate the inpugned order of detention. As already indicat-
ed, sufficiency of the grounds is for the detaining authori-
ty and not for the Court. It cannot be said on a perusal of
the grounds that there was no material on which the detain-
ing authority coul d have acted.

There still remains the further question whether the
peri od of parole should be treated as part of the detention
period itself. This question has been el aborately consi dered
by this Court in Snt. Poonam Lata v. ML. Wadhawan & Os.,
(J.T. 1987 (2) SC 204) to which one of us (Sen, J.) was a
party and it was held therein "that the period of parole has
to be excluded inreckoning the period of detention under
sub-section (1) of Section 3 of the Act" (Conservation of
Forei gn Exchange and Prevention of Smuggling Activities Act,
1974).

In. addition to the reasons given therein we nay add the
following by way of supplenentary material. Though the
el ement of detention is a conmon factor in cases of preven-
tive detention as well as punitive detention, there is a
vast difference in their objective. Punitive detention
follows a sentence awarded to an of fender for proven charges
in atrial by way of punishnent and has in it the elenments
of retribution, deferrence, correctional factor and institu-
tional treatment in wvarying degrees. On the contrary preven-
tive detention is an extraordinary nmeasure resorted to by
the State on account of conpul sive factors pertaining to
mai nt enance of public order, safety of public Iife and the
wel fare of the econonmy of the country. The need for this
extraordinary neasure i.e. detention wthout trial was
realised by the rounding fathers of the Constitution as an
inevitable necessity for safeguarding the interests of the
public and the country and hence a specific provision has
been nade in clause (3) of Article 22 providing for preven-
tive detention being inposed in appropriate cases notwth-
standing the fundanental right of freedom and liberty gua-
ranteed to the citizens by the Constitution. The entire
schenme of preventive detention is based on the bounden duty
of the State to safeguard the interests of the country and
the welfare of the people fromthe canker of anti-nationa
activities by anti-social elenments affecting the maintenance
of public order or the econonmic welfare of the -country.
Placing the interests of the nation above the ~individua
liberty of the anti-social and dangerous el ements who . con-
stitute a grave nenace to society by their unlawful ~ acts,
the preventive detention | aws have been nade for effectively
keepi ng out of circulation the detenus during a prescribed

period by nmeans of preventive detention. The objective
underlying preventive detention cannot be achieved or  ful-
filled if the detenu is granted parole and brought out  of
detention. Even if any conditions are inposed with a viewto
restrict the novenents of the detenu while on parole, the
observance of those conditions can never |ead to an equation
of the period of parole with the period of detention. One
need not | ook far off to see the reason because the observ-
ance of the conditions of parole, wherever inposed, such as
reporting daily or periodically before a designated authori -
ty, residing in a particular town or city, traveling wthin
prescribed Ilinits alone and not going beyond etc. will not
prevent the detenu fromnmoving and acting as a free agent
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during the rest of the time or wthin the circunscribed
limts of travel and having full scope and opportunity to
neet people of his choice and have dealings with them to
correspond wth one and all and to have easy and effective
conmuni cati on w th whonsoever he likes through telephone,
telex etc. Due to the spectacul ar achievements in nodern
conmuni cati on system a detenu, while on parole, can sit in
a roomin a house or hotel and have contacts with all his
relations, friends and confederates in any part of the
country or even any part of the world and thereby pursue his
unl awful activities if so inclined. It will, therefore, be
futile to contend that the period of parole of a detenu has
all the trappings of actual detention in prison and as such
both the periods should find a natural nerger and they stand
denuded of their distinctive characteristics. Any view to
the contrary would not only be opposed to realities but
woul d defeat the very purpose of preventive detention and
woul d al'so | ead to making a nockery of the preventive deten-
tion laws enacted by the Centre or the States. It will not
be out  ‘of  place to point out here that in spite of the
Crimnal Procedure Code providing for release of the con-
vi cted of fenders on probati on-of good conduct, it expressly
provi des, when it conmes to a question of giving set-off to a
convicted person in the period of sentence, that only the
actual pre-trial detention period should count for set-off
and not the period of bail even if bail had been granted
subject to stringent conditions. In contrast, in so far as
preventive detentions under the Conservation of Foreign
Exchange and Prevention of Smuggling Activities Act, 1974,
are concerned, the Act, specifically lays down that a person
agai nst whom an order of detention has been passed shall not
be rel eased on bail or bail bond or otherw se (vide  Section
12 (6) of the Act) and that any revocation or nodification
of the order of detention can be nade only by the CGovernment
in exercise of its powers under Section 11. Incidentally. it
may be pointed out that by reason of sub-s. (6) of  section
12 of the Act placing an enbargo on the grant of bail to a
detenu there was no
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necessity for the Legislature to nake a provision sinilar to
sub-section (4) of Section 389 of the Code of  Crimna
Procedure, 1973 (corresponding to sub-section (3) of Section
426 of the old Code) for excluding the period of bail  from
the termof detention period. For these reasons the plea for
treating the period of parole as part of the detention
period has to necessarily fail

One | ast point remains. Besides refuting the ~contention
of the petitioner that the detenu had nade a witten repre-
sentation addressed to the President of India on April 15,
1986 and that there has been an infraction of the Constitu-
tional safeguard enmbodied in Article 22(5" of the “Constitu-
tion and Section 11 of the Act due to the failure ‘of the
Central Covernment to consider the said Representation, the
respondents have preferred an application under Section 340
of the Code of Criminal Procedure, 1973 for prosecution  of
the persons responsible for forging the document purporting
to be the alleged Representati on nade by the detenu under
Section 8(4" of the Act and for making certain interpola-
tions in the Dak Register kept at the Rashtrapati Bhavan.
The respondents have placed sufficient material before the
Court to showthat the all eged Representation addressed to
the President of India was neither filed by the detenu nor
was it received at the President’s Secretariat on April, 15,
1986. The respondent have placed on record the correspond-
ence that passed between the Mnistry of Finance, Departnent
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of Revenue and the President’s Secretariat. They have also
produced for our perusal the original Dak Regi ster kept at
the Rashtrapati Bhawan. On a careful scrutiny of the corre-
spondence and the entries in the Dak Register we are nore
than satisfied that no such Representati on was ever made by
the detenu and that the attenpt to assail the order of
detention on the ground of violation of the constitutiona
safeguard enshrined in Article 22(5) and the violation of
Section 11 of the Act by the Central Governnment is a well
pl anned and i ngenuous nove on the part of the detenu. W are
not only deeply shocked by the daring attenpt of the detenu
to fabricate a docunent styled as a representati on addressed
to the President of Indiia but feel much nore perturbed and
even alarmed that there should have been willing hands at
the President’s Secretariat to lend their services to the
all eged agent of the detenu to give a colour of truth and
reality to the nefarious schene:

W may now set out the highlights of the disquieting
features 'noticed by us in the case set up by the detenu
about a representation being delivered at the President’s
Secretariat on 15.4. 1986. Before enunerating the suspicious
features it has to be borne in nind that the
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detenu is not a rustic or an uneducated person or a man of
no nmeans. On the other hand he is a man of great affluence,
having dealings in this country as well as in countries
overseas and, therefore, having the neans to secure the
services of astute and enlightened counsel in the country.
He cannot, therefore, take unbrage for his actions on
grounds such as | ack of know edge or want of funds or igno-
rance of law. Now coming to the details. The representation
said to have been made was not addressed to the Government
of India which is the authority to consider the representa-
tion but to the President. Be that as it may, the represen-
tation signed in Bonbay could have been sent by registered
post/acknow edgenent due to the President’s Secretariat but
instead it is said to have been brought by a nessenger from
Bonbay to New Del hi. The said nmessenger does not present the
representation at the President’s Secretariat but he i's said
to have handed it over to one Ashok Jain and the said Ashok
Jain is said to have delivered the representation at the
President’s Secretariat. As per the affidavit filed by ~Shri
K.C. Singh, Deputy Secretary to the President, President’s
Secretariat, a visitor coming with a petition to the Rash-
trapati Bhavan has first to approach the Reception and  then
he is given a printed pass and sent with an escort ~to the
Central Registry and after he delivers the letter he will be
escorted back to the Reception to return his pass and _then
| eave the building. Ashok Jain in his affidavit has categor-
ically stated that he went to the Rashtrapati Bhavan at
"roughly about 6.00 P.M" and a person at the “Reception
directed a peon to show himthe Central Registry, that no
one enquired himabout his nane or issued himany pass and
that he went to the Central Registry as pointed out by the
peon and delivered a seal ed envel ope and obtained an en-
dorsenment of acknow edgerment on the Xerox copy of the repre-
sentation. In view of the conflicting affidavit, there is
room for inference that either Ashok Jain did not personally
go and deliver the seal ed envel ope at the President’s Secre-
tariat or that he was able to wield influence to such an
extent as to be taken to the Central Registry wthout the
procedural requirenent of every visitor being issued a pass
bei ng observed in his case. It also surpasses our conprehen-
sion how an endorsenent of acknow edgenment coul d have been
made on a Xerox copy of the alleged representati on when the
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original of the representation is said to have been given in
a seal ed envel ope. There are several other intrinsic fea-
tures in the endorsenent itself evoking grave suspicion. The
rubber stanp seal affixed on the Xerox copy does not corre-
spond to the facsimles of the two rubber stanps used in the
President’s Secretariat as described by Shri K C.  Singh,
Deputy Secretary in his affidavit. 'I he endorsenent of
acknow edgenment does not contain the signature or
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initials of the Receiving Oficer. but strangely it contains
a Dak Nunber, "Dy. No. 20 date 15.4.1986". Shri K C  Singh
has set out in his affidavit the procedure to be followed
when letters and open petitions are received at the Presi-
dent’'s Secretariat but the procedure set out therein has not
been followed in this case. Over and above all these things,
a scrutiny of the relevant page in the Dak Register kept in
the President’s Secretariat, which was produced before us in
a sealed cover, contains tell-tale features of a startling
nature revealing a planned attenpt, but very clunsily exe-
cuted, to sonmehow interpolate an entry in the Dak Register
to nmeke it appear that an-envelope containing the alleged
representati on had been presented at the President’s Secre-
tariat. For our present purposes, it is not necessary to
give a graphic account of the manipulations made in the
Register and it wi'll suffice if we refer only to the broad
features. The bottomportion of the page has been torn off,
obviously with a viewto obliterate sone entry nade therein

The entry relating to the alleged representation of the
detenu has been interpol ated between one entry  dated 15.4
and another entry dated 16.4. but in order-to fit in the
serial nunber, the entry relating to the representation has
first been noted as 20(A), then the letter A ‘has been
smudged and the entry dated 16.4 has been made 20(A) instead
of 20. The entry pertaining to the representation is in
di fferent handwiting and i nk. Shri K- C Singh in his affida-
vit has stated that "this officeis enquiring into the
ci rcunst ances under which the entry canme to be inserted in
the Dak Register neant only for unopened |etters ~addressed
to the President by nanme."

Al'l these things not only warrant an inference that the
det enu and his associ ates have gone to depl orable lengths to
create evidence favourable to the detenu but arouse convul -
sive thoughts in our mnds about the efficiency and integri-
ty of the concerned sections of the President’s Secretariat.
W are constrained to give expression to our feelings of
angui sh by nmeans of these observations because at the |eve
of the President’s Secretariat every section of the Secre-
tariat is expected to observe the highest standards of
norality, integrity and efficiency. The ease w th which and
the facile manner in which the detenu’s agent Ashok/ Jain
claims to have entered the President’s Secretariat and
delivered the Dak and obtained an endorsenent of acknow -
edgenent in a copy of the representation and the length to
which the concerned Secretariat staff have gone to give
credence to the version of Ashok Jain not only reveals the
deep fall in standards but also the |ack of security and
vi gi | ance.

We feel fully persuaded to hold that this is a fit case in
whi ch the
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detenu, his wfe (petitioner herein), Ashok Jain and al
other persons responsible for the fabrication of false
evi dence shoul d be prosecuted for the offences comritted by
them Nevertheless we wish to defer the passing of fina
orders on the.application made under Section 340 of the Code




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 29

of Crimnal Procedure, 1973 by the Union of India at this
stage because of the fact the Central Bureau of |[|nvestiga-
tion is said to be engaged in making a thorough investiga-
tion of the matter so that suitable action could be taken
against all the perpetrators of the fraudul ent acts and the
of fences. As such the | aunching of any. prosecution against
the detenu and his set of people at this stage forthwith may
lead to a premature closure of the investigation resulting
in the Central Bureau of Investigation being unable to
unearth the full extent of the conspiracy. Such a situation
should not come to pass because the manipulations of the
detenu and his agents on the one hand and the conni vance of
staff in the President’s Secretariat on the other cannot be
treated as innocuous features’ or nere coincidence and
cannot therefore, be taken lightly or viewed leniently. On
the contrary they are matters which have to be taken serious
note of and dealt with a high degree of vigilance, cate and
concern: Consequently, while making known our opinion of the
matter for action being taken under Section 340 of the Code
of the 'Crimnal Procedure we defer the passing of fina
orders on-the application under Section 340 till the inves-
tigation by the Central Bureau O Investigation is conplet-
ed. The respondents-are permtted to nove the Court for
final orders in accordance with our directions.

Accordingly, the “special |eave petition and the wit
petition are dism ssed with costs.
H L. C Petitions di s-
m ssed.
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