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PETI TI ONER
RAJ KUVAR & ORS. ETC

Vs.

RESPONDENT:
SHAKTI RAJ & ORS. ETC

DATE OF JUDGVENT: 11/ 02/ 1997

BENCH
K. RAMASWAMY, S. SAGH R, AHMAD, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:

Wth
ClVIL APPEAL NOS. 924,925-984 OF 1997
(Arising out of SLP (C) Nos. 4694, 4702-4791 of 1996)
AND
SPECI AL LEAVE PETI.TI ON (C) 8221-8282 & 10357/ 96
ORDER

IN SLP (C) NGs. 8221-82 AND 10357/ 96

M. RC Vernm, |learned counsel seeks permssion to
wi thdraw these petitions. they are accordingly dismssed as
wi t hdr awn.

IN CA NOS. 923-984 /97
(@SLP (C) NOs. 4151, 4694 AND 4702 -4761/96 :

Application for intervention is allowed.

Leave granted. W have heard |learned counsel on both
si des.

These appeal s by special |eave arise fromthe Division
Bench judgnent of the Punjab & Haryana High Court, Made on
Decenber 20, 1995 in CWP No. 6816 of 1995 and batch.

The admitted facts are that the posts of Canal patwaris
inthe Irrigation Departnment of the State of Haryana are
class Il posts in the State Service. Earlier, they were
called Irrigation Booking Cerks and cane to be designated
as Patwaris in 1981. Prior to the formation of the State of
Haryana on Novenber 1, 1966, the recruitnment of ~ Cana
Patwaris was governed by the Punjab Public Wrks Depart nent
(I'rrigation Branch) Patwaris State Service, Cass Ill Rules,
1955 (for Short, '1955 Rules’) issued under proviso to
Articles 309 of the Constitution. Rule 2(i) defines
"Apprentice Patwari" to nean a person who after passing the
patwar exam nation is posted as a reserve against 7% of the
l[imting scale of Patwaris sanctioned for a circle. Rule 4
prescribes couditions for appointnent to the service. Rule 5
postul ates that no person shall be accepted as candidate
Patwari who is less than 18 years or nore than 22 years (how
25 years) of age at the tinme of acceptance (proviso being
not relevent, omtted). Rule 6 envi sages that "No person
shall be appointed to the Service unless he has passed the
Matricul ation or School Leaving Certificate Exam nation of a
recogni sed university or its equivalent, but preference
shal | be gi ven to candi dat es possessi ng hi gher
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qualifications" (Proviso is not relevant, hence onmtted).
Rule * postulates that "All appointment to posts in the
service shall be nmade by the divisional Oficers". rule 10
(a) envisages that "Appointnents to the Service shall be
made by direct appointrment”, Rule 10(b) provides that:

"(b) The Divisional Oficer shal

keep a register of accept ed

candi dates for training purposes.

Not nore than twi ce the nunber of

candidates required to fill the

vacancies for the ensuing year

shall be brought on to the list of

accepted candi dates ‘and trai ned and

sent up for the exami nation. No

candidate shall be accepted for

anr ol ment in the Di vi si ona

Candi date’ s Li'st unl'ess he conplies

with the conditions nentioned in

Rules 4, 5, 6, 7, and 9 of these

Rul es.”

Rul e-12 provides thus:

"12 (a) Al candi dates, ~ who pass

the exam nation, = shall be brought

on to the circle register of passed

candi dates in serial order of

passing the examnation. Wen a

per manent Vacancy occurs in _any

Division of the Circle. The order

of appoi ntnment shall be posted from

the circle register irrespective of

whet her he is serving in-a | eave or

tenmporary vacancy in anot her

Division of the Crcle. The order

of appointment shall be issued by

the Divisional Oficer. The name of

a passed candi date who reaches the

age of 25 years w thout having been

enpl oyed tenporarily as patwari

shall be struck off the [list.
Provi ded that this maxi mum  age
limt shall be rel axed in the case

of nenebers of Schedul ed Castes,
Schedul ed Tri bes and ot her Backward
Cl asses to the extent of such
period as my be prescribed by
Government in this behalf fromtinme
totime, in respect of entry of
such candidates into service under
Government and the nanmes of such
candi dates shall be retained on the
list upto that age, it is the duty
of the Superintending Engineer to
examine the circles register of
passed candi dates early in January

each year, in order to see that
sufficient candi dates are borne on
the register to fill all vacancies

that are likely to occur during the
next tow years, and to ensure, as
far as possi bl e, t hat al

candi dates shall ordinarily obtain
per manent enpl oynment before they
reach the maxi num age prescribed
under this Rule, A selection board
consisting of all the Divisiona
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Oficers of the Crcles shall sit

before June 1st every year to

select the candidates for training

for the years in accordance wth

rule 11.

(b) No person may be brought on to

the circle regi ster of passed

candi dat es unl ess he has passed the

pat war exam nation,"

Rule 14 provides that "the seniority of menbers of the

Service shall be determined in accordance with GCrcle
regi ster of passed candidates in serial order of passing the
patwar exam nati on. [ the position secured in the

exam nation is the sane, in the case of two or nore persons,
their seniority shall be determnmi ned by age, a younger nenber
being junior to an ~older menber. Rule 15 adunbrates as
under :

"(a) Menber of the service shall be

entitled to the pay scales as are

given.in Appendix A provided that

the scales of pay may be altered by

t he gover nirent as and when
necessary. They shal'l also be
entitled to bonus, they earn in
each crop, in_“accordance with

Chapter 12 of the Revenue Manual

(b) Apprentice Pat wari s shal
recei ve Rs. 32/-per mensum each when
not enployed inleave or regular

vacanci es. "
It is to be noted that pursuant to a query raised by
the Chief Engineer (Adm.), Irrigation Wrks, Punjab, by a

letter dated February 5, 1962, the then Punjab Governnent
had clarified that the recruitment to the posts of Cana
Patwaris is to be made through the Subordinate @ Service
Sel ection Board (for Short, SSSB .)

After formation of State of Haryana on January 28,
1970, the Governor, exercising ‘the power under proviso to
Article 309 of the Constitution and in nodification of al
other Rules in this behalf, constituted the SSSB for
recrui tment and appointnent to Cass Il and IV posts. Para
6 of the notification issued in this behalf postulates the
functions of the Board. Cause (a) thereof adunbrates that
for appointnents to Cass - [|Il posts wunder the State
Covernment, except appointnent of officers and enpl oyee of
the Punjab and Haryana Hi gh Court Provided for in Article
229 of the Constitution of India, the Board shall be
consulted. Clause (d) provides that the Board is  also
required to be consulted in the matter of nethods of
recruitnment and the principles to be followed in naking
appointnents to Cass IlIl and class 1V posts, wunder the
State CGovernnent. The proviso thereto gives power to the
State CGovernnent thus:

"Provided that it shall not be

necessary to consult the Board in

respect of such posts and matters

as the State Governnment may, by

notification, specify."

It would, thus, be seen that in the nmatter of
recruitment to Class Ill and Cass IV posts 1970 Rul es have
nodi fied the 1955 Rules by providing for recruitnent by the
Canal Divisional Oficer adunbrated in 1955 Rules. Unless
there is exercise of the power under proviso to Rule 6
excluding, by a notification issued in that behalf, the
recruitment of consulting the Board, the recruitnent to 7%
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posts of the Canal Patwaris in the Irrigation Departnment is
required to be made through SSSB. A bird' s eye exani nation
of the 1955 rules and 1970 notification, both statutory
Rules, reveals that the former, to fit into the frame work
of 1970 notification need suitable anendnments in particul ar

inthe matter of the source and nethod of recruitment,
seniority and all related issues. However, it is the duty of
the Court to give harnonious interpretation to the Rules so
as to nmke them co-exist and work as a continuous whole. It
is unfortunate to notice fromthe record that the Governnent
was adopting its own procedure convenient to them nanely,
in many a occasion, it appointed Patwaris on circle basis
under the 1955 Rules and in sone instances, |like the
sel ection nade in the year 1974, the selection cane to be
made through SSSB. In other words, the selection and the
appoi ntnents to the posts of Canal Patwaris under 1955 Rul es
is not in accordance wth the |aw. However, we need not
declare all the selections and appointments as illegal. It
is not in dispute that for the inpugned selection nade in
the year 1992, The exam nations cane to be conducted between
April 25 -and April 28, 1992 under 1955 Rules. it is also
undi sputed that common examninati ons conducted on different
dates in four centres-was on uniform pattern of exam nations
as Statew de one. The results thereof were declared in 1993.
Subsequent thereto, the Governnent have excluded fromthe
purview of the Board by four notifications, a total of 47
posts of Patwaris. Subsequently, the Governnent has
constituted a selection conmittee for selection of Cana

Patwari s, consisting of Chief ~Engineering, YW Unit as
Chai rman, Chief Engi neer BWS Unit as Menber, General Manager
(0) Irrigation Departnent —as Menber Secretary, Deputy
Col l ector, BWS/C Kaithal as Menber and Executive Engi neer
Canal Hissar as Co-oted nenber. ~They interviewed the
candi dates and cane to select the appellants in these cases.
The unofficial respondents, who  were unsuccessful in the
interview, filed the wit petitions in the H gh Court has
held that the constitution of Selection Commtted and the
sel ection of the appellants is ultra vires the power of the
Covernment. The reason in support thereof is that since 1955
Rules occupy the field for selection, —admnistrative
instruction cannot be issued to constitute Selection and
appoi nt nent  of all the appellants as Canal Patwaris.
Instead, it directed to nmake appointnent in terns of 1955
Rul es, those who appeared in the examinations conducted
between April 25 and April 28, 1992 and renmi ned successfu

and fulfilled other qualifications in that behalf. thus
these appeal s by special |eave.

Shri K. Madhava Reddy, |earned senior counsel and. Shr
Ranjit Kumar, |earned counsel appearing for the appellants,
contend that 1955 Rules have to give place to 1970
notification which envisages selection by the <“SSSB. By
exerci se of power under proviso to para 6 of the 1970
notification , the Governnent excluded the posts fromthe
purview of the SSSB. Consequently, the Governnment came to
appoi nt the Selection Conmmittee for selection of the
candi dates. The Committee has prescribed various guidelines
for selection of the candidates. Even assuning that 1955
Rul es woul d occupy the field, in viewof the fact that the
provi si ons of t he Enpl oynent Exchange (Compul sory
Notification of Vacancies) Act, 1959 having been in force,
Rule 12 of the 1955 Rules had become inoperative. As a
consequence, the mmintenance of «circle - w se register by
the authorities under 1955 Rules becane illegal, the
Conmittee had duly interviewed the successful candidates in
the witten exam nation and selected themon nerit. The
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unofficial respondents having appeared before the Sel ection
it would not be open to themto contend that the sel ection
of the appellants is invalidin law It is also contended
that the appellants have been working since the dates of
their appointnent and, therefore, they cannot be denied of
their appointnent and, therefore, they cannot be denied of
their appointnent duly mad by the Governnment.

Shri Jitender Sharmm, |earned senior counsel appearing
for the wunofficial respondents and Shri Qamarudin, Learned
counsel appearing for sone of them contend that the nethod
of selection adopted by t he Conmitted is wi t hout
jurisdiction. Having excluded the posts fromthe purvi ew of
1970 Rules, the operation of 1955 Rules cane into vogue. As
consequence, the only power the Governnent have is to fall ow
the method prescribed in 1955 Rules and Rule 12 nmde
thereunder. The Covernment, therefore, was devoid of power
to constitute a Conmittee for- selection of the candidates.
Since the statutory Rules are in operation the executive
i nstructions cannot- be issued 'to supplant the statutory
Rul es. Even on merits also, they pointed out that the High
Court has  gone into the select 1ist, nethod of awarding the
marks which would show that even their own procedure
prescribed for awarding the mark itemm se was not adhered
to; instead |unpsum marks conme to be awarded to the
candi dates which nethod is arbitrary. It 1is accordingly
contended that unofficial respondents ~having secured high
marks than the appellants cannot be deprived of their
legitimate expectation to seek appointnent in accordance
with the Rul es.

Having regard to the respective contentions, the
gquestion is: whether the view taken by the Hgh Court in
guashi ng the selection and appoi ntnent of the appellants is
correct in law? It is rather unfortunate that the State
having filed the appeals has chosen to wi thdraw the sanme at
the last mnute and sought perm ssion therefor. W have no
option but to permt themto withdraw as they do not seek to
contest the matter on nerits. Rather we have availed of the
assi stance rendered by the |earned counsel on either side.
Fromthe facts, it is seen that 1955 Rules operate as
regards the qualifications and ot -her condi tions of
eligibility prescribed thereunder. They are statutory rules.
Equal |y, 1970 notification of the extant 1955 Rules.” In
ot her wards, the source of manner and nethod of recruitment
for selection of Canal Patwaris stood nodified by 1970
notification. As a consequence, the direct recruitnent of
Canal Patwaris shal | be made only through SSSB
Unfortunately, the Governnent chose to sel ect candi dates at
their conveni ence, sonetinmes under 1955 Rul es ad sonetines
under 1970 notification, according to their conveni ence. But
inthis case, they have dispensed wth both and instead
constituted a Conmittee for selection of the candidates
havi ng excluded fromthe purview of 1970 notification, that
too after witten exam nations were conducted under . 1955
Rul es. the question, therefore, is: whether the method of
sel ection adopted by the Selection Commttee is correct in
law ? It is seen that the procedures adopted both under 1955
Rules and 1970 notification are not <correct. After 1970
notification cane to be issued, to the extent of the nethod
and manner of selection of Canal Patwaris, 1955 Rul es stood
nodified and the only conpetent authority to select the
candidates is SSSB. The Board is required to advertise the
Vacanci es and select the candidates but that was not done.
On the other hand, after the exam nations were conducted and
results declared under 1955 Rules, the posts were taken out
fromthe purview of the Board. The board did not even
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conduct the examinations. The power of the governor under
proviso to Article 309 is constituent power and | egislative
in character subject to an Act of Legislation. He need not
have prior consultation with the Board for laying the
principle of recruitnment or withdrawal of the posts fromthe
purview of the Board. The conmttee constituted by the
Gover nment had not conducted witten exam nations. It called
for interview all those who were declared successful in
Patwari exam nation. The selection Committee had evol ved a
criteria of awarding marks to select the candidates. For
academ c qualifications, they allocated total marks of 25 to
be rationalised to come wthin the said quota; for the
witten exam nation, maximumof 25; 5 marks were all ocated
for sports qualifications, for experience, 10 marks; for
extra-curricular activities, 5 marks and for viva voce 30
marks totalling to 100 nmarks. But, unfortunately, as pointed
out by the Hgh Court in the judgnent, they have given a
decent burial and go-by to their own nethod of awarding the
marks to/ the candidates and instead awarded marks in
| unpsum_‘the Hi gh Court has pointed out thus:

"During the course of argunents,

on our direction the respondent-

State produced the record prepared

by the Selection Conmittee after

interviewing /'the candi dates. No

other record has been produced in

spite of out. specific direction.

Froma bare perusal of the record

produced it is ‘evident that  the

Sel ection Conmittee has awarded the

marks to every candidate in |unp.

No record has been produced to show

that the candidates were awarded

mar ks on itemii se basis.

The prescribed criteria is thus:

"Mark 'C I’

Matric 3rd Divn. = 20

Matric 2nd, Prep, or +1 =21

Matric | st+SSLC+2 = 22

+2 Ist -BA Part | & 11 B. A = 23

B. A =24

B.A Ist or MA or B.Ed. etc. =25 25
PATWARI EXAM NATI ON

230- 240 = 20

241- 260 =21

261- 280 =22
281-290 = 23

291- 300 =24

301- + = 525 25
SPORTS = 5
EXPERI ENCE: = 10
Extra-Curricul ar =5 20
Vi va Voce = 30 30
Tot al WMarks = 100 100
Havi ng prescribed maxi mum mar ks for each item

necessarily they are required to apply the rationale to each
of the candi dates in accordance wth t he academ c
qualification etc. acquired by the candidates. 1955 Rules
give preference in the nmatter of selection to the person
possessi ng hi gher academ c qual i fications. But ,
unfortunately, the Governnent did not adopt and apply the
said rule. Equally, noting has been indicated as to the
mar ks awarded on each item they had cut off the marks
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actually secured in the witten exam nation and rationalised
themto cone within 255 quota. Though prescription of the
marks for those itenms is perfectly valid and |egal, but
cutting off the marks actually secured by the candidates in
the common witten exam nation is arbitrary and unwarrant ed.
It is not the case that exam nations were conducted on
circle-w se basis according to the paper set by each circle.
On the other hand, the adnmitted facts are that exam nations
were conducted between April 25 And April 28, 1992 at four
centres on different dates in respect of all the candi dates.
The exam nation papers were of common standard and all were
required to wite the same exam nation. Under those
ci rcunst ances, the appropriate procedure should have been to
apply the marks as secured by them in the witten
exam nation plus the nmarks awardable to the respective
candi dates either on the -academic qualifications or on the
sports qualification or experience qualification or extra-
curricular qualification or the marks actually secured in
the via voce and to pool themas total marks secured by each
candi dates and the nerit |ist should have been prepared in
the light _of the Rules. On the basis of the aggregate marks
secured by candi dates, select list should have been prepared
and reconmendation made “to enable them to appear in
accordance with the prescribed Rules: including the rule of
reservation applicable  to various categories nentioned in
the Rules and allotnent nmade to the respective circles as
envi saged under 1955 Rules and all ~other rules issued in
that behalf. Unfortunately, this procedure has not been
adopted. On the other hand, the admitted position is that
after the candi dates were given training for three nonths as
prescri bed under the 1955 Rules and witten exanmi nation were
conducted, they were again called for fromthe respective
enpl oynent exchange and i nterviews wer e conduct ed
thereafter.

A Bench of three Judges ~of this court in Excise
Superintendent vs. Visweshwara Rao [(1996) 6 SCALE 6761 had
t hus:

"I't is comobn know edge that nmany a

candi dates are wunable to have the

nanes sponsored, t hought their

nanes are either registered or are

waiting to be registered in the

enpl oynent exchange, with the

result that the choice of selection

is restricted to only such of the

candi dat es whose names cone to be

sponsor ed by t he enpl oyment

exchange. Under t hese

ci rcunst ances, many a deserving

candi dates are deprived of the

ri ght to be consi dered for

appointnent to a post under the

State. Better view appears to be

that "It should be nandatory for

the requi sitioning
aut hority/establishment to intimate
t he enpl oynent exchange, and

enpl oynment exchange shoul d sponsor
the nanmes of the candidates to the
requi sitioning departnments for
sel ection strictly according to
seniority and reservation, as per
requi sition. In addi ti on, t he
appropriate Depart ment or
undert aki ng or est abl i shnent,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

should call for the nanes by
publication in t he newspapers
having wider circulation and also
display on their office notice
boards or announce on radi o,
tel evision and enpl oyment  news-
bulletins; and then consider the

cases of all the candidates who
have applied. It that procedure is
adopt ed, fair pl ay woul d be
subserved. The equal ity of

opportunity in the matt er of

enpl oyment would be available to

all eligible candidates."

In view of this | egal position, the necessary
requi rement should be that they should necessarily not only
notify but also call the nanes from enpl oyment exchange; in
addition they should give wde publicity in the nmedia
inviting application fromaqualified persons for selection
I nst ead, they have adopted the procedure under 1955 Rul es.
The did not call the nanmes fromthe enpl oynent exchange and
conducted the examinations for them After the selection of
the candi dates, nanes of selected candidates were called
fromthe enploynent” exchange, Obviously, the successfu
candi dates in the witten examnations were asked to
approach the enploynent exchange of the concerned circle
and, accordingly, nanes canme to be sponsored . The procedure
adopted is clearlyillegal denying equal opportunity to many
candi date waiting iln the regi-ster of the concerned
enpl oynment exchange. Therefore, =~ the Governnent  hereafter
should strictly followthe procedure by not only calling
their nanes from the enploynent exchange, but  also by
publishing in the |local and national news papers and giving
wide publicity in the nmedia as well as getting the witten
exam nation and the interview -conducted by the SSSB; marks
shoul d be awarded strictly according to the procedure.

Yet another circunstance is that the Government had not
taken out the post fromthe purview of the Board, 'but after
the exanmi nations were conducted wunder the 1955 Rule and
after the results were announced, it - exercised the power
under the proviso to para 6 of 1970 notification and the
post were taken out fromthe purview thereof. thereafter the
Sel ection Committee was constituted for selection of the
condi dates. The entire procedure is also obviously illegal
It is true, as contended by Shri Midhava Reddy, that this
Court in Madan Lal vs. State of & K[(1995) 3 SCC 486] and
other decisions referred therein had held that a candi date
havi ng taken a chance to appear in an interview and havi ng
remai ned unsuccessful, cannot turn round and challenge
either the constitution of the selection Board or the nethod
of Selection as being illegal; he is estopped to question
the correctness of the selection. But in his case, the
Covernment  have conmitted glaring illegalities in the
procedure to get the candidates for exam nation under 1955
Rules, So also in the nethod of selection and exercise of
the power in taking out from the purview of the and al so
conduct of the selection in accordance with the Rules.
Therefore, the principle of est oppel by conduct or
acqui escence has no application to the facts in this case,
thus, we consider that the procedure offered under the 1955
Rul es adopted by the Governnent or the Conmittee as well as
the action take by the Governnent are not correct in | aw

The question then is: what would be the correct
procedure under the |law? Unfortunately, no outside candidate
has questioned the selection of the candidates in the
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interview, In the light of what we have stated in the facts
and circunstances, the appropriate and better course would
be that SSSB Should call the nanes of all the candi dates who
were successful in the witten exaninations conducted
between April 25 and April 28, 1992, inter view the
candi dates and select themin accordance with law | aid down
above. Since the appellants cane to be appointed by virtue
of the selection made, they would continue in service til
the proper selection is mude and the candidates are
appoi nted in accordance with the Rul es.

The Governnent is directed to send within three weeks
fromthe date of the receipt of the order, all the nanmes of
the candidates who becane successful in the Patwari
exam nati on conducted between April 25 and April 28, 1992 to
the SSSB as per the results declared. The Board is directed
to call, for interview all the candidates within four weeks
fromthe date of the “receipt of the record from the
Governnment. The ~Board is further directed to interview al
those candi dates according t the procedure, consider their
cases in _accordance with the above l|aw l|laid down and then
select the candidates as per merit- list duly applying the
rule of reservation. The Board would recomend to the
appoi nting authority and appoi ntments woul d be made strictly
in accordance with the merit |ist prepared after follow ng
the rule of reservation. If any of the candi dates woul d, at
the relevant time beconme barred by age, necessary rel axation
of age would be given to them and appointnment nmade
accordi ngly.

The appeals are accordingly allowed and the wit
petitions filed in the H gh Court stand disposed of No.
Cost s.




