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ACT:

Tam | Nadu CGeneral Sales Tax Act, 1959- Goods- Segregated
i n bonded ware houses- Sale of goods for consunption on board
foreign going ships-Liability for sales tax.

Central Sales Tax Act 1956, s. 4(2) (a) and (b)-Goods-
Segregated in bonded ware houses for delivery to foreign
goi ng vessel s-Sal e of such goods for consunption on board
the ships-Wether case of export of goods-Wether liable to
| evy of State Sal es Tax.

Constitution of India, Art. 286(1) (b)-Concept of
export-Definition of.

HEADNOTE:

The appel |l ant-conpany in Cvil Appeal No.642 of 1974
was doing the business as ship chandler. It inported the
goods fromforeign countries and after receipt of the 'goods,
kept them in a bonded warehouse under the relevant
provisions of the Customs Act, 1962.  The ware-house was
under dual <control of the Custons Departnent and the
inmporters like the appellant so that it could not be opened
by one without the presence of the other. On receipt ~ of
order from the Captain of the Ship requiring ship stores,
the appellant supplied the goods on board after observing
certain formalities inposed by the Custonms Act, the rules
and regul ati ons made thereunder.

For the Assessnment vyear 1964-65 a question  arose
whet her Rs. 3,51,438.08 which was the taxable turnover,
determ ned by the assessing authority, was subject to the
tax under the Tami| Nadu General Sales Tax Act, 1959. The
appel | ant objected to the assessnment on such turnover on the
ground that the goods relating to such turnover were
i nported from abroad, stored in the custonms ware house and
were not brought to the country across the custons
frontiers. The Sales Tax Oficer assessed the turnover and
the Appellate  Assistant Conmi ssi oner confirmed the
assessment on the basis that sales were effected
237
within the State of Tam| Nadu. However, the Tribunal, in
appeal by the appellant, held that the sales did not take
place within the State of Tanil Nadu since the inport of
goods in question had not becorme conpl ete and as the goods
were sold to the foreign going vessels, the sales in
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guestion could not be deened to be within the State of
Madras. On revision, the H gh Court relying on the decision
of the Suprenme Court in the State of Mdras v. Davar and
Co., 24 STC 481, held that the sales took place in the State
of Madras and assessment to tax was valid. The facts in al

the other connected appeals, wit petitions and the specia

| eave petitions being identical, a simlar question of |aw
al so arose in them
In appeal to t he Supr ene Court by t he

appel | ant/petitioners, it was contended on their behal f: (i)
that the property in the goods, did not pass in the
territory of Tam | Nadu and the sales were therefore, in the
course of export because goods were to be on board the ship
and were exported outside the country and could not be
consunmed before they reached the high seas; (ii) that the
sal e of goods took placeinthe territorial water of India
and not wthin the State of Taml Nadu; (iii) that the
| egi sl ative conpetence of the State of Tam | Nadu as regards
| evying of the sales-tax was confined to the territories of
the State as specified in itemNo. 7 of the First Schedul e
to the Constitution. That |egislative conpetence did not
extend to any territorial waters sinply because these were
abutting the land mass of the State of Tami| Nadu; (iv) that

the Sovereignty over the limts of ‘territorial waters
extended and always extended to the 'entire territoria
waters of India. /The Ilimts and extent of the said

territorial waters. had not been altered by any notification
of the Central Governnent. The territorial waters extended
to a distance of 12 nautical niles from the sea shore
adjacent to the land nmss of the State; and (v) that there
was no definition at all of ~"Custons Frontiers"™ in the
Central Sales Tax Act, 1956. The definition inserted in the
Act in s. 2(ab) by the Amending Act 103 of 1976 must be read
as declaratory or explanatory and no guesti ons of
prospective operations would- arise. On the other hand, it
was argued on behalf of the respondent-State that the
appel | ant’ s godowns and bonded  ware-houses were wi'thin the
State of Tam | Nadu. Wen orders were received, the
appel l ants/petitioners supplied the required quantity from
the stock either in the godown or in the bonded ware-houses
and delivered these or set these apart in fulfilnment of the
orders placed by the concerned officer of the forei gn bond
ship and that at that tinme only appropriation was nade
towards the contract of sale and such appropriation took
place within the State of Tami| Nadu. It was, therefore, on
such ap-
238
propriation that the sale took place; and (ii) that it was
not correct to say that the transactions of  sale were
conpleted only when the nasters of the vessels acknow edged
delivery of the goods on board the vessels.

Di smi ssing the Appeal s and the Petitions,
N

Held: 1.1 The concept of export in Article 286(1)(b) of
the Constitution postulates the existence of two term ni _as
those between which the goods were intended to nove or
bet ween which they were intended to be transported and not a
nmere noverment of goods out of the country wthout any
intention of their being landed in specie in some foreign
port. Goods might be consuned within the neaning of the
Expl anation to Article 286(1) (a) either by destruction or
by way of use depending on the nature of the goods.
Therefore, the sales were not sales "in the course of
export" within the neaning of Article 286(1) (b) and were
not exenpt under that Article but they fell wthin the
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Expl anation to Article 286(1) (a). [247C-D;, G

1.2 Mere novenent of goods out of the country follow ng
a sale would not render the sale, one in the course of
export within Article 286(1) (b) of the Constitution of
India. Before a sale can be said to be a sale in the course
of export, the existence of two termni between which the
goods are intended to nove or to be transported is
necessary. [249F-Q

In the instant case the appropriation of goods took
place in the State of Tanmi|l Nadu when the goods were
segregated in the bonded ware-house to be delivered to the
foreign going vessels. Therefore, under sub-s. (2), sub-cl
(a) and (b) of s. 4 of the Central Sales Tax Act, 1956, the
sale of goods in question shall be deemed to have taken
place inside the State  because the contract of sale of
ascertained goods was nade wthin the territory of Tanmil
Nadu and furthermore in case of wunascertained goods
approrpriation had taken palce in that State in terns of cl
(b) of | sub-s. (2) “of s. 4 of the Central Sales Tax Act,
1956. Thereis no question of sale taking place in course of
export or-_import under s. 5. Fromthat point of view, the
amendnent introduced by Act 103 of 1976 by incorporating in
cl. (ab) of s. 2 of the Central Sales Tax Act, 1956 does not
affect the position. It~ was not a case of export as there
was no destination for the goods to a foreign country. The
sale was for the purpose of consunption on board the ship
It was not as if only on delivery onboard, the vessel that
the sale took place. The nmere fact that shipping bill was
prepared for sending it for custom formalities which were
designed to effectively control ~ snuggling activities could
not
239
deternmine the nature of the transaction for the purpose of
sales tax nor does the circunstances that delivery was to
the captain on board the ship within the territorial waters
make it a sale outside the Stateof Taml| Nadu.[252E-H
247A- B]

Burmah Shell Q1 Storage and Distributing Co. of India
Ltd., and Anr. v. Commercial Tax Oificer & Os., 11 STC 764;
Deputy Comm ssioner of Conmercial Taxes v. Caltex India
Ltd., Madras, 13 STC 163; The State of Madras v. Davar &
Co., 24 STC 481; Fairmacs Trading Co. v. The State of Tam |
Nadu, 41 STC 157; Tata Iron and Steel Co. Ltd. Bonbay v.
S.R Sarkar & Os., 11 STC 655; and The State of Kerala &
Os. v. The Cochin Coal Co., Ltd., 12 STC 1-relied upon.

Fai rmacs Trading Co. v. The State of Tam| Nadu, 41 STC
157 and Fairmacs Trading Co. v. The State of Andhra Pradesh,
36 STC 260 approved.

3. Custons barrier does not set a termnal limt to the
territory of the State for sales tax purposes. |/ Sale,
therefore, beyond the custons barrier is still a sale within

the State. The amendment introduced in s.2 by the Act 103 of
1976 does not affect the position because the custom station
iswithin the State of Tami | Nadu. [253A-B]

4. In the facts and circunstances of the case, it is
not necessary to express any opinion on the argunents
whet her introduction of cl.(ab) of s.2 of the Central Sales
Tax Act by Act 103 of 1976 is prospective or not. [253C D

Deputy Comm ssioner of Conmercial Taxes v. Caltx India
Ltd., Madras, 13 STC 163; Tata Iron and Steel Co. Ltd.
Bonbay v. S.R Sarkar & O's., 11 STC 655; Furby v. Hoey
[1947] 1 Al England Report 236; The Central Bank of India
v. Their Workmen [1960] 1 SCR 200; and Chanan Singh & Anr.
v. Jai Kaur, [1970] 1 SCR 803 at 804-807 referred to.

R v. Kent Justices Ex Parte LYE & Os., [1967] 1 Al
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Engl and Report 560 at 564-65 held inapplicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 642 (NT)
of 1974. etc.

Fromthe Judgnent and Order dated 25.4.1973 of the
Madras Hi gh Court in T.C No. 243 of 1969.

240

S.T. Desai, Inbarajan and A T.M Sanpath for the
Appel | ant .

M M Abdul Khader, V.C. Nagarajan and A V. Rangam for
the Respondent.

The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. W are concerned with GCvi
Appeal No.642(NT) ~of 1974, Cwvil Appeal Nos. 1798-1800 of
1981 and ‘the Wit Petition No. 196 of 1974 along wth
Speci al Leave  Petitions Nos. 12943-44 of 1985. Al these
will have to be disposed of° on the main question stated
herei nafter and these raise a comopn question, facts in al
these matters are nore or |less identical except that certain
assunptions of facts have been nade in Special Leave
Petitions Nos. 12943-44 of 1985 because in these there were
no investigation of facts by the revenue authorities.

The question involved in all these, 'is, whether the
sales in question were within the State of Tanil Nadu and as
such subject to tax under the Tami| Nadu General Sal es Tax
Act, 1959, hereinafter called the 'Act’.

The dealers who are the petitioners in the wit
petitions and are the appellants in the appeals and the
petitioners in Special Leave Petitions are dealers in stores
and were doing business as ship chandlers in the rel evant
years. The appellants/petitioners used to supply the goods
imported as stores to foreign going vessels and other
di pl omati ¢ personnel. The appellants/petitioners inported
these goods fromforeign countries. At the tinme of inport
they conplied with the statutory provisions of the Custons
Act and other enactments relating to inmport of ‘goods. They
had given an undertaking to the concerned authorities to
supply the inported goods to foreign going vessels and/or to
di pl omati c personnel and to receive the goods in custom
bonded war e- house. Under section 59 of the Custons Act, 1962
the inporter of any dutiable goods which had been entered
for warehousing and assessed to duty wunder section 17 or
section 18 should execute a bond binding himself for a sum
equal to twice the anpbunt of the duty assessed on such goods

(a) to observe all the provisions of the Act ‘and the rules
(b) to pay on or before a date specified in a notice of
demand all duties, rent and charges cl ai mabl e on account of

such goods under the Act, and (c) to discharge all “penalties
incurred for violation of the provisions of the Custons Act
and rel evant statutes. For the above

241

purpose, the Assistant Collector of Custons mght permt _an
importer to enter into a general bond for such anmount as the
Assi stant Collector of Custons might approve in respect of
the warehousing of goods to be inmported by himwthin a
speci fied period.

Sections 60, 61 and 62 of the Custons Act, 1962 provide
for ancillary purposes. In substance these provide for
control by the proper officer of the goods warehoused. It is
not necessary for the determination of the issue involved to
deal with other rel evant provision of the Custons Act, 1962.

The appel l ants/petitioners after receipt of the goods
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kept these in a bonded ware-house under the relevant
provi sions. The ware-house was under dual control of the
Cust ons Depart nment and t he i mporters like t he
appel l ants/petitioners so that it could not be opened by one
wi thout the presence of the other. On receipt of order from
the captain of the ship requiring ship stores the
petitioners supplied the goods on board after observing
certain formalities inposed by the Custons Act, the rules
and regul ations thereunder. These were the broad features of
the way the appellants/petitioners operated. W wll,
however, deal wth the facts as found in Cvil Appeal No.
642 of 1974.
The case of the appellants/petitioners was that al
these goods were intended for re-export only and were at al
relevant time in a bonded warehouse. The delivery was on
board the ship to foreign 'going ship. The goods were
consunmed only on the high seas. The property in the goods
had passed only after the goods had crossed the custom
frontiers. The contention was that the property in the goods
did not  ‘pass in-the territory of Tanmi| Nadu. The sal es were
therefore (i) —in the course of export because goods were to
be on board the ship and were exported outside the country
and coul d not be consuned before they reached the high seas;
(ii) the sale of the goods took place in the territoria
waters of India and not within the State of Tam | Nadu
"I ndian Custons Water" is defined in the Custons Act under
section 2(28) as foll ows:
"I ndi an custons waters" means the waters extending
into the sea up to the limt of continguous zone
of India wunder section 5 of the Territoria
Waters, Continental Shel f, Exclusive  Economic
Zones Act, 1976 and includes any bay, gulf,
har bour, creek or tidal river."

242

Under article 297 of ‘the Constitution, all [ands,
m nerals and other things of value wunderlying the ocean
within the territorial waters or the continental 'shelf of
India shall vest in the Union and are held for the purposes
of the Union.

It is the contention of the appellants/petitioners that
sal es there-fore took place outside the State as territoria
waters vested in the Union Government and not in the State
of Tam | Nadu. The turnover in question was not exigible
according to the appellant/petitioners, to sales tax under
the provisions of the Act. It is this plea which the
petitioners/appellants sought to raise as an additiona
ground before the High Court in the appeal out of which
Cvil Appeal No. 642 of 1974 arose. But it was not pernitted
by the Hi gh Court.

The Taxing Authorities’ plea on the other hand was that
the various goods sold to foreign bound vessels were within
the State of Tamil Nadu when the concerned officer of the
forei gn bond vessels placed indents for the supply of goods.
Further, the appellants’ godowns and bonded war ehouses were
within the State of Tam| Nadu. Wen orders were received
the appellants/petitioners supplied the required quantity
fromthe stock either in the godown or in the bonded
war ehouses and delivered these or set these apart in
fulfilment of the orders placed by the concerned officer of
the foreign bond ship. It is the case of the respondents
that at that tine only appropriation was made towards the
contract of sale and such appropriation took place within
the State of Tamil Nadu. It is the further case of the
respondents that it was on such appropriation that the sale
took place. In the premses it was submtted on behal f of
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the respondent s t hat t he contention of the
appel l ants/petitioners, that the transactions of sale were
conpleted only when the nasters of the vessels acknow edged
delivery of the goods on board the vessels was not correct.
It was further urged that it was not correct to contend that
the appellants/petitioners should be treated as actua
exporters. The pl ace of del i very woul d not alter
appropriation which had al ready taken pl ace.

In support of this contention, reliance was placed on
the decision of this Court in the case of Burmah Shell G
Storage and Distributing Co. of India Ltd., and Another v.
Commerical Tax Oficer and O hers., 11 S.T.C. 764.

It is necessary in this background, to exanmne the
facts involved in Civil  Appeal No. 642 of 1974. There, the
mai n question invol ved
243
was whet her Rs. 3,51, 438.:08 which was the taxable turnover
determ ned by the assessing authority was subject to the tax
under the said Act. The appell ant objected to the assessnent
on such. ‘turnover on the ground that the goods relating to
such turnover —were inmported from abroad, stored in the
cust ons war ehouse and were not brought to the country across
the customs frontiers. The lower appellate authority all owed
sone deduction in the determ nation of the taxable turnover
in respect of sales tolocal diplomatic corps and determ ned
the figure at Rs.3,51,045.68. The Appellate Assistant
Comm ssioner confirnmed the assessnment on the basis that
sales were effected within the State of Tanil Nadu and as
such dism ssed the appeal. There was an appeal before the
Tri bunal . The Appel | ate Assi stant” Comm ssi oner relied on the
decision of the Madras H gh Court 1in the case of Deputy
Comm ssi oner of Commerical Taxes v. Caltex India Ltd Madras,
13 S.T.C. 163. The Tribunal accepted the contentions of the
deal er and held that the sales didnot take place within the
State of Tam | Nadu. It was pointed out that there was
significant change in the Custons Act, 1962 from Sea Custons
Act, 1978, and the Tribunal held that inport of ‘goods in
guesti on had not becone conplete and as the goods were sold
to the ocean going vessels, the sales in question could not
be deemed to be within the State of Madras. On revision the
Hi gh Court relying on the decision of this Court in The
State of Madras v. Davar and Co., 24 S T.C 481 held that
the sales took place in the State of Madras and assessnent
totax was valid. Civil Appeal No. 642 of 1974 arises from
t he sai d deci sion.

Cvil Appeals Nos. 1798-1800 of 1981 followed the said
decision and are based on the said reasons. These appeal s
are for the assessnment years 1968-69 and 1970-71. It may be
nmentioned that Civil Appeal No. 642 of 1974 was concer ned
with the assessment to tax for the year 1964-65.

The wit petition challenges the assessnent -made for
the assessment year 1972-73 where the taxing authorities and
the appellate authorities under the Act followed the said
decision which is under appeal in Cvil Appeal No. 642 of
1974. Special Leave Petition Nos. 12943-44 of 1985 chal |l enge
the assessnments for 1978-79 and 1979-80 where the Hi gh Court
took the view upholding the revenue’s contention that sales
were taxable relying on the decision in the case of Madras
H gh Court of Fairnmacs Tradi ng Conpany v. The State of Taml
Nadu, 141 S.T.C. 157.

244

As nentioned hereinbefore, before the Hgh Court in
Cvil Appeal No. 642 of 1974, the grounds urged in the wit
petition were sought to be urged as additional grounds but
were not permtted as these had not been taken before the
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taxing authorities.

On behalf of the appellants/petitioners, M. S.T.
Desai, learned counsel, subnitted that the legislative
conpetence of the State of Tami| Nadu as regards |evying of
the sales-tax was confined to the territories of the State
as specified initem No. 7 of the First Schedule to the
Constitution. That |egislative conpetence did not extend to
any territorial waters sinply because these were abutting
the land mass of the State of Tanmi|l Nadu. It was further
urged that the Sovereignty over the limts of territoria
wat ers extended and al ways extended to t he entire
territorial waters of India. The limts and extent of the
said territorial waters  had not been altered by any
notification of the Central Government. The territoria
waters extended to a distance of 12 nautical mles fromthe
sea shore adjacent to the land nmass of the State. See in
this connection The Territorial Waters, Continental Shelf,
Excl usive Econom c Zone and other Maritime Zones Act, 1976.

It was further urged that there was no definition at
all of 'Custons Frontiers’ in the Central Sales Tax Act,
1956. The definition inserted inthe Act in section 2(ab) by
the Anending Act 103 of 1976 must be read as declaratory or
expl anatory and no questions of prospective operations would
ari se according to-counsel for the appellants/petitioners.
He submitted that that definition would also be applicable
to sales prior to 1976.

This Court dealt with the history of the definition now
appearing in the relevant sections of the Central Sales Tax
Act in the case of Tata Iron and Steel Co. Limted, Bonbay
v. SR Sarkar and Others, 11 S:T.C. 655. In that case this
Court was dealing with the relevant provisions in. a petition
under Artical 32 of the Constitution challenging the demand
of the Sales Tax O ficer of State of West Bengal under the
Central Sales Tax Act, 1956 in respect of certain sales of
steel goods. The petitioner conmpany-in that case had its
regi stered office in Bonbay wand its head sales office in
Calcutta in the State of Wst ‘Bengal and factories in
Janshedpur in the State of Bihar. The conpany was regi stered
as a ’'dealer’ under the Bihar Sales Tax Act and was al so
regi stered as 'dealer’ in the State of Wst Bengal under the
Central Sales Tax Act, 1956. For the period of asessment 1st
July, 1957 to 31st WMarch, 1958, the conmpany submtted its
return of taxable sales

245
to the Commercial Tax Oficer, Lyons Range, Calcutta. The
assessment order was passed. It is not necessary to dea

exhaustively with the history of the present sections 4 and
5 of the Central Sales Tax Act which has been dealt with by
this Court. Interpreting the relevant provisions of the
Central Sales Tax Act, 1956, it was observed that the Act by
section 3 indicates as to when a sale or purchase of goods
is said to take place in the course of inter-State sale or
trade or comerce. Section 4 also indicates as to when a
sal e or purchase takes place outside the State. The mmjority
of the judges of this Court held on the facts found as
fol |l ows:
“I'n our view, therefore, wthin clause (b) of
section 3 are included sales in which property in
the goods passes during the novenent of the goods
fromone State to another by transfer of docunents
of title thereto: clause (a) of section 3 covers
sal es, other than those included in clause (b), in
which the novenment of goods from one State to
another is the result of a covenant or incident of
the contract of sale, and property in the goods
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passes in either State."

Sarkar and Das CGupta JJ. in a separate judgnent held
that the docunments of title of goods sold could pass the
property in themonly if the parties had agreed that that
would be the result. In interpreting whether in the course
of inport or export, sales took place, the same principle
woul d be applicabl e.

The correct position, so far as the facts of the
present case are concerned, in our opinion, has been laid in
the decision of Burmah Shell G| Storage and Distributing
Co. O India Ltd. and Another v. Commrercial Tax Oficer and
O hers (supra). This Court observed at page 765 as foll ows:

"While all exports involved a taking out of the
country, all goods taken out of the country cannot
be said to be exported. The test is that the goods
must have a foreign destination where they can be
said to be inmported. It matters not that there is
no valuabl e consi deration fromthe receiver at the
destination end. |If the goods are exported and
there is sale or purchase in the course of that
export and the sale or purchase occasions the
export to a
246

foreign destination, the exenption is earned.
Purchases made by philanthropi'sts of goods in the
course of export to foreign countries to alleviate
di stress there, may still be exenpted, even though
the sending of the goods was not a conmerica
venture but = a charitabl e one. The crucial fact is
the sending of the goods to a foreign destination
where they would be received as inports.”"

The appellant in that case dealt in petroleum and
petrol eum products and carried on business at Cal cutta. They
had mai ntai ned supply depots at Dum Dum Airport from which
aviation spirit was sold and delivered to aircraft
proceedi ng abroad for their consunption. The question was
whet her these supplies to the aircraft which proceeded to
foreign countries were liable to sales tax under the Benga
Motor Spirit Sal es Taxation Act, 1941. The contention of the
appel lants in that case was that such sales were nade in the
course of export of such aviation spirit out of the
territory of India that they took place outside the State of
West Bengal, that inasmuch as aviation spirit was delivered
for consunption outside West Bengal, the sales could not
fall within the Explanation to clause (1) (a) of article 286
as it then stood. It was held by this Court that in order to
exclude the taxation by the State of Wst Bengal, the
appel lants had to prove that there was sone other State
where the goods could be said to have been delivered as a
direct result of the sale for the purpose of consunption in
that other State and that as they failed to do -so, the
aviation spirit |oaded on board an aircraft for consunption
though taken out of India, was not exported since it had no
destination, where it could be said to be inported and so
long as it did not satisfy that test, it could not be said
that the sale was in the course of export. It was further
held that aviation spirit was sold for the use of aircraft
and the sale was not even for the purpose of export and al
the elements of sale including delivery and paynent of price
took place wthin the State of Wst Bengal and the sales
were conplete within the territory of that State. The

custons barrier did not set a terminal limt to the
territory of West Bengal for sales tax purpose. The sale
beyond the <custonms barrier was still a sale in fact in the

State of West Bengal .
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The ratio of this decision would be applicable to the
facts and circunstances of this case. It was rightly urged
that the appropriation of goods took place in the State of
Tami | Nadu when the goods were segregated in the bonded
war ehouse to be delivered to the foreign going vessels. It
was not a case of export as there was no destination
247
for the goods to a foreign country. The sale was for the
purpose of consunption on board the ship. It was not as if
only on delivery on board the vessel that the sale took
pl ace. The nere fact that shipping bill was prepared for
sending it for custom formalities which were designed to
ef fectively control smuggling activities could not determ ne
the nature of the transaction for the purpose of sales tax
nor does the circunstances that delivery was to the captain
on board the ship wthinthe territorial waters nake it a
sal e outside the State of Tam |- Nadu.

Inthe case of The State of Kerala and Others v. The
Cochin Coal Conpany Ltd., 12 S T.C. 1, it was held that
concept of ~export in article 286(1)(b) of the Constitution
postul ated the  existence of two termni as those between
whi ch the goods were intended to nove or between which they
were intended to be -transported and not a mere novenent of
goods out of the country without any intention of their
being landed in specie in some foreign port. Goods m ght be
consunmed within the meaning of the Explanation to article
286(1)(a) either by destruction or by way of use depending
on the nature of ‘the goods. |In that case the respondent-
conpany dealers in coal had their  office at’' Fort Cochin
which was formerly within the State of Madras. The conpany
had inported and kept stocks of 'bunker coal’' at certain
pl aces which at the relevant period was also wthin the
State of Mdras. Part of the activities of the said conpany
consisted in the supply of ’'bunker coal” fromtheir depots
in Candle Island for steamers arriving at the port of Cochin
inthe State of Travancore-Cochin for the outward voyage of
the steaners fromthe Cochin port. In respect of these sales
of coal, tax was clainmed by the Travancore-Cochin 'State for
the years 1951-52 and 1952-53 but the respondent cl ai ned
exenption under article 286(1)(b) or (2) of the Constitution
and also under a Notification dated 5th February, 1954 and
published in the official Gazette of 16th February, 1954. It
was held that the sales of coal by the respondent were sales
in the course of inter-State trade and fell within the ban
of article 286(2), but the levy of tax on such sales had
been validated by the Sales Tax Laws Validation Act, 1956.
It was further held that the sales were not sales 'in the
course of export’ within the neaning of article 286(1)(b)
and were therefore not exenpt under that article but they
fell within the Explanation to article 286(1)(a) inasmuch as
the coal was delivered in the State of Travancore Cochin and
the steaners were the actual consumers who were at liberty
to consume the coal whenever they desired; that the
Notification dated 5th February, 1954 was and nust be deened
to be one issued in exercise of the power
248
conferred on the State Governnent by section 6(1) of the
Travancor e- Cochin General Sales Tax Act, 1125 and as the
transactions <clearly fell wthin the Notification, the
respondent would be entitled to the benefit of the tax
exenption conferred by the Notification

The High Court in Cvil Appeal No. 642 of 1971 has
based its decision on the decision of this Court in State of
Madras v Davar and Co. (supra). In that case the assessee, a
dealer in tinber, had inported two consignnments of tinmber
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fromBurma and sold it to buyers in India. The ship carrying
the first consignnment arrived at the Madras Harbour on 17th
Cct ober, 1957. The assessee obtai ned noneys fromthe buyers
on 24th Cctober, 1957, retired the docunments of title from
the bank and handed over the docunents on the same day to
the buyers to enable themto «clear the goods. Al charges
and expenses by way of inport duty, clearance charges etc.,
were paid to the buyers on behalf of the assessee. The
second consi gnnent reached Madras by ship on 17th Decenber

1957 and the assessee obtained on 23rd Decenber, 1957, from
the buyers the value of the consignnent after handi ng over
to the buyers the necessary shipping docunents. The assessee
clainmed that these sales were in the course of inport and
these were not liable to tax under the Madras Ceneral Sales
Tax Act, 1959, as these were covered by article 286(1)(b) of

the Constitution. 1t was ~held that the expression 'custons
frontiers’ in section 5(2) of-the Central Sales Tax Act,
1956, did not nean 'custons barrier’. It had to be construed

in accordance with Notification No. S RO 1683 dated 6th
August, 1955, issued by the Central Governnent under section
3-A of the Sea Custons Act, 1878 read with the Proclamation
of the President of |India dated 22nd March, 1956. ' Custons
frontiers’ nmeant the-boundaries of the territory, including
territorial waters, = of India. The sales in this case were
effected by transfer of docunents of title long after the
goods had crossed the custons frontiers of ‘India; the ships
carrying the goods in question were  all in the respective
harbours within the State of Mdras when the sales were
effected by the assessee by transfer of docunents of title
to the buyers. The sales were therefore not effected in the
course of inport. This Court, in construing the customns
frontiers, referred to the extent of - territorial " waters,
declaration of the President dated 22nd March, 1956, the
contents of which were set out in that decision which need
not be repeated here.

We have noted the further contentions which were only
raised in the wit applicationsiand not raised in Davar’s
case. In our opinion these further contentions have been
el aborately discussed in the two
249
deci sions, one of the Andhra Pradesh H gh Court and anot her
of the Madras H gh Court, which we shall presently notice
but it may be pointed out that there is a difference between
the two H gh Courts on the interpretation whether section
4(2)(a) or 4(2)(b) of the Central Sales Tax Act woul d apply
or not. It nmay be noted that it was observed by Sarkar and
Das Gupta JJ. in Tata Iron and Steel Co. Linited, Bombay v.
S.R Sarkar and others, (supra) that clauses (a) & (b) of
section 3 were nutually exclusive and sale could not fal
under both the clauses. W are not here directly concerned
with the question whether clauses 4(2)(a) and 4(2)(b) of the
Central Sales Tax Act, 1956 are mutually exclusive or not.
We are concerned with the question whether either of ‘these
was applicabl e.

In the case before the Andhra Pradesh High Court in
Fai rmacs Trading Conpany v. The State of Andhra Pradesh, 36
S.T.C. 260, the petitioner inported ship-stores fromforeign
countries, kept these in bonded warehouses of the custons
department without the levy of custons duty and |ater on
sold and delivered to ships’ nmasters for consunption abroad
the ship after crossing the port boundaries. On the question
whet her the sales were outside the State or in the course of
export and therefore not liable to tax under the Andhra
Pradesh General Sales Tax Act, 1957, it was observed by the
Andhra Pradesh Hi gh Court that the goods were specific and
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ascertained and were within the State when the contract of
sal e took place and therefore the requirenments of section
4(2)(a) of the Central Sales Tax Act, 1956 were fully
satisfied and the sales nust be said to have taken place
inside the State; but as the goods sold were nmeant for
consunpti on during voyage and they had no destination in any
foreign country where they could be received as inmports, the
sales were not sales in the course of exports. It was
further held that nere novenent of goods out of the country
following a sale wiuld not render the sale, one in the
course of export wthin article 286(1) (b) of t he
Constitution of India. Before a sale can be said to be a
sale in the course of export, the existence of two termni
bet ween which the goods 'are intended to nobve or to be
transported i s necessary.

The Madras High Court in the case of Fairmacs Tradi ng
Conpany v. The State of Tam | Nadu (supra) was dealing with
an assessee, who was a dealer in ship's stores and was al so
doi ng business as ship chandl ers and who i nported goods from
abroad for ~the purpose of supplying themeither to foreign
goi ng vessels ~or to diplomatic personnel. These goods were
recei ved and kept in the custonms bonded
250
war e- house and were cleared under the " supervision of the
custons authorities whenever these were sold by the
assessee. In respect’ of supplies of specific goods nade to
certain ships located in the Madras  Harbour, pursuant to
orders placed by the Master of the ship or other officers
working in the ship, the transportation of the goods to the
ship was effected in. such a manner as toensure that the
bonded goods, which had not paid any duty, did not enter the
| ocal market. The delivery receipt sent along with the goods
by the assessee was signed by an officer of the ship in
token of having received the goods in-good condition. The
guestion that arose for consideration was whether the sale
took place within the State of Tami| Nadu and liable to be
taxed under the Tami| Nadu General Sales Tax Act, /1959. It
was held (i) that there was nothing to show in the
conmuni cations from the ship that the goods had necessarily
to be supplied only in the ship. It was open to the officers
working in the ship to conme and take delivery of the goods
in which event the sale would be a |local sale. Therefore,
assumng that the territorial waters did not formpart of
the State of Tamil Nadu, as there was nothing in the
contenpl ati on of the contracting parties that the goods were
to be noved from one State to another, it was held that it
was not possible to take the view that the sales were inter-
State sales; and (ii) that the assessee was not selling
specific or ascertained goods, because the goods fornmed part
of a larger stock wthin the bonded warehouse and had,
therefore to be separated and appropriated to the contract
as and when orders were placed by the officers of the ship
by description. Therefore, the sales were local sales in
view of the specific provision of section 4(2)(b) of the
Central Sales Tax Act, 1956, read with section 2(n),
explanation (3) of the Act (Tami| Nadu General Sales Tax
Act, 1959), and were accordingly taxable under the Act. The
Court did not find it necessary to consider the question
whet her the territory covered by the territorial waters
fornmed part of the State of Tami | Nadu or not.

Attention of the Madras High Court was drawn to the
deci sion of Andhra Pradesh High Court in Fairmacs Trading
Conpany v. The State of Andhra Pradesh (supra). The Madras
H gh Court did not examine the question in detail in the
view it took.
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In so far as the Hgh Courts of Andhra Pradesh and
Madras in the said two decisions held that sal es took place
within the State, we are in agreenent.

On the aspect of territorial waters, we have set out
her ei nbef ore
251
the contention of the respondents. But inasnuch as we hold
that sales took place within State of Tami|l Nadu where
appropriation took place it is not necessary to rest our
decision in these matters on this question

M. Desai drew our attention to the observations of
Chi ef Justice Lord Parker in the case of R v. Kent Justices
Ex Parte LYE and others, [1967] 1 Al England Report 560 at
564-65. But in this case it 1is not necessary to consider
that aspect in the viewwe have taken

In any event, the sale took place when appropriation
was made and appropriation was made within the State of
Tam | Nadu even if the goods were not delivered. See in this
connection the observations of Lord, Goddard, G J. in Furby
v. Hoey.. [1947) 1 Al England Report 236. There the
respondent, an excise officer, ~filled in and sent to the
appel l ant at his |icensed premises a form of order
purporting to order -a variety of liquor, stating that
delivery instructions would follow Subsequently, after
licensing hours and at an unlicensed club, the respondent
filled up a form of delivery for one bottle of gin, which
was taken by a nessenger to the appellant’s prem ses, and
the gin was brought \ back to and paid for by the respondent
at the club. The appell ant was convicted at quarter sessions
of selling by retail  a bottle of gin at the club w thout
havi ng taken out a licence, contrary to section50(c) of the
Fi nance (1909-10) Act, 1910 of UK It was held that
appropriation, which conpleted the <contract, took place at
the licensed prenises of the appellant and not at the club
and, accordingly, though guilty  of the offence of selling
[iquor out of permtted hours, the appellant was not guilty
of selling |liquor on unlicensed prenises as charged. In our
opinion that is the correct position and appropriati on was
made within the State of Tami| Nadu.

In our opinion as the goods were within the State of
Tam | Nadu in case of ascertained goods at the time when the
contract of sale was made and in case of unascertai ned goods
at the time of their appropriation to the contract by the
seller,-sale nust be deened to be within the State of Tamil
Nadu.

In our opinion, therefore, Shri MM Abdul ~ Khader
| earned counsel for the respondents was right that wunder
section 2(n) of the Act read with explanation 3, these sales
were within the State.

It may be nmentioned that there was an anendnment in 1976
of the Central Sales Tax Act, 1956 by Act 3 of 1976. By that
provision, the
252
followi ng was inserted in section 2 of the Central Sal es Tax
Act, 1956:

“(ab) "crossing the custons frontiers of India"
meant crossing the limts of the area of a custons
station in which inported goods or export goods
are ordinarily kept before clearance by custons
aut horities.
Expl anati on-For the purposes of this clause,
"custons station" and "customs authorities", shal
have the same neanings as in the Custons Act,
1962."

M. Desai sought to urge that this was declaratory and
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was valid for all the relevant years. Wiether a lawis a
declaratory or not, depends wupon the Act and the | anguage
used. There was nothing in the Act or object of the Act
which stated that it was further to amend the Central Sales
Tax Act, 1956 that it was declaratory and not prospective in
nature. Qur attention was drawn to certain decisions,
whet her an Act is retrospective and declaratory in operation
or prospective woul d depend upon the purpose of the Act, the
object of the Act and the |anguage used. See in this
connection the observation in The Central Bank of India v.
Their Workmen, [1960] 1 SCR 200; Keshavl al Jethal al Shah v.
Mohanl al Bhagwandas & Anr., [1968] 3 SCR 623 and Chanan
Singh & Another v. Jai Kaur., [19701 1 SCR 803 at 804-807.
But that amendent is not relevant in the view we have taken
The short question, therefore, that arises in all these
matters is whether sale of the goods in question took place
within the territory of Tam | Nadu. In these cases sale took
pl ace by appropriation of goods. Such appropriation took
pl ace in 'bonded warehouse. Such. bonded warehouses were
within the “territory of State of Tami| Nadu. Therefore,
under sub-section (2), sub-clauses (a) and (b) of section 4
of the Central Sales-Tax Act, 1956, the sale of goods in
guestion shall be deemed to have taken place inside the
State because the contract of sale of ascertained goods was
made within the territory of Tam| Nadu and furthernore in
case of unascertai ned goods appropriation had taken place in
that State in terms of clause (b) of ~sub-section (2) of
section 4 of the Central Sales Tax Act, 1956. There is no
guestion of sale taking place in course of export or inport
under section 5 in this case. ~Fromthat point of viewthe
amendnment introduced by Act 103 of 1976 by incorporating in
clause (ab) of section 2 of the Central Sal es Tax Act, 1956
does not affect the position. In this connection reference
may be made fromthe observations of this Court in Burmah
253
Shell oil Storage Ltd., (supra) where it has been held that

custonms A barrier does not set (atermnal limt/ to the
territory of the State for 'sales-tax purposes.  Sale,
therefore, beyond the custons barrier is still asale ' within

the State. The anendnent introduced in section 2 by the Act
103 of 1976 does not affect the position because the custom
station is wthin the State of Tam | Nadu.  That question
m ght have been relevant if we were considering the case of
sale by the transfer of docunents of title to the goods as
contenplated by section 5 of the Central Sales-Tax Act. In
the premises we are unable to accept the contentions urged
on behalf of the appellants in the Gvil Appeals and al so
the contentions urged in the Wit Petition

In the view we have taken, it is not necessary to
express our opinion on the argunents whet her introduction of
cl ause (ab) of section Z of Central Sales Tax Act by Act 103
of 1976 is prospective or not. W have, however, noted the
subm ssions. That question, in the light of our aforesaid
views, is not material for the present controversy.

In the prenmses Cvil Appeal No. 642 of 1974, Civi
Appeal Nos. 1798-1800 of 1981 and Wit Petition No. 196 of
1974 are all disnmissed with costs.

So far as Special Leave Petitions Nos. 19243-44 of 1985
are concerned, the sane are also dism ssed. In these cases,
however, the parties will pay and bear their own costs.

M L. A Appeal s and Petitions dism ssed.
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