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Leave granted.

The litigants, “in this case, have traversed unknown
procedural paths crossing |legal barriers to present us with
a case which has no sinple solution. The cause for

conplaint before us'is an order passed by the H gh Court of
Andhra Pradesh wunder Section 115 of the Code of Givi

Procedure condoning the delay infiling an application under
Section 30 of the Arbitration Act, 1940 and remanding the
matter to the Trial Court for a .decision on nmerits.
According to the petitioners the High Court had wongly
interfered with the order dated 28th April, 1999 by ' which
the Principal Senior Cvil Judge Kakinada had dism ssed the
respondents application under Section 5 of the Limtation

Act, 1963 on the ground that the cause shown for the delay
was insufficiently explained. Had the issue’ been so
strai ghtforward, unquestionably the H gh Courts order would

have had to be set aside, because it had re-appraised the
cause shown by the respondent and condoned the delay under
Section 5 of the 1963 Act. There is anple authority to hold
that this could not be done under Section 115 of the Code
[ See: D.L.F. Housing & Construction Conpany Private Ltd.,
New Del hi vs. Sarup Singh & Gthers 1970 (2) SCR 368
Mani ndra Land and Buil di ng Corporation Ltd. vs. Bhut nat h
Banerjee and Ohers 1964 (3) SCR 495 and Pandurang Dhoni
Chougul e vs. Maruti Hari Jadhav 1966 (1) SCR 102.] But was
the Cvil Judges order di smssing the respondent s

application wunder Section 5 at all revisable under ~ Section
115 of the Code or did an appeal lie fromit under - Section
39 of the Arbitration Act, 1940? The answer is of nonent as
the powers of an appellate Court are w der than those
avai l abl e under Section 115. Section 39 (1) (vi) of the
Arbitration Act, 1940 says that an appeal shall lie inter
alia from an order refusing to set aside an award. To

arrive at a conclusion as to whether the order passed by the
Senior Civil Judge, Kakinada was an order refusing to set

aside the award, we have to consider the facts. Di sput es

between the parties were referred to three arbitrators in
terns of an arbitration agreenment. There was no unanimty
anong the Arbitrators. Two arbitrators passed an award in
favour of the appellant before us and the third decided in
favour of the respondent. The respondent made an abortive
attenpt to set aside the award and to have the mnority
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award nade a rule of Court before the award was filed. The
award was filed on 27.8.97. Notice under Section 14(2) of
the Act was issued to the respondent on the sanme date.
According to the respondent, it never received the notice.
The appellant filed a suit to nake the majority award a rule
of Court under Section 17 of the Act. The respondent has
filed a witten statement in the suit. |In addition, the
respondent filed two suits one for making the minority
award a rule of Court and another for setting aside the
majority award. Along with the second suit (OSSR 3098/98),
the respondent filed an application under Section 5 of the
Limtation Act (I.A No. 1394/98). A few days later, the
respondent filed a second application (I1.A  No. 1395/ 98)
in which it was contended that the second suit was not a
suit at all but an application which had been wongly
nunbered as a suit. It was, therefore, prayed that the
Court should convert the said application i.e. petition to
set aside the Award as OP. The Principal Senior GCivi
Judge by his order dated 28th April 1999 di sposed of the
applicati'on” under Section 5 treating OSS 3098/98 as an
application for setting aside the award. This is what he
said: 13. Now coming to the explanation of petitioner for
condonation of delay of 331 days in filing application to
set aside Award, the petitioner states that as notice was
sent by Court to Bonbay Port Trust even though it is
addressed to Kakinada Port wunder Dis. No. 8994, Dt.
30.8.1997 and actually the said notice was despatched by
Court on 1.9.1997, therefore the petitioner  states that
after excluding 30 ‘days tinme from1.9.1997 the delay in
filing application for setting aside Award is 331 days i.e.
from 1.10.1997 to 2.9.1998.

14. In the affidavit of the petitioner, petitioner
only refers to their filing a suit which was rejected on
21.3.1997 and did not refer to respondent herein filing O S
445/ 97 against petitioner herein and petitioner herein
receiving sunmmons in that suit on 19.1.1998 and thereafter

petitioner herein entering appearance through A/ /G P. on
1.2.1998 and filing witten statement in O S 445/97 on
17.7.1998. The above circunstances go to show that
petitioner is not willing to state that particulars referred

to above, as the sane will go against the petitioner and it
will amount to service of notice of Arbitrators filing Award
into Court. 1In the present circunstances of the case and as
the explanation of petitioner is not sufficient explanation
I amof the view that delay as claimed by petitioner cannot
be condoned. Accordingly, this petition is dismssed, but
under the circunstances of the case no costs.

The outcone of the order in effect was that the prayer
for setting aside the award was refused on the ground of
del ay.

The effect-test was applied by the High Court of
Andhra Pradesh in Babumi an & Mastan and Anr. V. Snt. K.
Seet hayamma and OGthers AIR 1985 AP 135 whi ch sai d: In
the light of the rulings in Gopal aswany v. Navalgaria (AR
1967 Mad 403) (supra) and the decision of the Bench in CNA
No. 612 of 1977 dated 3.4.1978, the legal position may be
enunciated as follows: The order refusing to condone the
delay in filing the claimpetition has the effect of finally
di sposing of the original petition. Such an order can
t herefore, be treated as an award and hence it is
appeal abl e.
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Again a Division Bench of the AssamH gh Court in
Mafi zuddin v. Alinmuddin AIR 1950 Ass 191 has said:
Whet her objections to an award are disnissed on the nerits
or they are dismssed on the ground that they are filed
beyond tine, the Court by dismssing themin effect refuses
to set aside the award, and an order refusing to set aside
is clearly appeal abl e under S. 30.

In sonme Hi gh Courts, no separate application is filed
under Section 5 of the Limitation Act and the prayer for
condonati on of delay is included along with the prayers made
for substantive relief.  Courts have entertained appeals
from an order disnissing an application on the ground of
[imtation. Thus, in~ State of Wst Bengal V. Ms A
Mondal Al R 1985 Cal 12 DB where an application under Section
30 of the Arbitration Act was dism ssed on the ground of
[imtation, an appeal was entertained. [See also Danodaran
V. Bhaskaran 1988 (2) KLT 753] The procedure appears to
have been approved by the Suprene Court in the case of Union
of India V. -Union Building AIR 1985 Cal 337 (DB), where on
an appeal to the Suprenme Court froman order disnissing an
application wunder Section 30 on the ground of delay, the
appeal was remanded to the Hi gh Court to be disposed of.
The position should be no different in. Courts where a
separate application under Section 5 of the Limtation Act
is required to be filed. |If the various Hgh Courts
decisions noted earlier are correct, then the application
under Section 5 being dismssed, the application under
Section 30 would consequently also have to be  disn ssed
although this mght be a nere formality.” The end result
woul d be the same. None of the Hi gh Courts in the decisions
noted, have spelt out the underlying reasons why an. order

rejecting an application on the ground of linitation
tantampunts to a rejection of the application itself. In
our view, the unspoken major premse is based on the
Limtation Act. As observed by the Privy Council in
Harinath Chatterjee vs. Mathurnohan Goswam ( 1894) ILR 21
Cal . 18, the statute of limtations assunes the exi'stence

of a cause of action and does not define or create one. The
cause of action in this case is the alleged inpropriety of
the award. The application to set aside the award may be
and was resisted by the defence of Iimtation. This is not
a technical plea but one that is given by Section 3 of the
Limtation Act, 1963 which inter alia provides that:
Subject to the provisions of Sections 4 to 24 of the Act
every suit instituted, appeal preferred, and application
made, after the prescribed period shall be dismssed,
although limtation has not been set up as a defence

The section nakes it clear that linmtation.nay be a
ground for rejecting a suit already instituted, an ‘appea
preferred and, in the context of this case, nost
inmportantly, an application already made. Wat is before
the Court is the substantive application when the question

of limtation is decided. Limtation, |like the question of
jurisdiction nmay be provided for in a separate statute but
it is a defence available in the suit, appeal or
appl i cati on. VWhen the defence is upheld it is the suit or

the appeal or the application itself which is dismssed.
course, the question as far as appeals are concerned nmay be
debat abl e having regard to the provisions of Order 41 of the
Code of CGvil Procedure relating to adm ssion of appeals as
an appeal may not be admitted at all because it is barred by
[imtation. We express no final viewin the matter. But
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there is no corresponding requirement for adm ssion of
applications or suits after overcoming the barriers of
[imtation. A suit which is dismssed on the ground of
[imtation may be appeal ed against as a decree. By the sane
token an application under Section 30 which is dismssed on
the ground of |Ilimtationis a refusal to set aside the
award. Section 39 (1)(vi) of the Arbitration Act, 1940 does
not indicate the grounds on which the court may refuse to
set aside the award. There is nothing in its |anguage to
exclude a refusal to set aside the award because the
application to set aside the award is barred by linmtation.
By dismssing the application albeit under Section 5, the
assailability of the award is concluded as far as the Court

rejecting t he application is concer ned. Utimtely
therefore, it is an order passed under Section 30 of the
Arbitration Act though by applying the provisions of the
Limtation Act. Section 17 of the Arbitration Act, 1940
provi des: Judgnent in ternms of award.- Where the Court

sees no /cause torent the amard or any of the natters
referred to arbitration for reconsideration or to set aside
the award, the Court shall, after the time for making an
application to set aside the award has expired, or such
application having been nmade, after refusing it, proceed to
pronounce judgnent ~ according to the award, and upon the
j udgrment so pronounced a decree shall follow, and no appea
shall lie fromsuch decree except on the ground it is in
excess of, or not otherw se in accordance with, the award.

The Court can . pronounce-judgment according to the
award (1) if the time for making an application to set aside
the award has expired or (2) such applicationhaving been
nmade, after refusing it. Because of the applicability of
Section 5 of the Limtation Act, 1963, if the Court has not
pronounced judgment for whatever reason, although the tine
prescribed for rmaking the application has expired and an
application for setting aside the award is made wth a
prayer for condonation of delay, the Court cannot pronounce
judgrment until the applicationis rejected. Even after a
decree is passed under Section 17 an application  under
Section 30 can be entertained provided sufficient cause is
est abl i shed. In ei ther case the rejection of the
application would be a refusal to set aside the award. It
is to be enphasized that under Section 17 the grounds of
refusal are not specified nor is there any linmtation onthe
word refusal to mean only a refusal on nerits. Readi ng
Section 39 (1)(vi) and Section 17 together, it would
therefore follow that an application to set aside an award
which is rejected on the ground that it is delayed and that
no sufficient cause has been made out under Section 5 of the
Limtation Act would be an appeal able order. This brings us
to the decisions of this Court relied on by the appellant to
contend that the order of the Principal Senior Cvil | Judge
was not an appeal abl e one and could only be revised ‘under
Section 115 of the Code of Civil Procedure. The first
decision cited is N |kantha Shidramappa N ngashetti versus
Kashi nath Sonanna N ngashetti : 1962 (2) SCR 551. |In that
case there was no application to set aside the award at al
and no question of rejection of such an application arose.
After the award was filed, the defendant No.1 filed his
say about the arbitrators award. He subsequently wi thdrew
his say. Later, a guardian of a party who was a m nor
filed a witten statenment claimng that the award was nul
and void on the ground that the award was without
jurisdiction. This objection was not pressed before the
Trial Court. The Trial Court, therefore, passed a decree in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

terns of the award. The appeal to the H gh Court was
di sm ssed as not mmintainable. The further appeal to this
Court was dismissed saying: Wen no party filed an
objection praying for the setting aside of the award, no
guestion of refusing to set it aside can arise and therefore
no appeal was maintainable under Section 39(1)(vi) of the
Arbitration Act which allows an appeal against an order
refusing to set aside an award."

The case is not an authority for the proposition that
where an application under Section 30 is mde and is
rejected, no appeal is mmintainable. 1t does not apply to
the facts of this case. 'The second decision cited was Madan
Lal versus Sunderlal 1967 (3) SCR 147. 1In that case the
guestion of appealability  of an order rejecting an
application wunder Section 30 of the Arbitration Act, 1940
was neither raised nor decided: On the contrary, the High
Court /in Madanlals case had di sm ssed the appeal from the
order of the Trial Court which had held that the application
under Section 30 was barred by |imtation, not on the ground
that the appeal was not nmintainable but because it upheld
the Trial Courts decision. The Supreme Court affirned the
H gh Courts order. On facts therefore, the decision really
supports our conclusions. The editorial conmrent in Justice
Bachawats Law of Arbitration & Conciliation (3rd edn.) at
p. 902 that Mafizuddins case (supra) has been overruled by
the decisions of Nilkantha vs. Kashinath (supra) and Madan
Lal vs. Sunder ‘Lal (supra) is, for the reasons stated,
erroneous. Besi des. Madanlals case was decided in the
context of the Indian Limtation Act, 1908 when the
provisions of Section 5 were inapplicable to -applications

under Section 30 of the Arbitration Act-. The period
prescribed under Article 158 of the 1908 Act for chall enging
an award was absolute. It was therefore held that an

objection filed mnore than 30 days after the notice could
not be treated as an application for setting (aside?) the
award (sic) for it would be then'barred by Iimtation. The
position thus is that in the present case there was no
application to set aside the award as grounds nmentioned in
Section 30 wthin the period of linmtation. It was also
observed that even the Court could not set aside an award
suo notu under Section 30 beyond the period of limtation
for if that were so the limtation provided under Article
158 of the Limtation Act would be conpletely negatived.
Apart from the decision not being relevant to the issue
before us, it is entirely distinguishable in law. Section 5
of the Limtation Act, 1963 is now applicable to al
applications wunder the Arbitration Act. Provided that the
delay is sufficiently explained, there is no such conpul sion
on the Court to reject an application filed beyond the
prescribed period of limtation nor is there any question of
the prescribed period of limtation being negatived by
entertaining an application under Section 30 beyond the
period of limtation. W therefore conclude that the order
of the Senior Civil Judge rejecting the application of the
respondent under Section 5 was appeal abl e under the 1940
Act . The application wunder Section 115 of the Code
therefore did not lie. Despite the fact that this issue was
neither raised before nor considered by the H gh Court, we
cannot take a blinkered view of the situation in |aw. Had
the issue been raised, it would have been open to the High
Court to have converted the revision petition into an
appeal . To set aside the order of the Hi gh Court on this
technical ground and to remand it for a reconsideration of
the sufficiency of the cause shown by the respondent, would
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be an unnecessary exercise. |In the view we have taken, the

High Court had the jurisdiction to reappraise the evidence

and condone the delay. It has given its reasons for doing

So. It cannot, in the circunstances, take a different view

on the nerits of the respondents case on the question of

delay if the matter were to be remanded. In our opinion

this would be an appropriate case for us to exercise our
powers under Article 142 of the Constitution and deci de on
the nerits of the sufficiency cause shown. The High Court
gave three reasons for setting aside the order of the Tria
Court after considering several decisions cited before it.
The first, to use its own words, that there was a tota
negligence and it is on the part of the counsel who appeared
for the State in the Trial Court. The second reason was
that high-stakes were involved in the matter. The third
reason was that no prejudice would be caused to the
Contractor because the issue of the validity of the award
was yet ‘to bedecided in its suit. It is a noot point
whet her the second and third reasons are rel evant.
Nevert hel'ess, the first ground shoul d have been and, in our
opi nion, ~was ~sufficient to excuse the delay and to remand
the nmatter back to the Trial Court for a decision on the
nmerits of the application

under Section 30. It would be an euphenism to
describe the ineptitude of the advocates advice to the
respondent in connection with the proceedings before the
Trial Court as negligence. As he holds the post of Govt.
Pl eader it could reasonably be assumed by the respondent
that he possessed the required legal expertise to advise
them correctly. H's lack —of this is borne out. by the
several wholly nisconceived proceedings filed by t he
respondent before the Senior Cvil Judge on his advice.
That the respondents objection to theaward is not. the
| aggardly response of a frivolous litigant appears fromthe
fact that an objection to the award was nmade even before the
award was fil ed.

The appeal is accordingly dismssed. There will be no
order as to costs.




