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Land Acquisition Act, 1894, Ss. 14 and 18-Power of
Collector to make a' reference under-s. 18 circunscribed by
fulfilment of conditions |laid down therein-Duty and
jurisdiction of court to go behind the reference made on
time barred application-and decline to answer it.

HEADNOTE

The appellant’s l and was acquired by the State
Government under s. 5 of the Hyderabad Land Acquisition Act,
A notification wunder s. 3(1) was  published on ‘the 28th
February, 1958 and on the 13th of January, 1962 the Land
Acqui sition officer, Aurangabad, nmade —an award directing
payment of conpensation inclusive of 15% solatiumto the
appel l ant at the rate of 37 n.p. per sq. yard as against his
claimfor paynment of conpensation at the rate of RS.10/- per
sq. yard. the award was comunicated to the appell ant onthe
20t h of January, 1962 and on the 5th February, 1962 he filed
an application for review before the Land Acquisition
officer who nade a recommendation through the Collector to
the Secretary to the State Government that the award be
reconsi dered. But, the Collector by his order dated the 23rd
of March, 1962 declined to forward the sane. On the 14th of
May, 1962 the appellant applied for reference under-s. 14(1)
of the Hyderabad Land Acquisition Act which is in par
materia with s. 18 of the Land Acquisition Act, 1894,
praying that the period spent in the proceedings for the
revi ew be excluded while conputing the period of linitation
prescribed under s. 14 of the Limtation Act. The Assi stant
Col | ector, Aurangabad, who was the Land Acquisition officer
made a reference to the District Court of Aurangabad,
.W thout opining Whether the application was time barred or
not. The Government raised a prelimnary objection the
application bei ng tinme barr ed. the ref erence was
i ncompetent. The objection prevailed, both the District
Court and the Hi gh Court.

The appellant contended that while dealing with a
reference under s. 14(1) of the Hyderabad Act, the court
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cannot go into the question that the application was tine
barred under s. 18(2) of the and Acquisition Act, 1894 and
tbereby refuse to entertain the reference.

Di smi ssing the appeal, the Court
N

HELD: (1) The power of the Collector to make a
reference under s. 18 is circunscribed by the conditions
| aid down therein. These conditions are matters of substance
and their observance is a condition precedent to the
Col l ector’s power of reference. The fulfilment of these
conditions, particularly the one regarding limtation are
the conditions, subject to which the power of the Collector
to nake the reference exists. Therefore, the naking of are
application for reference within the tinme prescribed by
proviso to s. 18(2) isa sine qua non for a valid reference
by the Collector. [269G H, Z71B, 278FQ

Abdul  Sattar ‘Sahib v. Speci al Dy. Col | ect or,
Vi zagapat am Har bour Acquisition, ILR 47 WMad. 357 (FB);
Bal Kri shna Daji Gupta v. The Collector, Bom
18-817SCl 79
266
bay Suburban, ILR 47 Bom 699; Jagarnath Lall v. Land
Acqui sition Dy. Collector Patna, |ILR Pat. 321; S. G Sapre
v. Collector Saugar, ILR 1938 Nag. 149; Amar Nath Bhar dwaj
v. The Governor Ceneral in Council, ILR 1941 Lah. 100; Kash
Parshad v. Notified Area of Mahoba, |ILR 54 Al 282, Bhagwan
Dass Shall v. First Land Acquisition Collector, [1937] 41
CWN 1301, and Gopi. Nath Shah v. ~first Land Acquisition
Col l ector, [1937] 41 CWN 212; approved.

Secy. O State v. Bhagwan Prasad, ILR 51 All. 96; State
of UP. v. Abdul Karim AR 1963 All. 556; Panna Lal v. The
Col | ect or of Et ah, I LR [1959] 1 All. 628
Venkat eshwar asawam v. Sub-Col | ector, Bezwada, Al R 1943 Mad.
327 and Hari Krishan Khosla v. State of Pepsu, ILR [19S8] 1
Punj . 844; over-rul ed.

Kri shna Das Roy v. Land Acquisition Collector Pabna, 16
CWN 327; Upendra Nath Roy v. Province of Bengal, 45 CW 792;
Leath Elias Joseph Solomon v. H - C Stork, 38 'CW 844;
di sapproved.

Pramat ha Nath v. Secretary of State, ILR 57 Cal. 1148
Ezra v. Secretary of State for India I'LR 32 Cal. 60S and I LR
30 Cal. 36; Harish Chandra v. Deputy Land Acquisition
officer, [1962] 1 SCR 676; and The Adm nistrator GCeneral of
Bengal v. The Land Acquisition Collector, 24 Parganas,
[1907-8] 12 CWN 241; referred to.

2. Where the tribunal derives its jurisdiction fromthe
statute that creates it and that statute also defines the
condi tion under which the tribunal can function, it is bound
to see that such statutory conditions have been conplied
with. The court functioning under the Act, being a tribuna
of special juris-diction, it wus its duty to see that the
reference nade to it by the Collector under s. 18 conplies
with the conditions laid down therein. [279B-C, D

Even if a reference is wongly mnmade by the Collector
the court will still have to determne its validity, because
the very jurisdiction of the court to hear a reference
depends on a proper reference being made under s. 18 and if
the reference is not proper, there is no jurisdiction in the
court. to hear the reference. The court has jurisdiction to
deci de whether the reference was made beyond the period
prescribed by the proviso to sub-s. (2) of s. 18 of he Act,
and if it finds that it was so nade, deoline to answer
reference. [279EG

The Queen v. Commissioner for Special Purposes of the
Income Tax, LR [1888] 21 BD 313; Jagdish Prasad v. Ganga
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Prasad, [1959] Supp. 1 SCR 733 and Nusserwanfee Pestonjee v.
Meer Mynoodeen Khan, LR [1855] 6 MI.A. 134; applied.

Re. Land Acquisition Act, ILR 30 Bom 275; Sukhbir
Singh v. Secretary of State, ILR 49 AIl. 212; Mhadeo
Krishna v. W©Maml atdar of Alibag, ILR 1944 Bom 90; G J.
Desai v. Abdul Mazid Kadri, AR 1951 Bom 156; A R
Banerjee v. Secy. of State, AR 1937 Cal. 680, K N
Nar ayanappa Nai du v. Revenue Divisional officer Sivakasi,
AR 195S WMad. 20; State of Rajasthan v. L. D Silva, ILR
[19S6] 6 Raj. 6S3; Sheikh Mohommad v. Director of Agri
culture; MP., 1966 MPLJ 433; Randeval Singh v. State of
Bi har AIR 1969 Pat. 131; Anthony D Silva v. Kerala State
AIR 1971 Ker. 51; Swatantra L. & F. Pvt. Ltd., v. State of
Haryana, ILR [1974] 2 Punj. 7S; Swam Sukhanand v. Sangj
Sudhar Sanmiti, AR 1962 J & K 59; and Abdul Sattar v. M.
Hani da Bi bi Pak. L.R-1950Lah. 568 (FB); approved.

267

State of Punjab v. Cst. Qaisar Jahan Begam & Anr.
[1964] SCR 971, and A State of U.P. v. Abdul Karim [CA No.
2434/ 1966 deci ded on . 3-9-1969] referred to.

Secretary of State v. Bhagwan Prasad, ILR 52 All. 96;
State of U P. v. Abdul Karim AR 1963 All. 556; Pannal al v.
True Collector of Et ah, LR  11959] 1 All. 628;
Venkat eswar aswam V. Sub-Col | ector, Bezwada, AIR 1943 Mad.
327; and Hari Krishna Khosla v. State of Pepsu, |ILR [1958] 1
Punj. 8S4; over-rul ed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil ~Appeal  No. 1926
of 1969.

(Fromthe Judgnent and Decree dated S 2 68 of the
Bonbay Hi gh Court in First Appeal No. 4S1 of 1964).

Shaukat Hussain and Mohd. Man for the appellant.

R H Dhebar and M N. Shroff for the respondent.

The Judgrment of the Court was delivered by

SEN, J. This appeal by certificate is directed against
a judgrment of the Bonbay High Court, and it involves an
i mportant question nanely, whether a court in-dealing with a
reference under s.14, Sub-s. (1) of the Hyderabad Land
Acqui sition Act, 1309 Fasli, corresponding to s. 18, sub-s.
(1) of the Land Acquisition Act, 1894, can go behind the
reference nade by the Collector if the application on which
the reference has been nmade is beyond the  period of
[imtation prescribed therein

The material facts giving rise to this appeal are as
follows: The case arises fromthat part of ‘the erstwile
princely State of Hyderabad, known as Marathwada, = which
nerged in the State of Bonbay under the States Re-
organi sation Act, [1956. The |and bel onging to the appell ant
adneasuring 2057 sq. yards in the city of Aurangabad, has
been acquired by the State Government under s.5 of the
Hyderabad Land Acquisition Act for the construction of a
building for the nedical college at Aurangabad. The
CGovernment published a Notification under s. 3 (1) on the
28th of February, 1958. On the 13th of January, 1962 the
Land Acquisition officer, Aurangabad made an award directing
payment of Rs. 1,318.11 P. inclusive of 15 per cent sol atium
as compensation to the appellant at the rate of 37 np. per
sq. yard, as against his claimfor paynent of conpensation
at the rate of Rs. 10/- per sq. yard. The said award was
conmuni cated to the appellant on the 20th of January, 1962.
The appel | ant instead of nmaking an application for reference
under s. 14, sub-s. (1) of the Act, filed an application for
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review before .he Land Acquisition officer on the 5th of
February, 1962 requesting him’'to revise the award’ stating
further that in case it was not revised he would seek his
remedy in a court of law . The Land Acquisition

268

of ficer obviously felt that the amount fixed by himwas too
low and accordingly on the 17th of February, 1962 made a
recomendati on, through the Collector, to the Secretary to
the State CGovernnent that the award be reconsidered. But,
the Collector by his order dated the 23rd of March, 1962
declined to forward the same and inforned the appell ant that
he must seek his remedy in! a court of |aw

Eventual ly, on the 14th of My, 1962 the appell ant made
an application for reference under s. 14, sub-s. (1) of the
Act and prayed that the period spent in the proceedings for
the review before the Land Acquisition Oficer subsequent to
the date of the award be excluded while considering the
guestion of limtation under s. 14 of the Limtation Act. A
ref erence was -~ made under section 14, sub-s. (1) of the Act
to the District Court of  Aurangabad. The Assi stant
Col | ect or, Aurangabad, who was the Land Acquisition officer
while making a reference mnade no expression of his opinion
whet her the application was tinme-barred or not, evidently
taking the view that the point should be left for the
decision of the /court. He, however, while naking the
reference gave a conplete narration off facts and left the
guestion open. A prelinmnary objection was  raised by the
CGovernment that the reference was i nconpet ent t he
application being time-barred. This objection prevailed and
the contention of the appellant based onl's. 14 of the
Limtation Act was negatived both by the Cvil Judge, Senior
Di vi sion Aurangabad by his order dated the 28th  of June,
1962, and by the High Court of Bonbay by its order dated the
5th of February, 1968 holding that the time taken between
the 5th of February, 1962 and the 23rd of March, 1962 could
not be excluded while conputing the period of Ilimtation
prescri bed under s. 14, sub-s. (1) of the Act inasmuch as s.
14 of the Limtation Act was not applicable to the
proceedi ngs, and further, that weven if it applied the
appel l ant was not entitled to the benefit of s. 14 of the
Limtation Act, stating that good faith, whichis alsoa
necessary ingredient under s. 14, was not established.

The learned Civil Judge raised an issue whether the
application for reference was barred by Iimtation under s.
14, sub-s. (1) of the Act, and he answered that issue . in the
affirmative, and we have no doubt, whatever that his
decision on that point, as well as that of the H gh Court
affirmng it, was right. The application was clearly out of
time.

Section 14, Sub-s. (1) of the Hyder abad Land
Acqui sition Act, 1309 Fasli provides that:

"Every person interested, who is displeased with
the Taluqdar’'s award may, wthin two nonths fromthe
date of receiving notice of the award, apply to the
Taluqdar in witing to refer

269

the case to the court for determ nation, whether his

objection be to the measurenent of the land, or to the

amount of the conpensation, or to the persons to whom
it is payabl e or to the apportionnent of the
conpensati on anong the persons interested."

Section 15, sub-s. (1) enjoins that the Talugdar in
maki ng the reference shall forward to the Court a statenent
inwiting, containing certain particulars. Sub-section (2)
there of provides that to the said statenent shall be
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attached a schedule giving the particulars of the notices
served upon, and of the statenents in witing nade or
delivered by the parties interested respectively.

It is conceded for our present purposes that s. 14,
sub-s. (1) of the Hyderabad Land Acquisition Act is in par
materia with the provisions of s. 18 of the Land Acquisition
Act, 1894. Hence hereinafter reference will be nmade only to
the provisions contained in the Land Acquisition Act, 1894,
"the Act’.

Learned counsel for the appellant rested his submi ssion
on the .ground that the court while dealing with a reference
under s. 14, sub-s. (1) of the Act, cannot go behind the
reference and decline to answer it. The point regarding
applicability of s. 14 of the Limtation Act was rightly not
pressed before us. Nor was any contention raised by himthat
the application for review made by the appellant before the
Land Acquisition officer on the 9th of February, 1962,
asking him to revise the award should, in |law, be regarded
as an application under s. 14, sub-s. (1) of the Act.

The 'short question that falls for determnation in the
appeal is  whether the court can go into a question that the
application for reference was not nade to the Collector
within the time prescribedin s. 18, sub-s. (2) of the Land
Acquisition Act; and if so, can it refuse to entertain the
reference if it finds it to be barred by tine. There was at
one time a great divergence of judicial opinion on the

guestion. But alnpst all the H gh Courts have now veered
round to the view that the court has the power to go into
the question of linmtation. It not only has the power but
also the duty to examne whether the _application for
reference was in accordance wth law i.e., whether it was
nmade within tine prescribed under the proviso to sub-s. (2)

of s. 18 of the Act or not. The view taken by themis that a
Collector’s jurisdiction is circunscribed by the conditions
laid down in s. 18, sub-s. (1), that if he makes a reference
even though the application for reference was not in accord
270
ance with the provisions of s. 18, the court acquires no
jurisdiction to hear the reference and that it can refuse to
hear it if it was nmade on a tinme-barred application
The matter cane up twice before this Court in State of
Punjab v. Mst. Qaiser Jehan Begum & Anr. (1) and the State of
UP. v. Abdul Karim2) in which the conflict of judicial
opinion in the High Courts was noticed but not resolved as
the Court in both the case,s rested its  decision on a
narrower ground nanely that the application for a reference
was not barred by time. In Mst. Qaiser Jehan Begum s case
(supra) it was observed
“In the view which W have taken on the question
of limtation, it is wunnecessary for us to decide the
ot her question as to whether the civil court, on a
reference under s. 18 of the Act, can go into the
guestion of limtation. W have al-ready stated that
there is a conflict of judicial opinion on  that
guestion. There is no one side a line of decisions
following the decision of the Bonbay H gh Court in re.
Land Acquisition Act, which have held that the civi
court is not debarred fromsatisfying itself that the
reference which it is called upon to hear is a valid
reference. There is, on the other side, a line of
deci sions which say that the jurisdiction of the civi
court is confined to considering and pronounci ng upon
any one of the four different objections to an award
under the Act which may have been raised in the witten
application for the reference. The decision of the
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Al | ahabad High Court in Secretary of State v. Bhagwan

Prasad is typical of this line of decisions. There is

thus a marked conflict of judicial opinion on the

guestion 'This conflict, we think, nust be resolved in

a nore appropriate case on a future occasion". In the

case before wus the question doe6 not really arise and

is merely academc and we prefer not to decide the
guestion in the present case.
That question now directly arises.

It is contended on behalf of the appellant that a
reference to the Court having been made by the Collector,
the court had no jurisdiction to question the validity of
that reference and was bound to decide the matter on nerits.
In support of this contention certain authorities have been
cited to us, in whichit has been laid down that it is for
the Collector, and the Collec-tor alone, to determne
whet her to make a reference under s. 18, sub-s. (1), and if
he decides to nmake a reference, it is not

(1) [1964] 1 S:C R 971

(2) 'CGvi] Appeal No. 2434 of 1966 deci ded on 23-9-1969.
271
open to the court to go behind the decision of the
Collector, and hold the reference to be out of tinme.
[Ilustrative of thi's |ine of decisions is that of Al lahabad
Hi gh Court in Secretary of State v. Bhagwan Prasad(1l). That
view has been reiterated by the Full Bench of the sane Hi gh
Court in the State of U P. v. Abdul Karim?2) and inits
earlier decision in Panna Lal v. The Collector of Etah(3),
and the decisions in. Venkateswaraswanm v. Sub-Collector,
Bezwada(4), Hari Kishan Khosla v. State of Pepsu(5).

Chandravarkar J. in re -Land Acquisition ~Act(6) held
that it is clear fromsection 18 that the formalities are
matters of substance and their observance is a condition
precedent to be Collector’s power of reference. He held that
the court is bound to go intothe -question whether the
reference under s. 18 was within tinme. He also held that the
court was not only entitled, but bound, to satisfy itself
that the conditions laid down in s. 18 have been conplied
with. In stating the principle, Chandravarkar J. Observed:

"These are the conditions prescribed by the Act
for the right of the party to a reference by the

Collector to cone into exi stence. They are the

conditions to which the power of the Collector to nake

the reference is subject. They are also the conditions

whi ch must be fulfilled before the ~court can  have

jurisdiction to entertain the reference."
The principle laid down by himin that case was acted upon
in Sukhbir Singh v. Secretary of State(7). In that case the
Collector had nmade a reference, although there was no
application before himas required by s. 18 and the D vision
Bench held that being so, there was no valid reference. But
in a latter case which came before another Division Bench in
Secretary of State v. Bhagwan Prasad (supra), it was held
that it was not open to the court under s. 18 to go behind
the reference, that it was for the Collector to decide
whet her the conditions justifying reference have been
conplied with and if he thought that they had been, the
court was bound to answer the reference. This view found
favour with a Single Judge of the Madras H gh Court in
Venkat eswar aswam Vv. Sub-Col | ector Bezwada (supra) and a
Si ngl e Judge of the Punjab High Court in Hari Krishan Khosla
v. State of Pepsu (supra). Al these decisions clearly do
not | ay down good | aw.
(1) ILR 52 All. 96.
(2) AIR 1963 All. 556.
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(3) ILR[1959] 1 All. 628.
(4) AR 1943 Mad. 327.
(5) ILR[1958] 1 Punj. 854.
(6) I.L.R 30 Bom 275, 285, 286
(7) ILR 49 Al. 212.
272

In State of U P. v. Abdul Karim (supra) the Full Bench
of the Allahabad H gh Court, on its view of the schene of
the Act, declined to follow the decision of Chandavarkar, J.
inre Land Acquisition Act (supra) and the Ilong line of
decisions taking the same view It preferred to rest its
decision on the earlier viewof its Full Bench in Panna La
v. The Collector of Etah (supra) and that in Secretary of
State v. Bhagwan prasad ~ (supra). In the Ilight of these
decisions, it held that the Collector’s jurisdiction to make
a reference is not circunmscribed by the conditions |aid down
ins. 18, sub-s. (1) and (2), that if he nakes a reference
even though the application for reference was not in
accordance with the provisions of s. 18, the court acquires
jurisdiction to hear the reference, and that it cannot
refuse to _hear it even if it was 'made or. a tinme-barred
application. Upon its view, it held that the court has no
power to determ ne or consider a question of limtation as

its jurisdiction is strictly limted by the terms of the
section as laid down by the Privy Council in Pramatha Nath
V. Secretary of State(l). It further held that the

| egi sl ature having contenpl ated the Col l'ector to be an agent
of the Governnent, as that is the position assigned to him
by the Privy council  in Ezra v. Secretary of. State for
India(2), his status . is_ certainly not changed by the nere
fact that he is required to nake a reference under s. 18 if
the application is within prescribed tine and conplies with
certain conditions. That being so, even if the Collector
wongly decides that an application is wthin time or
satisfies other conditions, the Governnent as its principal

may have a renmedy against him but was bound by his act so
long as it remmins. The act being of the agent is their own
and they are bound by it. The Governnment cannot, therefore,
be permitted to contend at the hearing of the reference

before the court that it was illegally nade. In view of al
this, the Full Bench was of the view that this class of case
does not fall wthin the class of cases where the

jurisdiction of an inferior authority depends upon the
exi stence of a certain state of facts, as indicated by Lord
Eshar, M R in The Queen v. Conmissioners for Specia
Pur poses of the Inconme-tax(1l).

On principle, apart fromauthority, it is difficult to
accept the |line of reasoning of the Allahabad H gh Court,
nanely, whatever mght be the defects and inperfections in
the reference nmade, once it is before the court, the court
is debarred fromenquiring into its validity or otherw se.
The decision in Abdul Karims case (supra) proceeds on a
com
(1) ILR 57 Cal. 1148.

(2) ILR 32 Cal. 605.

(3) L.R (1888) 21 BD 313.

273

pl ete mi sunderstanding of the decision of the Privy Counci

i n Pramat ha Nath v. Secretary of State (supra), where the
Judicial Committee interpreting s. 21 observed:

"Their Lordships have no doubt t hat t he
jurisdiction of the Courts under this Act is a specia
one and is strictly limted by the ternms of these
sections. It only arises when a specific objection has
been taken to the Collector’s award, and it is confined
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to a consideration of that objection. Once therefore it
is ascertained that the only objection taken, is to the
amount of conpensation, that alone is the "nmatter"
referred, and the Court has no power to determne or
consi der anyt hi ng beyond it."
Al that the Privy Council intended to |ay down was that the
jurisdiction of the court in dealing with a reference under
s. 18 is restricted by the terns of the section, as enjoined
by s. 21. That decision cannot be interpreted to nmean that
the court while, hearing a reference under s. 18 cannot
enquire into conpetency or otherw se of the reference made

by the Collector, i.e., whether the conditions precedent to
the exercise of power by the Collector, and, therefore, of
the court, and in particular the condition regarding

limtation, are fulfilled or not.
In Ezra v. Secretary of State for India (supra) the

Privy Council, while dealing with the functions of the
Col l ector \in making an award under s. 11 laid down that the
functions of the Col | ect or are not j udi ci al but

admi ni strative and all that ~he does is to make an offer to
the claimants ~with regardto the, valuation of the property
to be acquired. In that context, it did not think it
necessary to repeat the reasoning of the judgnent under
appeal where the sections and the questions as a whole were
very satisfactorily stated, and observed:
"The proceedings of the Collector resulting in the
"award’ are admnistrative and not judicial. The award
in which the enquiry results is nerely a decision
(binding only on the collector) as to what sum| shal
be tendered to the owner of the lands and if a judicia
ascertai nnent is decided by the owner, he can obtain it
by requiring the matter to be referred by the Collector

to the Court."
These observations, however, related to proceedi ngs ' under
Part Il of the Act and not under Part 111.

Anmeer Ali  and Stephen JJ., in delivering the judgnment
under appeal, explained the functions of the Collector under
s. 11 in Ezra v. Secretary of State for India(l) where they
sai d:

(1) ILR 30 Cal. 36.
274
"t hroughout the proceedings the Collector acts as
the agents of Gover nnment for the pur poses of

acquisition....He is in a sense of the term a judicia
officer, nor is the proceeding before hima judicia
proceeding.... he is not a Court.... The Government

at whose instance the land is being taken up is
not entitled to denmand a reference.. The reason of this
is plain. The Collector acts as the agent of the

CGovernment.... and they are accordingly bound by the

award of their agent.

...... the Collector acts in the matter of the enquiry
and the wvaluation of the land only as an agent of the
CGovernment and not as a judicial of ficer; —and
....consequently, although the Governnent .... is bound
by his proceedings, the persons interested are not
concluded by his finding regarding the value of the
| and or the conpensation to be awarded."

On the basis of the Privy Council decision in Ezra's
case (supra), this Court in Harish Chandra v. Deputy Land
Acqui sition officer(1) held that the Collector in nmaking an
award acts as an agent of the Governnent, and that the |ega
character of the award nade by the Collector was that of a
tender or offer by himon behalf of the Governmnent.

The Allahabad H gh Court has read nore into the
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decision of the Privy Council in Ezra's case (supra) than is
there. Merely because the Collector while naking an award
under s. 11 or in serving a notice of the owner of the |and
under s. 12, acts as an agent of the Governnment, it does not
necessarily inply that while making a reference to the court
under s. 18, he acts in the capacity of an agent of the
Government. Waile it is true that the Collector in naking
the award under s. 11 acts as an agent of the Governnent, he
in mking a reference to the court under s. 18 acts as a
statutory authority. Section 18, sub-s. (1) of the Act
entrusts to the Collector the statutory duty of making a
reference on the fulfilment of the conditions laid down
therein. The Collector, therefore, acting under s. 18, is
nothing but a statutory authority exercising his own powers
under the section

In the context, we nay advert to the controversy that
had arisen as a result-of the Privy Council’s decision in
Ezra's ~case (supra) holding. ‘that the Legislature had
assigned to the Collector the position of an
(1) [1962] 1 S.C.R 676.
275
agent of the CGovernment~ while making an award under s. 11
The problemthat arose was that the claimants were left with
no renedy where the Col l'ector inproperly declines to make a
ref erence al t hough the application fulfilled the
requirenents of s. 18. In The Admnistrator GCeneral of
Bengal v. The Land Acquisition Collector, 24-Parganas(l) the
Calcutta Hi gh Court while dealing with the question tried to
draw a distinction between the functions of the Collector
under Part Il of the Act |andthat wunder Part  I1l, and
observed

"It is admtted that up to and including the tine
of making his award the Collector was in no sense a
judicial officer and that the proceedings before him
were not judicial proceedings(Ezra v. Secretary of
State) and however irregular ~his proceedings were, we
cannot interfere with his award made under s. 11 of the
Act .

But when an application is made to the Col'l ector
requiring him to refer the matter to the Cvil Court,
the Collector may have to determine and, it seens to
us, determne judicially whether the person making the
application was represented or not when the award was
nmade, or whether a notice had been served -upon the
appl i cant under sec. 12(2) and what period of
limtation applies and whether the application-is under
the circumstances made within tine. The Collector’s

functions wunder Part 11l of the Act are clearly
di stingui shable from those under Part Il. Part 111 of
the. Act relates to proceedings in Court. In our

opinion the Collector in rejecting the application was

a Court and acting judicially and his order is subject

to revision by this Court. To hold otherw se would be

to give finality to an award under sec. 11 even in
cases in which the Collector acts irregularly -and
contrary to law and then refuses on insufficient
grounds to nake a reference under Part |1l of the Act.

The party aggrieved may be left w thout renedy which is

inplied by a judicial trial before the Judge."

These observations were no doubt made in a different context
but they bear sonme relevance to the point at issue.

The question at issue was whether the Collector’s order
refusing to nake a reference could be interfered with by the
H gh Court under s. 115 of the Code of Civil Procedure or s.
107 of the CGovernnent of India Act, 1919. The Cal cutta High
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Court’s view that the Collector’s power was a judicial power
and that the Collector was a Court subordinate to the High
Court was obviously wong but it persisted in taking
(1) (1907-8) 12 CWN 241
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that view to obviate injustice: Krishna Das Roy v. Land
Acqui sition Collector, Pabna; (1) Upendra Nath Roy v.
Province of Bengal,(2) Leeth Elias Joseph Solomon v. H C.
Stork(3). The Calcutta High Court tried to exercise its
supervisory jurisdiction to provide the subject with a
renmedy. The power of the Collector to make an order under s.
18 was not judicial in nature, nor was the Collector a court
subordinate to the H gh Court. The other H gh Court,
therefore, expressly dissented fromthe view of the Calcutta
Hi gh Court: Abdul Sattar Sahib v. Special Deputy Collector,
Vi zagapat nam Har bour ~ Acquisition, (4) Bal krishna Daji Gupta
v. The Coll ector, Bonbay Suburban, (5) Jagarnath Lall v. Land
Acqui sition Deputy Collector, Patna,(6) S. G Sapra V.
Col | ector, Saugar;(7) Amar Nath Bhardwaj v. The Governor
CGeneral i'n ~Council, (8) Kashi~ Pershad v. Notified Area of
Mahoba. (9). Even the Calcutta H gh Court |later changed its
view. Bhagwan Das Shah  v. Fi rst Land  Acquisition
Col l ector, (10) Gopi Nath Shah v. First Land Acquisition
Collector.(11) It ~was held that the functions of the
Col l ector under s/ 18 were statutory or quasi-judicial in
nat ure.

The construction placed by the Allahabad H gh Court on
s. 18 of the Act is not borne out-either by the plain
| anguage of the section itself or~ by accepted principles.
The foll owing observations appear in Abdulr Karinis case
(supra):

"There is no support for the proposition that the
necessary sine qua non of a referenceis an application
for Reference made in accordance with the provisions of
section 18."

"There is no provision. which bars the Collector’s
power to nake a reference, (if he is inclined to make
one on a tinme barred application

"If the Collector decides to make a reference the
Land Acquisition Court cannot go behind the reference."

"A Collector and a Col | ect or al one has
jurisdiction to make a reference and a reference by him
isnot anullity nerely because it is based on a tine-
barred application."

(1) 16 CWN 327.

(2) 45 CWN. 792.

(3) 38 CWN. 844.

(4) I.L.R 47 Mad. 357 (F.B.)
(5) ILR 47 Bom 699.

(6) I.L.R Pat. 321.

(7) ILR (1938) Nag. 149.
(8) ILR (1941) Lah. 100

(9) ILR 54 Al. 282.

(10) (1937) 41 C WN. 1301.
(11) (21937) 41 CWN. 212
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"The facts regarding limtation of an application
for reference are not required to be stated by the
Collector in his reference, and indeed he is not bound
to send the application along with the reference. Al
that the Court has to do on receipt of the reference or
can do is to hear it after giving notice of the date.
The word 'thereupon’ in Section 19 nust be interpreted
to nmean "as soon as the collector makes a reference and
states for the information of the Court various nmatters




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 14

set out in Section 19."

"A District Judge gets jurisdiction not fromthe
Col l ector but fromthe receipt of a reference fromhim
It is the receipt of the reference that confers
jurisdiction upon him and not any finding of the
Col l ector.™

"The Court has to performa mnisterial act of
causing a notice to he given to the objector. There is
no provision entitling it to examne the question
whether the Collector’s order was correct on the
guestion of the application having been made within the
prescribed tine."

The jurisdiction of the Court under the Act is a
special one and strictly limted by the terns of
section 18 to 21. It only arises when a specific
objection has been taken to the Collector’s award, and
it is confined to a consideration of that objection. A
Court undoubtedly has certain jurisdiction over the
reference, but it does not include any appellate
juri'sdiction over the Collector in respect of the
ref erence made by hi mw thout statutory sanction."”

It is difficult to subscribe to these propositions which are
not warranted by | aw.

In his cel ebr at ed j udgmnent in The Queen V.
Conmi ssi oners for Special Purposes of the lLncone Tax (supra)
Lord Esher, MR, while dealing with statutory Tribunals,
divided theminto two categories, nanely:

(i) "When ‘an inferior court or tribunal or body
whi ch has to exercise the power of deciding facts, is
first est abl i shed by Act of Par | i ament , the
Legi sl atures has to consider what powers-it will give
that tribunals or body. It may in effect say that, if a
certain state of facts exists and Jis shown ‘to such
tribunal or body before it -proceeds to do | certain
things, it shall have ‘jurisdiction to do such things,
but not ot herwi se. There it is not for t hem
concl usively to decide
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whet her that state of facts exists, and if they

exercise the jurisdiction without its existence, what

they do may be questioned, and it will be held that
they have acted wi thout jurisdiction

(ii) The legislature may intrust the tribunal or
body with a jurisdiction, whi ch i ncl udes t he
jurisdiction to deternmi ne whether the prelimnary state
of facts exists as well as the jurisdiction, on finding
that it does exist, to proceed further or do sonething
nore. When the legislature are establishing such a
tribunal or body with Ilimted jurisdiction, they also
have to consider, whatever jurisdiction they give them
whet her there shall be any appeal fromtheir “decision
for other wise there will be none.™
The aw as enunciated by Lord Eshar has been accepted

by this Court as laying down the true principle in Jagdish
Prasad v. Ganga Prasad (1)

The word "require" in s. 18 of the Act inplies. It
carries with it the idea that the witten application nakes
it incunbent on the Collector to nake a reference. The
Collector is required to nake a reference under s. 18 on the
fulfilment of certain conditions. The first condition is
that there shall be a witten application by a person
interested who has not accepted the award. The second
condition is as to the nature of the objection is which may
be taken, and the third condition is as to the time within
which the application shall be nade. The power of the
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Col lector to make a reference under s. 18 is thus
circunscribed by the conditions |aid down therein, and one
condition is the condition regarding limtation to be found
in the proviso.

The conditions laid down ins. 18 are ’'matters of
substance and their observance is a condition precedent to
the Collector’s power of reference’, as rightly observed by

Chandavarkar J. in re Land Acquisition Act (supra). W are
inclined to the viewthat the fulfilment of the conditions,
particularly the one regarding [imtation, are t he

conditions subject to which the power of the Collector to
make the reference exists. It nust accordingly be held that
the making of an application for reference within the tine
prescribed by proviso to s. 18. Sub-s. (2) is a sine qua non
for a valid reference by the Collector.

From these considerations, it follows that the court
functioning under the Act being a tribunal of specia
jurisdiction, it~ is its duty to see that the reference made
toit by the  Collector wunder  s. 18 conplies wth the
conditions laid down therein so as to give the court
jurisdiction
(1) [1959] Supp. 1 S.C.R 733.
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to hear the reference. In view of these principles, we would
be extrenely reluctant to accept the statenent of law laid
down by the Allahabad Hi gh Court in “Abdul Karims case
(supra).

Every tribunal ‘of limted jurisdiction 'is not only
entitled but bound to deterni ne whether the matter in which
it is asked to exercise its jurisdiction cones within the
l[imts of its special jurisdiction and whet her the
jurisdiction of such tribunal is dependent on the existence
of certain facts or circunmstances. Its obvious duty is to
see that these facts and circunstances  exist to invest it
with jurisdiction, and where a tribunal derives its
jurisdiction from the statute that <creates it and that
statute al so defines the conditions under which the tribuna
can function, it goes wthout saying that before that
tribunal assunes jurisdiction in_a mtter, it nust be
satisfied that the conditions requisite for—its acquiring
seisin of that matter have in fact arisen. As observed by
the Privy Council in Nusserwanj ee Pestonjee v. Meer
Mynoodeen Khan, (1) wherever jurisdiction is given to a court
by an Act of Parlianent and such jurisdiction is only given
upon certain specified ternms contained in that Act it is a
universal principle that these ternms nust be conplied with,
in order to create and raise the jurisdiction forif they be
not conplied with the jurisdiction does not arise.

If an application is nmade which is not within tinme, the

Collector will not have the power to nmake a reference. In
order to deternmine the limts of his own power, it-is clear
that the Collector wll have to decide whether the

application presented by the claimant is or is not within
time, and satisfies the conditions laid down in s. 18. Even
if a reference is wongly nmade by the Collector the court
will still have to determine the validity of the reference
because the very jurisdiction of the court to hear a
ref erence depends on a proper reference being nmade under s.
18, and if the reference is not proper, there is no
jurisdiction in the court to hear the reference. It follows
that it is the duty of the court to see that the statutory
conditions laid down in s. 18 have been conplied with, and
it is not debarred fromsatisfying itself that the reference
which it is called upon to hear is a valid reference It is

only a valid reference which gives jurisdiction to the
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court, and, therefore, the court has to ask itself the
guestion whether it has jurisdiction to entertain the
ref erence.

In deciding the question of jurisdiction in a case of
reference under s. 18 by the Collector to the court, the
court is certainly not acting as a court of appeal; it is
only discharging the elenentary duty of satisfying itself
that a reference which it is called upon to decide is a
valid and
(1) LR (1855) 6 MI.A 134.
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proper reference according to the provisions of the Act
under which it is nade. That is a basic and prelimnary duty
which no tribunal can possibly avoid. The court has,
therefore, jurisdiction to decide whether the reference was
made beyond the period prescribed by the, proviso to sub-s.
(2) of s. 18 of the Act, and if it finds that it was so
made, decline to answer reference

Beaurmont -C. J., delivering the judgnent of the Division
Bench in ' Mahadeo Krishna v. Manml atdar of Alibag, (1) agreed
with the viewof Chandavarkar J. and observed:

"It seens to me that the Court is bound to satisfy
itself that the reference nade by the Collector
conplies with ‘the specified conditions, so as to give
the Court jurisdiction to hear the reference. It is not
a question of the Court sitting in appeal or revision
on the decision of the Collector; it is a question of
the Court satisfying itself that the reference made
under the Act is one which it is required to hear. If
the reference does not conply with the terns of the
Act, then the Court cannot entertainit. | have nyself
sone difficulty in seeing on what principle the Court
isto be debarred from satisfying itself mat the
reference, which it is called upon'to hear, is a valid
reference. | amin entire agreement wth the view
expressed by Chandavarkar J. that it is the duty of the
Court to see that the statutory conditions have been
conplied with."

The sane view has been reiterated by alnost all the
Hi gh Courts except the Allahabad H gh Court :G J. Desai v.
Abdul  Mazid Kadri(2) A R Banerjee v. Secretary of
State,(3) K N Narayanappa Naidu v. Revenue Divisiona
Oficer, Sivakasi;(4) State of Rajasthan v. L. D Silva, (5)
Shei kh  Mohomrad v. Director of Agricul ture, Madhya
Pradesh; (6) Randeval Singh v. State of Bihar,(7) Anthony
D Silva v. Kerala State;(8) Swatantra L. & F. Pct. Ltd. v.
State of Haryana, (9) and Swam Sukhanand v. Samaj Sudhar
Samti.(10) This is also the
(1) TLR (1944) Bom 90.

(2) AIR 1951 Bom 156.
(3) A 1.R 1937 Cal. 680.

(4) A1.R 1955 Mad. 20.

(5) 1.L.R (1956) 6 Raj. 653.
(6) 1966 MPLJ 433.

(7) A1.R 1969 Pat. 131.
(8) Al.R 1971 Ker. 51.

(9) I.L.R (1974) 2 Punj. 75.

(10) A 1.R 1962 J. & K 59
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vi ew expressed by a Full Bench of the Lahore Hi gh Court in
Abdul Sattar v. M. Hamida Bibi. (1)

The view to a contrary effect taken by the Al ahabad
Hi gh court in Secretary of State v. Bhagwan Prasad (supra),
Panna Lal v. The Collector of Etah (supra) and State of U. P.
v. Abdul Karim (supra) and by a Single Judge of the Madras
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Hi gh Court in Venkateswaraswam V. Sub- Collector, Bezwada
(supra) and by a Single Judge of the Punjab H gh Court in
Hari Krishan Khosla v. State of Pepsu (supra) clearly do not
lay down good | aw and these decisions are" therefore, over-
rul ed.

It is inpossible not to feel sorry for the appellant in
this case, who was guilty of alnbst incredible folly by not
filing an application for reference under s. 14, sub-s. (1)
of the Hyderabad Land Acquisition Act, 1309 Fasli within the
time prescribed therein, and is thus precluded from claimn ng
what may be legitimately due to him by way of conpensati on.
But, the decision nmust _depend upon the construction of the
section and the |law nust take its course. W trust that, as
assured by its counsel, the State Governnent of Maharashtra
will be generous enough to consider whether it should nmake
an ex gratia payment to the appellant of a sufficient anount
by way of conpensation which will be Comrensurate with the
mar ket value of the land acquired as on the 28th of
February, '1958. It certainly was a piece of land of sone
val ue as it-was situate in the city of Aurangabad.

The result, therefore, is that the appeal nust fail and

is dismssed. There shall be no order as to costs of this
appeal and of the courts bel ow.
M R Appeal dism ssed.

(1) Pak L.R 1950 Lah. 560 (F.B)
19-817SCl / 78
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