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1. The appellant herein is challenging the judgnment of
the H gh Court, whereby his acquittal as ordered by the
trial Court, was set aside and he was convicted for the
of fence of nurder punishable under Section 302 of the

I ndi an Penal Code (1PC).

2. Shortly stated, the prosecution story is that one
Lourenbam Biren Singh (since deceased) was lying in an
unconsci ous state on the road when he was found by one
O nam Deben Singh (PW4) at about 8 pmon 30.10.1989. He
was attracted by a strange sound when he was passi hg near
the gate of one Ahongshangbam Herachandra Si ngh. GO nam

Deben Singh (PW4) infornmed this to sone of his friends



and relatives and when he cane back on the spot wth
other people wth a light, they found the said deceased
in an wunconscious condition. The deceased was then
imediately taken to Regional Medical College (RMO)
Hospital at about 10 pm where the unconsci ous Lourenbam
Biren Singh was given sonme treatnent because of which he
came to his senses and gave a dying declaration.
However, the deceased expired at about 3O clock in the
next norning. According to the prosecution, in that
dying declaration, the appellant was accused of having
assaul ting the deceased and the sane was nmade in presence
of L. Jiten Singh (PW1), L. Ranachandra Singh (PW2),
QO nam Deben Singh (PW4), L. Chanbi Singh (PW5) and L.
Subhaschandra Singh (PW7). L. Ningthouren Singh (PW
14), who is the relative of the deceased, |odged the
First Information Report (FIR). In fact, L. Ningthouren
Singh (PW14) was there alongwith the injured (deceased)
almost till 3 am However, he was not present at the
time when the dying declaration was nade to the other
W t nesses. On the basis of the said FIR further
I nvestigation ensued, wherein the necessary panchanamas
were drawn up and the statenents of the w tnesses were
al so recorded. After filing of the chargesheet, the

accused/ appel l ant abjured the guilt. In support of the



prosecution, 15 wtnesses cane to be exani ned. The
prosecution heavily relied on the dying declaration made
by the deceased in presence of L. Jiten Singh (PW1), L.
Ranachandra Singh (PW2), G nam Deben Singh (PW4), L.
Chanbi Singh (PW5) and L. Subhaschandra Singh (PW7).
The trial Court did not believe the prosecution case.
According to the trial Court, if after the death of the
deceased, the wtnesses who had heard the dying
decl aration of the deceased had gone back to the house of
the deceased and informed L. N ngthouren Singh (PW14),
his cousin, of the death, then certainly L. N ngthouren
Singh (PW14) would have cone to know of the nanme of the
person who assaulted the deceased and in that case he
could not have failed to nention that name in the FIR
On this basi s, the trial Cour t acquitted t he
accused/ appel | ant . However, the Hi gh Court wupset this
acqui ttal and believed the dying declaration and

ultimately convicted the accused/ appellant necessitating

thi s appeal .
3. W have been taken through the evidence as also the
judgnments of the Courts below. Shri  Ranjit Kumar,

| earned Senior Counsel appearing on behalf of the

appel l ant, took us through the evidence. Hi s contention



was that the judgnment of the trial Court did not suffer
from any illegality and the trial Court had taken a
probabl e view. He pointed out that the H gh court has
hardly given any reason to show that the view taken by
the trial Court was perverse and not possible at all. He
al so pointed out that the FIR was given by L. N ngthouren
Singh (PW14) who was the elder cousin of the deceased
and on being infornmed by G nam Deben Singh (PW4) and L.
Chanbi Singh (PW5) about the deceased lying in the
dar kness, he hinmself had gone and on finding the deceased
in an injured condition, took himto the hospital. The
| earned Seni or Counsel pointed out that this w tness was
present in the hospital for some tinme and then |Ileft;
however, at about 6 O clock in the next norning, QO nam
Deben Singh (PW4) and L. Subhaschandra Singh (PW7) went
to himto inform about the death of the deceased in the
hospital. The |earned Senior Counsel pointed out that L.
Ni ngt houren Singh (PW14) was specifically infornmed by
O nam Deben Singh (PW4) and L. Subhaschandra Singh (PW
7) that the deceased had nmade a dying declaration
involving the appellant her ei n; however, when he
t hereafter went to Thoubal Police Station, very
surprisingly, he did not nanme the accused in the FIR

The | earned Senior Counsel, therefore, argued that either



the said witness was never informed of the nanes by G nam
Deben Singh (PW4) and L. Subhaschandra Singh (PW7) or
in fact there was no dying declaration nmade at all by the

deceased.

4. W have seen the whole evidence. The only
expl anation that this witness has given is that he did
not nention the nanme of the accused in the FIR as he
could not properly hear the nane of the culprit when the
matter was infornmed to him by his younger brother. This
witness has specifically admtted that he was in the
hospital from 10 pm to 3 am and he |ooked after the
I njured person. He also asserted that he never went
outside the hospital during that period. He also
admtted that when he found the deceased, the deceased
was unconscious and could not speak. The w tness also
admtted that till 3 am inspite of the medical treatnent
by the doctor at RMC Hospital, the injured (deceased)
could not speak. He also admtted that there was another
person in the village who was related to them bearing the
sanme nane as that of the appellant. A specific
suggestion was given to himthat G nam Deben Singh (PW4)
and L. Subhaschandra Singh (PW7) had never infornmed him

about the dying declaration nade by the deceased



involving the present appellant. The | earned Senior
Counsel pointed out that the whole story of the so-called
dying declaration was a nyth and that if the dying
declaration was nmade in presence of the prosecution
w t nesses, they would never have failed to nention the
nane of the assailant and eventually the nanme was bound

to appear in the FIR

5. The |earned Public Prosecutor, however, strongly
supported the evidence of GO nam Deben Singh (PW4) and
contended that nerely because the name of the accused was
not there in the FIR that by itself could not w pe out
the evidence of the witnesses who had heard the dying

decl arati on.

6. In this backdrop, we wuld first examne the
evi dence of the other wi tnesses who clained to have heard
the all eged dying declaration as also the evidence of the
doctor, nanely, Dr. Ni ngonmbam Shyanjai Singh (PW12), who

attended the deceased.

7. Dr. Ni ngombam Shyanj ai Singh (PW12), in his
evi dence, specifically alleged that he was posted at
Casualty Departnent of the RMC Hospital at Lanphel pat and
that the deceased L. Biren Singh was brought to himin an

I njured condition. The witness also asserted that he



gave him whatever assistance he could, by giving him
first aid treatnent. He also asserted that the injured
person “gai ned sonme consciousness”. He, however, further
stated that he could not renenber as to whether the
injured person stated or uttered anything during his
brief conscious period. He also named one House Surgeon,
nanely, Thokchom |bontha to be present alongwith sone
relatives of the deceased. He was declared hostile. He
denied his statenent to the effect that the injured
person regai ned sense and took the nane of the accused.
Since he was declared hostile, the trial Court ignored
hi s evi dence. The house surgeon is not exam ned by the

prosecuti on.

8. That | eaves the evidence of O nam Deben Singh (PW
4) who clained that on hearing the unusual sound at about
8 O clock in the evening, he rushed to the house of L.
Hementa Singh (PW3), but not finding him there, he
narrated the incident to L. Chanbi Singh (PW5) and after
gathering sonme other persons, he reached the spot, where
L. Biren Singh (deceased) was 1lying in an injured
condi tion. He then clained that he alongwith sone other
persons, took the injured (deceased) to the hospital. He

claimed that after about “one and half hours”, the



injured gathered senses and said in presence of L. Jiten
Singh (PW1l), L. Ranachandra Singh (PW2), L. Chanbi
Singh (PW5), L. Subhaschandra Singh (PW7) and one
nmedi cal officer that the injured was assaulted by Wi khom

Yaima Singh (appellant herein), a resident of Thokpam

Khunou Arong Thongkhong Manak. In his cross-exam nation
he denied that the injured never regained his
consci ousness. He contradicted his earlier statenent

that the deceased had nerely stated that he was assaulted
by Wai khom Yai ma Si ngh of Thokpam Khunou Arong Thongkhong
Manak. Hi s explanation was that the police mght have
shortened his statenment. He also admtted that there was

one other person called Yaima Singh in their locality.

9. L. Jiten Singh (PW1) also referred to the incident
of finding the deceased in an injured condition. He also
referred to the dying declaration. He is none other, but
the son of the deceased. He clainmed that his father came
to senses at about 1% am and that after giving the dying
decl aration, his father died within 10-20 minutes. This
is in sharp contradiction with the evidence of PW14
according to whom Biren Singh was alive till 3 p.m In
his cross-exam nation, he denied that his father was

speaking in delirium He also denied that his father had



never nade dying declaration or that his father died
wi t hout speaking any word as he had got serious bl eeding

i njuries which incapacitated himto speak.

10. L. Ranachandra Singh (PW2) also reiterated about
the dying decl aration. The evidence of L. Henenta Singh
(PW3) is of no consequence as he has not referred to the
dyi ng decl arati on. He, however, admtted that in the
next nor ni ng, O nam Deben  Singh (PW4) and L.
Subhaschandra Singh (PW7) had cone to the house and

reported about the death of the victim

11. L. Chanbi Singh (PW5) also clained that he was with
the injured (deceased) in the hospital and that the
i njured took the name of the accused and that this was in
presence of L. Jiten Singh (PW1), L. Ranachandra Singh
(PW2), QG nam Deben Singh (PW4) and L. Subhaschandra
Singh (PW7). This witness asserted that O nam Deben
Singh (PW4) and L. Subhaschandra Singh (PW7) were sent
to the house for giving the information of the death.
Though the other w tnesses have admitted, this wtness
denied that there was any other person called Yaim Singh
or Waikhomin the village. This witness admtted that in
his earlier statenment, he had not nentioned the surnane

of Yaima Singh.



12. L. Subhaschandra Singh (PW7) is still another
wi t ness who had acconpani ed the deceased to the hospital.
He clainmed that the deceased had made a dyi ng decl aration
in his presence. He al so asserted that after naking the
dyi ng declaration, the injured (deceased) died. In his
Cross-examni nati on, he was also given the simlar
suggestion that he had not stated the nanme of L. Jiten
Singh (PW1) being present, which he denied. The ot her

W tnesses are not relevant.

13. We, therefore, have the evidence of some prosecution
W tnesses who clainmed that the deceased nmde a dying
declaration after he regained consciousness which was
within 1 to 1% hours after the deceased reached the
hospi tal . The w tnesses have generally stated that the
deceased reached the hospital by about 10 or 11 pm This
is in sharp contradiction to the evidence of L.
Ni ngt houren Singh (PW14), the cousin of the deceased,
who clainmed that till 3 pm there was no dying
decl arati on made. W have referred to the evidence of
this witness in details. This is the first circunstance
whi ch woul d nmake the factum of the said dying declaration

suspi ci ous.



14. It is also to be seen that the deceased was very
seriously injured, so nuch so that according to the
Wi tnesses, he died imediately after allegedly nmaking the
said dying declaration, the tinme of which is not fixed by
the prosecution. The nost inportant circunstance about
this dying declaration is that, firstly, it is oral and
secondly, there is no nmedical evidence suggesting that
the deceased was in a fit nmedical condition to nmake such

a dyi ng decl arati on.

15. There can be no dispute that dying declaration can
be the sole basis for conviction, however, such a dying
declaration has to be proved to be wholly reliable,
voluntary, and truthful and further that the naker
thereof nust be in a fit nedical condition to nake it.
The oral dying declaration is a weak kind of evidence
where the exact words uttered by the deceased are not
avai |l abl e, particularly because of the failure of nenory
of the witnesses who are said to have heard it. In the
present case also, the exact words are not avail able.
They differ from witness to wtness. Some w tnesses say
about the nane of the village of the appellant having
been uttered by the deceased and sone others do not.

Further, Dr. N ngonbam Shyanjai Singh (PW12) was also



not cross-exam ned by the Public Prosecutor in this case
about the nedical condition of the deceased and further
fact as to whether he was in a fit condition to nmake any
statenment. Last, but not the |east, though the witnesses
claimed to have reported to L. N ngthouren Singh (PW14)
about such dying declaration and the nanme of the

assailant, there is no reflection of the nane in the FIR

16. In our opinion, had the wtnesses heard the dying
declaration and reported the matter to L. N ngthouren
Singh (PW14) who nmade the FIR, he would never have
failed to nention the nane. Instead, we have it in the
FIR that it was sonme unknown person who had beaten up the
deceased. It nust be renmenbered that the FIR was al nost
I mredi ately after L. Ningthouren Singh (PW14) cane to
know about the death of his cousin Biren Singh

(deceased).

17. |If wunder such circunstances, the trial Court felt it
unsafe to rely on the so-called dying declaration, we do
not think that the trial Court was not justified in
taking that view. In our view, a perfectly probable view
has been taken by the trial Court which could not have
been set aside for the nere fact that some other view

coul d be taken on the basis of the dying declaration. W



are at a loss to understand as to how the H gh Court held
I n paragraph 26 of its judgnent that the victimwas in a
fit state of mnd to nake the declaration. In fact,
there is absolutely no evidence about the fitness of the

victimto make the said decl arati on.

18. The only reason why the Hi gh Court found fault wth
the judgnment of the trial Court was that the trial Court
had m sconstrued and m sunderstood the evidential value
of the FIR According to the H gh Court, the dying
decl arati on was negl ected/ignored on the ground that in
the FIR, the nane of the accused was not nentioned. In
fact, that, in our opinion, was a good reason. The High
Court is also not correct in observing that L.
Ni ngt houren Singh (PW14) was not present throughout the
ni ght of 30.10.1989 at the RMC Hospital. The Hi gh Court
has given reasons that the FIR could not be used to
discredit the testinony of the other reliable wtnesses.
The High Court has ignored the fact that if in reality
the dying declaration had been nade and L. N ngthouren
Singh (PW14) was infornmed about the name of the
assai l ant, he would never have failed to nention the sanme
in the FIR The reliance of the H gh Court on the

reported decision in Ravi Kumar Vs. State of Punjab [AIR



(2005) SC 1929] is wholly uncalled for. I n our opinion
therefore, the H gh Court was wholly wong in observing
that the dying declaration was creditworthy and that the

trial Court had erred in acquitting the accused.

19. The judgnment of the H gh Court is, therefore, set
aside and that of the trial Court is restored confirmng
the acquittal of the appellant/accused. The appel |l ant
shall be set to liberty forthwith unless required in any

other matter.

[V.S. S| RPURKAR]

.......................... J.
[T.S. THAKUR]
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