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Speci al | eave granted.

The only question involved in this case is whether in
the absence of the appointment of a Minicipal Mgistrate, a
Metropolitan Magistrate can take -cognizance and try an
accused for conmission of an offence punishable under the
Del hi Muni ci pal Corporation Act, 1957 ?

The circunstances in which this question has ‘arisen
need a brief notice at the thresh-hold.

On 6.6.1989, a Junior Engineer of the conplainant -
Muni ci pal Corporation of Delhi (respondent No.1l herein)
filed a report against the appellant alleging unauthorized
construction of roof and a stair-case on the ground floor of
the appellant’s property situate at 1535-1537, Church Road,
Kashnere Gate, Delhi. The appell ant apprehending denolition
of his house, filed CGvil Suit No.616 of 1989 in the Court
of Sub-Judge, Delhi, <contending inter alia - that the
repl acenent of the roof and the alleged repairs/alterations
were perm ssi bl e under the buil ding bye-laws and required no
formal order of sanction and, therefore, the appellant could
not be said to have carried out any unaut hori zed
construction and sought an injunction agai nst Respondent No.
1 restraining it fromdenolishing the alleged ’unauthorized
construction’. After contest, the suit was decreed. It was
found that notice for denoblition had not been properly
served. Respondent No.1l was restrained fromdenolishing the
property of the appellant except in due process of law'. The
Juni or Engi neer of respondent No.1 filed three nore reports
on 21.8.1989 and 4.9.1989 and 17.11.1989 alleging further
unaut hori zed constructions in the said property by the
appellant. On the basis of those reports, Minicipa
Corporation of Delhi, respondent No.1l, on 17th Novenber
1989 filed a crimnal conplaint (Case No. 533 of 1989) under
Section 332 read with Section 461 of the Del hi Municipal ,
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Corporation Act, 1957 (hereinafter ’'the Act’) against the
appellant in the Court of Sh. R S. Khanna, Metropolitan
Magi strate, Delhi. The appellant noved two applications
before the Metropolitan Magistrate, Delhi - one for the stay
of crimnal proceedings during the pendency of the civi
suit and the second seeking return of the conplaint on the
ground that the Metropolitan Magi strates had no jurisdiction
totry himfor the offence wunder Section 332 read wth
Section 461 of the Act in view of the provisions of Section
469 of the Act and in the absence of any Notification
conferring powers of Muni ci pal Magi strat es on t he
Metropolitan Magistrates. Both the applications wer e
rejected on 26th February, 1991. The |earned Metropolitan
Magi strate held that the plea of the appellant that the
court had no jurisdiction ‘to try the offence was not
mai nt ai nabl e and there was no justification for staying the
crimnal proceedings during the Pendency of the civil suit
as the ~scope of the suit and the crimnal conplaint was
different. Aggrieved, the appellant filed a crimna
revision petition in the H-gh Court of Delhi which was
sunmarily-di smissed on 26th My, 1991. Hence this appeal by
speci al | eave.

Learned counsel ~for the appellant submtted that an
of fence under the Act can only be tried by a Minicipa
Magi strate appointed ~under the Act and a Metropolitan
Magi strate exercising general jurisdiction has no authority
to take cognizance of an offence under the Act and try any
person accused of ‘an offence under the Act. It was argued
that the Ilearned Metropolitan Magistrate fell ~in error in
rejecting the applications and the Hi gh Court also failed to
appreciate the inportance of the question .involved and
erroneously disnmssed the Crimnal Revision Petition in
limne by a non-speaking order

Learned counsel for the respondent argued wth equa
vehenence that in the absence of appointnment of Minicipa
Magi strates under the Act, jurisdiction to try offences
under other |laws" vested in the Metropolitan Magi strates and
the appellant was rightly put  on trial before the
Met ropol i tan Magi strate.

W do find some substance in the subnission of | earned
counsel for the appellant that the Hi gh Court ought not to
have dism ssed the crimnal revision petition by a -non-
speaking order in limne, in viewof the inportance of the
guestion raised in the revision petition but we are of the
opi nion that instead of remanding the case back to the Hi gh
Court, we need to decide the question of |aw ourselves since
on facts there is no dispute and the appeal has remined
pending in this Court for about five years.

Wth a view to answer the question noted in the opening
part of our judgrment, it is necessary to notice sone of the
rel evant provisions of the Act and the Code of —Crinina
Procedure 1973 (hereinaftar Cr.P.C).

Section 466(a) of the Act makes Cr.P.C. applicable to
the proceedings under the Act and nakes an offence under
Section 313 of the Act cogni zabl e.

Section 467 deals with the prosecution of offences and
reads as under:

"467. Prosecutions - Save as

ot herwi se provided in this Act, no

court shall proceed to the trial of

any offence .

(a) under sub-section (54 of

section 313 or section 332 or sub-

section (1) of section 333 or sub-

section (1) of section 334 or
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section 343 or section 344 or
section 345 or section 347 except
on the conpl aint of or upon
i nformation received from such
officer of the Corporation, not
being below the rank of a Deputy
Conmi ssioner, as may be appointed
by the Adm nistrator

XXX XXX XXX
Section 469 of the Act reads as
foll ows:

"469. Municipal Magistrate

"(1) The Central Governnment may
appoi nt one or nore nagi strates of
the first class for the trial of
of fences agai nst this . Act and
against any -rule,  regulation or
bye-law made thereunder ‘and nmay
prescribe the “time and place at
whi ch such nagistrate or nmmgi strate

shall_ sit for the  despatch-  of
busi ness.

(2) Such magi strates shall be
called rmunici pal magi strate and
shal | beside /'thetrial of offences
as aforesaid, exercise all other
powers and di scharge all other

functions of a magi strate as
provided in this Act or any rule.
regul ation or bye- l-aw made
t her eunder.

(3) Such nagi strates and t he
menbers of their staff shall be
paid such salary, pension, 1leave
and other allowances as may, from
time to time, be fixed by the
Central Governnent.

(4) The Corporation shall,  out of
the Miunicipal Fund, pay to the
Central Government the anounts. of
the salary, pension, |eave and
ot her allowances as fixed under
sub-section (3) together with al
ot her i nci dent al char ges in
connection with the establishments
of the said nagistrates. (

5) Each such magi strate shall have
jurisdiction over the whole of

Del hi .

(6) For the purposes of the Code of
Cri m nal Pr ocedur e, 1898, al
nmuni ci pal magi st rates appoi nt ed
under this Act shall be deened to

be nmagistrates appoi nt ed under
Section 12 of the said Code.

(7) Nothing in this shall be deened
to precl ude any nmagi strate
appoi nted hereunder fromtrying any
of fence under any other |aw. "
Section 470 of the Act provides as
foll ows :

"470. Al offences against this Act
or any rule, regulation or bye-law
made t hereunder, whether conmitted
within or without the linmts of
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Del hi, shall be <cognizable by a
nmuni ci pal nagi strate and such
nmagi strate shall not be deened to
be incapable of taking cognizance
of any such offence or of any
of fence under any enactnment which
is repealed by, or which ceases to

have effect under

this Act by

reason only of his being liable to
pay any rmunicipal tax or rate or

benefitted out of
Fund.

the Muinicipa

Chapter Il of Cr.P.C. deals with the Constitution of
Crimnal Courts and offices.

Section 4 Cr.P.C. reads as foll ows:

"4, Trial of offences under the

| ndi an Penal Code and ot her | aws. -

(1) Al offences under the Indian

Penal' Code (45 of

1860) shall be

i nvestigated, inquired into, tried,
and otherwi se dealt wth according

to t he provi si ons

cont ai ned.

her ei naft er

(2) Al  offences under any other
| aw shal | be investigated, inquired
into, tried, and otherw se dealt

with accordi ng

to t he sane

provi si ons, but subject to _any

enactment for the
force regulating

time being in
the ~manner or

pl ace of investigating, inquiring
into, trying or otherw se dealing

wi th such of fences."

Section 5 C.P.C

provi des as

follows :
5. Saving. - Nothing contained in
this Code shall, in the absence of

a specific provi si on to t he
contrary, affect any special  or

local law for the

time being. in

force, or any special jurisdiction

or power conferred,
formof procedure

or any speci al

prescribed, by

any other law for the tinme being in

force."

Section 6 Cr.P.C. reads as foll ows:
"Cl asses of Cri m nal Courts. -
Besides the High Courts and the

Courts constituted

under any | aw,

other than this Code, there shal

be, in every State
cl asses of Crimna

the follow ng

Courts, nanely-

(i) Courts of Session ;
(ii) Judicial Magistrates of the
first cl ass and, in any

nmet ropol i tan area
Magi strates ;

Met r opol i tan

(iii) Judicial Magistrates of the

second class : and

(iv) Executive Magistrates.

Sections 8 and 16
Met ropol i tan Magi strates
every nmetropolitan area,
consultation wth the
Met ropol i tan Magi strates

of C.P.C deal with the courts of

and inter alia provide that in
the State Governnment may, after
H gh Court establish courts of
at such places and in such nunmber
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as it nmay specify. The presiding officers of such courts
shall be appointed by the H gh Court and the jurisdiction
and powers of every such Magistrate shall extend throughout
the metropolitan area. The H gh Court shall appoint a
Metropolitan Magistrate as Chief Metropolitan Magistrate in
every netropolitan area and may also appoint Additiona
Chief Metropolitan Magistrates and such other Metropolitan
Magi strates as it nay deened necessary.

Section 11 of C.P.C. deals with the establishnent of
the courts of the Judicial Magistrates while Section 13
deals with the appoi ntnents of Special Judicial Mgistrates.

Section 14 Cr.P.C. deals with the |Iocal Jurisdiction of
Judicial Magistrates and inter-alia provides :-

"14. Local jurisdiction of Judicia

Magi strates.-(1) Subject to the

control of the Hgh Court, the

Chi ef Judici al” Magi-strate may, from

time to tinme, -define the |oca

limts off theareas wthin which

the " _Magi strates appointed under

Section 11 or under Section 13 may

exercise all or any of the powers

wi th which they may respectively be

i nvest ed under ‘'t hi s Code

Provided/'that the Court of a

Speci al Judici al Magi strate may

hold its sitting at any place

within the Ilocal area for which it

i s established.

(3) o e

It is inthe light of the aforesaid provisions that we
have to resol ve the question fornul ated above.

Facts are not in dispute insofar ~as the question of
jurisdiction is concerned. Admittedly at the relevant tine
no Muni ci pal Magistrate had been appointed in accordance
with the provisions of Section 469 of the Act ‘and the
conplaint was filed by respondent No. 1 in the Court of
Metropolitan Magistrate, Delhi, for trial of an offence
puni shabl e wunder Section 332 of the Act. The |earned
Metropolitan Magistrate is a Judicial Mgistrate of the
First Class but there was no notification by which the
powers of Municipal Mgistrates were conferred on him

Froma plain reading of Section 4 C.P.C. (supra) it
energes that the provisions of Crinminal Procedure Code are
appl i cabl e where an of fence under the |Indian Penal Code or
under any other law is being investigated, inquired into,
tried or otherw se dealt wth.

Section 469 of the Act enpowers the central. Governnent
to appoint one or nore Magistrates of the First Class to try
of fences under the Act. Al such Magistrates are called
Muni ci pal Magistrates and shall Dbesides the trial of
of fences under the Act, rules, regulations or bye-Ilaws
franed thereunder, exercise all other functions of a
Magi strate as provided in the Act and are not precluded
fromtrying offences under any other lawas well. Every
Muni ci pal Magi strate appointed under Section 469 of the Act
by the Central Government is a Judicial Mugistrate of the
First Cass and shall be deened to be a Magi strate appointed
under Section 12 Cr.P.C. Thus, no person who iS not a
Judicial Magistrate of the first Class can be conferred
powers of a Municipal Magistrate to try offences under the
Act, rules, regulations or bye-laws made under the Act.

The bar of jurisdiction of ordinary crimnal courts to
try of offences under the Act is brought about by Section
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470 of the Act which inter alia provides that all offences
under the Act, whether commtted wthin or wthout the
l[imts of Del hi  shall be cognizable by a Minicipa
Megi strate. Vide Section 467 of the Act no Court shal
proceed to the trial of any offence specified in the
section, including an offence under Section 332 of the Act
except on a conplaint of or information received froman
of ficer, not bel ow the rank of Deputy Commi ssioner
appoi nted by the Adm nistrator of the Corporation

Keeping in view the scheme of the Act and the rel evant
provi sions of the Code of Crimnal Procedure it energes that
the Government has an obligation under Section 469 of the
Act to appoint Minicipal  Mgistrates for trial of offences
under the Act, rules, regul ati ons or bye-l aws nade
thereunder. The wuse of the word "may" in Section 469 of the
Act only indicates that the Government has the discretion to
appoi nt one or nore Municipal- Magistrates but it certainly
does not relieve the Government of its obligation to appoint
Muni ci pal 'Magi'strates and once such Minicipal Magistrates
are appoi'nted, they alone would have the jurisdiction to try
of fences under— the Act as per the mandate of Section 470 of
the Act. The bar under Section 470 of the Act becones
operative only when a Muni ci pal Magistrate has been
appointed for trial of ~-offences under the Act. The C.P.C
i s conprehensive and exhaustive. To the extent that no valid
machinery is set up /  under any other law for trial of any
particul ar case, the jurisdiction of the ordinary crinina
court cannot be said to have been excluded. = Exclusion of
jurisdiction of a court of general jurisdiction can be
brought about only by setting up of a court of Ilimted
jurisdiction in respect of the limted field provided that
the vesting and the exercise of that limted jurisdiction is
cl ear and operative. Thus, where there is no valid nmachinery
for the exercise of jurisdictionin a'specific case the
exercise of jurisdiction by the Judicial Mugistrates or the
Metropolitan Magistrates, as the case may, is not excluded.
The aw and procedure for trial | of cases under the Indian
Penal Code and those under other statutes, according to
Section 4 C.P.C. is not different except that in the cases
of offences wunder other |aws, the procedures |aid down by
the C&.P.C. is subject to the provisions of the relevant
enactment for the time being in force for regulating the
manner of trial of offences under that enactnent.

A conjoint reading of the provisions of Cr.P C and-the
Act, therefore, unanbiguously suggests that inthe absence
of courts of special jurisdiction i.e. Minicipal Mgistrates
to be appointed under Section 469 of the Act, a Judicia
Magi strate of the First Class or a Metropolitan Magistrate,
as the case may be, shall have the jurisdiction and powers
totry the offences wunder the Act in accordance with the
procedure envisaged by Section 467 of the Act- and in
accordance with the limtation the time prescribed for
initiation of the crimnal proceedings under Section 471 of
the Act. This interpretation is in accord with the position
that every offence committed under the Indian Penal Code or
under any other law for the tine being in force nust be
tried and an accused cannot be pernitted to raise any
objection with regard to the forumfor trial of the offence
where the specific forumhas not been constituted under the
Act because the law does not contenplate an offence, to go
untried. Wiere, no court of a Minicipal Mgistrate has been
constituted under Section 469 of the Act and no Notification
has al so been issued conferring the powers of a Minicipa
Magi strate on a Particular Judicial Mgistrate of the First
Class or a Metropolitan Magistrate, as the case nmay be, the
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jurisdiction of an ordinary crimnal court to take
cogni zance of the offences committed under the Act, rules,
regul ations or bye-laws made thereunder is exercisable by
the courts of general jurisdiction established to try
of fences under the Indian Penal Code as well as the offences
under any other |aw

We, therefore, unhesitatingly cone to the conclusion
that in the absence of establishment of the courts of a
muni ci pal Magi strate under Section 469 of the Act, the
Magi strates of the First Cdass including Metropolitan
Magi strates are conpetent to try offences punishabl e under
the Act, rules, regulations or bye-laws made thereunder. Qur
answer to the question ‘posed in the opening part of the
judgrment, therefore, is in the affirmtive.

In view of the aforesaid discussion, we do not find any
error to have been conmitted by the Iearned Metropolitan
Magi strate in taking conginance of the conplaint filed by
respondent, No. 1 under Section 332 read with Section 461 of
the Act against the appellant since it is not disputed that
the conpl'aint had been filed-in the manner prescribed by the
Act. Respondent No. 1 could not have filed the conplaint
before a Minicipal Mgistrate, since no such Minicipa
Magi strate had been appointed. The legal naxim ’'Tex non
cojit ad inpossibility’ which neans "the | aw does not conpel
a man to do that which he cannot possibly do" is squarely
attracted to the fact situation in thi's case. This appeal
therefore, nust fail and is hereby ~disnmissed. The tria
court is directed to expeditiously conduct the trial of the
crimnal conplaint 'No.533 of 1989 for the offence under
Sections 332/461 of the Delhi Municipal Corporation Act,
1957. W need not enphasis that if in the nmeanwhile a court
of Municipal WMagistrate has been established under Section
469 of the Act, the trial of the conplaint shall be
conducted by that Court and the conplaint shall be deened to

have been transferred to that court for its trial in
accordance with law from the court of the Metropolitan
Magi strate. Nothing said herei nabove shall, however, be

construed as any expression of opinion on the nmerits of the
cases




