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ACT:
I ncome Tax Act 1961, s.184/26A-Registration of firm
Regi strati on-\Wet her ensures for every subsequent year

HEADNOTE

The respondent - assessee firmwas registered in 1945
under the Indian Income Tax, 1922. The registration was up
to the assessnment year 1961-62. On 8th Novenber, 1961, the
| ast day of the previous year relevant to the assessnent
year 1962-63, there was a change in the constitution of the
firm From Novermber 9, 1961, a new instrument of partnership
cane into existence. On Septenber 29, 1962 the respondent -
assessee firmapplied for registration in Form 11A under the
I ncome Tax Act, 1961. The Income Tax officer refused
registration on the ground that the case fell under section
184(7) of the Act. The Tribunal upheld the order of the
I ncome Tax officer.

The High Court in a reference made by the Tribuna
under Section 256(1) of the Act. held that on the date of
application, the constitution of the assessee firm had
changed and that the application was for registration of the
firmwhich was in existence throughout the length of the
previous year in relation to the first assessnent under the
Act of 1961 and that being so, in accordance wth Rule
22(4)(ii) of the Incone Tax Rules, the application filed in
Form 11- A was a good and valid application

Di sm ssing the appeal by the revenue, this Court,

N

HELD: 1. The High Court was right in holding that the
application filed in Form 11-A was a good and wvalid
application. [313C D

2.1 Section 26A of the 1922 Act dealt wth the
procedure in registration of the firm Under the provision
application mght be made to the Incone-tax Oficer on
behal f of any firm constituted under an instrunent of
partnership specifying the individual shares of the partners
309
for registration for the purpose of that Act and of any
enactment for the A tinme being in force either relating to
i ncome-tax or super-tax. The application was required to be
made by such person or persons and was required to contain
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such particulars and had to be in such formand was required
to be verified in such manner as had been prescribed. It was
thereafter required to be dealt wth by the Incone-tax
Oficer, in the manner prescribed. [311G H 312A-B]

The Act of 1922 contai ned power for the Central Board
to make rules under the said Act. Rule 2(a)(i) of said Rules
required the filing of an application for registration
within a period of six nonths of the constitution of the
firmwhichever was earlier or in any other case before the
end of the previous year, as was required by clause (ii).
Application for renewal of registration under rule 6 had to
be filed before the 30th day of June of a particular
assessment year. [312B-(C]

2.2 There were two types of fornms given in form| which
was the formof application for registration of the firm
under section 26A of~ 1922 Act. One was an application for
registration sinpliciter where there was no registrati on but
when the firmas constituted on the date of the application
was different fromthe one whose incone was under assessnent
then in  schedule (B) of the form particulars of the
apportionnent of inconme, profits or gains or loss of the
busi ness in the previous year, between the partners who were
entitled to shares in such'income, profits or gains or |oss
had to be given. The form of the renewal application was
appended to rule (6). [312C E]

2.3 Under the 1922 Act both the forns were neant for
the purpose of first registration of ~the-  firm and not
renewal , but the form of renewal ~appended to rule 6 was
different. Essentially, simlar-is the position under the
1961 Act. Chapter XVl of the 1961 Act deals wth that
position. Section 182 of the Act deals with assessnent of
registered firnms, and section 184 of the Act deals wth
application for registration of firm Sub-section (4) of
Section 184 stipulates that the application shoul d be made
before the end of the previous  year for the assessment in
respect of which registration was sought. The Incone-tax
Oficer had power to entertain application even after the
end of the previous year.[312G H; 313A- B]

2.4 The scheme for renewal under 1961 Act was different
fromthe one under the 1922 Act in one significant aspect,
whil e under 1922 Act the application for registration nmeant
application for registration
310
for every vyear and if granted it was valid for -one
asesessnent year but under 1961 Act once registration is
granted, such registration ensures for every subsequent
year, if certain requi renents are fulfilled. Such
requirements are provided in sub-section (7) of section 184
of the Act.

[313B-C]

2.5 1t is apparent fromrelevant provisions of the two
Acts that registration granted under 1922 Act cannot have
effect of continuing the registration for the assessnent
year 1962-63 where 1961 Act would apply. For that year an
application for registration of the firm has to be nmade
under section 184(1) of the 1961 Act, and the fact of such
regi stration noted under sub-section (4) of section 185 of
the Act. Sub-section (7) would not come into effect at that
time. It woul d come into effect for the subsequent
assessnment year 1963-64. [ 313D F]

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1912
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(NT) of 1974

Fromthe Judgnent and order dated 23rd Novenber. 1973
of the Patna H gh Court in Tax Case No. 46 of 1969.

S.C. Manchanda, K. P. Bhatnagar and M ss A. Subhashin
for the Appell ant.

The Judgrment of the Court was delivered by

SABYASACH MUKHARJI, J. This is an appeal from the
deci sion and judgnment of the H gh Court of Patna dated 23rd
Noverber, 1973. The appeal 1is by certificate fromthe High
Court under section 261 of the Income Tax Act, 1961,
herei nafter called the ’'Act’. The assessee firm was
regi stered in 1945 under. the Indian Income Tax Act, 1922.
The registration was upto the assessnent year 1961-62. There
was a change in the constitution of the firmon the |ast day
of the previous year relevant to the assessnent year 1962-63
on 8th Novenber. 1961. From Novenber 9, 1961, a new
instrument of partnership came into existence. On Septenber
29, 1962, the firmapplied for registration under the Act in
Form 11A. 'The Incone-tax officer refused registration on the
ground that the case fell under section 184(7) of the Act.
The Tribunal, —thereafter upheld the order of the |Incone-tax
officer. There was a reference to the Hgh Court. It was
held by the High Court that the application was filed in
Septenmber, 1962. On that date the constitution of the firm
had changed. The
311
application for registration under the 1961 Act was for
registration of the firm which was in existence throughout
the length of the previous year -in relation to the first
assessnment year under the Act of 1961. That being so, in
accordance with rule 22(4)(ii), Income Tax Rules, the
application filed in Form 1 |A was a good and wvalid
application.

The High Court, further, observedthat the schene of
renewal of registration under the Act of 1961 was different
fromthe one that obtained under 1922 Act. Under the Act of
1922, application for renewal of registration meant
application for registration every year and had the effect
of registering the firm every year. Under the Act of 1961
when once registration was granted under the Act of 1922 to
any firm for any assessnment year it enured for subsequent
years also unless there was a change in the constitution of
the firm A registration granted under the Act of 1922 would
not have the effect of continuing the registration for the
assessment year 1962-63 to which the Act-of 1961 becane
applicable. For that year an application for registration
had to be made for the purposes of the Act of 1961 in
accordance wth section 184(1) and the fact that the
regi stration under the Act had got to be noted under sub-
section (4) of section 185 of the Act. A renewal of
registration granted under the Act of 1922 is not a
"recognition granted® or "order issued" wthin the nmeaning
of section 297(2)(k) of the 1961 Act and was, therefore, not
saved by the provisions of that section.

The question that was referred by the Tribunal to the
Hi gh Court under section 256(1) of the Act was as foll ows:

"Was the application for registration nade in Form
No. 11A on 29th Septenber, 1962 validly refused?"

The question of registration of the firm under the
rel evant I ncone Tax Acts was dealt with under section 26A of
1922 Act. Section 26 of the 1922 Act dealt with the change
in the constitution of a firm as neither the revenue
authorities nor the H gh Court has proceeded on any question
of the constitution of the firm it is not necessary for the
present purpose to deal wth that. Section 26A of the 1922
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Act dealt wth the procedure in registration of the firm
Under the provision, application mght be nade to the
I ncome-tax officer on behalf of any firmconstituted under
an instrunment of partnership specifying the individua
shares of the partners for registration for the purpose of
t hat
312
Act and of any enactnent for the time being in force either
relating to income-tax or super-tax. The application was
required to be made by such person or persons and was
required to contain such particulars and had to be in such
formand was required to be verified in such manner as had
been prescribed. It was thereafter required to be dealt with
by the Inconme-tax officer in the nanner prescribed. The Act
of 1922 contai ned power for the Central Board to make rules
under the said Act. Rule 2(a)(i) of said Rules required the
filing of an application for registration within a period of
six months of the constitution of the firmor before the end
of the previous year of the firm whichever was earlier or in
any other. case bhefore the end of the previous year, as was
requi red by clause (ii). Application for renewal of
registration under rule 6 had to be filed before the 30th
day of June of a particul ar assessnent year. There were two
types of forns given in form | which was the form of
application for registration of the firmunder section 26A
of 1922 Act. One mwmas an application for registration
sinpliciter where there was no registration but when the
firmas constituted on the date of  the application was
different from the one whose inconme was under. assessnent
then in schedule (B) of the form particulars of the
apportionnent of income, profits or gains or loss of the
business in the previous vyears, between the partners who
were entitled to shares in such incone, profits or gains or
loss had to be given. The formof the renewal application
was appended to rule (6). It mght be noted that the Centra
Board of Direct Taxes had extended the time for registration
during the transitional period after comng into operation
of the Act of 1961, upto 30th Septenber, 1962. It would thus
be seen that when the application was filed it was in tine,
it was not necessary to fill up the two schedules but if the
application was filed for the first registration of the
firm which was in existence in the previous year at a point
of time when the firmwas reconstituted then the particul ars
of both kinds had to be given. But the assessnent onthe
newy constituted firmon the date as it was constituted at
the time of assessnment could be nade when it was found that
the firmas constituted was different fromthe one which had
earned the profit in the previous year

It is apparent, therefore, that under the 1922 Act both
the forms were neant for the purpose of first registration
of the firmand not renewal, but the form of - renewal
appended to rule 6 was different. Essentially, sinilar is
the position wunder the 1961 Act. Chapter XVI of the Act
deals with that position. Section 182 of the Act deals with
assessment of registered firns, and section 184 of the Act
deals with application for registration of firm Sub-section
(4) of section 184
313
stipulates that the application should be made before the
end of the previous year for the assessnment in respect of
which registration was sought. The Incone-tax officer had
power to entertain application even after the end of the
previous year. The basic point that has to be borne in mnd
inthis case is that the scheme for renewal under 1961 Act
was di fferent fromone under the two Acts in one significant
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aspect, while under 1922 Act the application for
registration neant application for registration for every
year-and if granted it was valid for one assessnent year but
under 1961  Act, once registration is granted, such
registration enures for every subsequent year, if certain
requirements are fulfilled. Such requirements are as
provided in sub-section (7) of section 184 of the Act. Such
procedure, it seens to us. has been substantially conplied
with. The question which the H gh Court posed before it was
whet her the application filed on 29th Septenber, 1961 in
Form 11A was a good application in accordance with 1961 Act
and the rules framed thereunder or whether ii was a case of
continuance of the registration granted under 1922 Act
within the neaning of sub-section (7) of section 184 of the
Act. It is apparent fromrel evant provisions of the two Acts
that registration granted under 1922 Act cannot have effect
of continuing the registration for the assessment year 1962-
63 where 1961 Act would apply. For that year an application
for registration of the firmhas to be nade under section
184 (1) of 1961 Act, and the fact of such registration noted
under sub-section (4) of section 185 of the Act. Sub-section
(7) would not conme into effect at that tinme, it would cone
into effect for the -subsequent assessnent year 1963-64. In
the instant case, the application was "filed in Septenber,
1962-on that date/'the constitution of the firm had changed-
the application for registration wunder 1961 Act was for
registration of the firm which was in-existence throughout
the length of the previous year inrelation to the first
assessment under 1961 Act. That was in accordance with rule
22(4)(ii) of the Rules and the application filed in Form 11A
was a good and valid application. The H gh Court so held. W
agree. The other aspect-whether section 297(2)(k) - of 1961
Act was applicable, was al so discussed by the H gh Court but
it is not necessary to refer toit in the viewwe have
t aken.

In any view of the matter in the facts of this case and
in view of so-called alleged detects in the application
according to the Incone-tax officer, the Incone-tax officer
under sub-section (2) of section 185 of the Act shoul'd have
given an opportunity to the firm and in not having done so,
did not act validly and the rejection of the application
314
was invalid. The question referred to the H gh Court was
rightly answered in the negative. The appeal fails and is
di smissed. Since the other side was not represented here,
there will be no order as to costs.

ML. A Appeal di sm ssed.
315




