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CASE NO. :
Appeal (crl.) 1080 of 2001

PETI TI ONER
GULAM HUSSAI N SHAI KH CHOUGULE

Vs.
RESPONDENT:
S. REYNOLDS, SUPTD. OF CUSTOVS, MARMGOA
DATE OF JUDGVENT: 19/10/ 2001
BENCH

D. P. Mhapatra K. G Bal akri shnan

JUDGVENT:

D. P. MOHAPATRA, J.

Leave granted.

Faced with dism ssal of the revision application
filed by him challenging thejudgnent passed by the
Appel | ate Court dism ssing his appeal, the accused Gul am
Hussai n Shai kh Chougule has filed thi's appeal by specia
| eave assailing the judgnment of the Courts bel ow convicting
hi m of the of fence under section 135 of the Custons Act,

1962 (for short the Act) and sentencing himto undergo

i mprisonnment for three years and to pay a fine of Rs.25, 000/-
in default to undergo six nonths sinple inprisonnent

further.

The gist of the prosecution case is that 207 silver
i ngots wei ghing approxi mately 30 kgs. val ued at
Rs. 4, 22, 48, 225/ - were cl andestinely brought into Goa in an
Arab Dhow and the sane were to be transported in the
trawl er Grandev Navdurga (for short the trawer). When
the said traw er was intercepted at Aguada Light House by
the Oficers of the Custons Departnent on 4th of Cctober,
1988 the appellant was found to be present on the traw er.
The investigation revealed that the traw er was stationed on
the port for being used to carry and transport the contraband
silver ingots.

The respondent who was a Custons O ficer

issued a notice to the appellant on 5th October, 1988 and
recorded his statenent under section 108 of the Act.
Subsequently on 6th Cctober, 1988 the appel |l ant was

arrested and produced before the Magistrate on 7th Cctober
1988. Thereafter on 28th February, 1989 the respondent

filed a conplaint under section 135 of the Custonms Act in the
Court of the Chief Judicial Mugistrate, Panaji. The trial court
by judgnent dated 18th February, 1995 convicted the

appel | ant and others for having committed the offence under
section 135 of the Custons Act and sentenced himto

undergo 7 years rigorous inprisonnent and to pay a fine of

Rs. 50,000/ - and in default to suffer rigorous inprisonnent for
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one year. The Additional Sessions Judge, Mapusa by the

j udgrment dated 28.12.1999 nai ntai ned the conviction of the
appel | ant but reduced the sentence to three years rigorous

i mprisonnent with a fine of Rs.25,000/- in default to undergo
six nonths sinple inprisonment further. The appellant filed
the Crimnal Revision Application No.6 of 2000 assailing the
j udgrment/order of the Appellate Court. The High Court by
order dated 28.4.2000 dismissed the Crininal Revision
Application. The said order is under challenge in the present
appeal

I n paragraph 4 of the judgnent under chall enge
the H gh Court has formulated the three points urged by the
counsel appearing for the appellant, nanmely :

1. The Custons Aut horities while recording the
st at ement under section 108 of the Custons

Act, had not followed the safeguards provided

under Section 164 Crimnal Procedure Code;

2. The applicants in Criminal Revision
Application No.4, 5 and 6/2000 had been
det ai ned by the Customs Authorities from4th
Cct ober, 1988 to 7th Cctober, 1988, which
amounts to arrest of the said applicants and
the statenments of these applicants were
recorded under Section 108 of the Custons

Act during this period of detention after giving
threats and exercising duress. In this
connection it is pointed out that the nedica
papers of the applicants show that they were
assaul ted and, as such, the statenments of
these applicants recorded under section 108
of the Customs Act, cannot be saidto be

vol untary; and

3. No link has been established between the
Arab dhow and the said traw er.

The High Court, on exami nation of the first point

whi ch raised essentially a question of |law, rejected the
contention of the applicant referring to different decisions of
this Court in Union Textile Traders vs. Shree Bhawan

Cotton MIIs Ltd. (AR 1970 SC 1940); Har bansi'ngh Sar dar
Lenasi ngh and another vs. The State of Mharashtra & Anr.
(AR 1972 SC 1224); K. T.MS. Mhd. and another etc.etc

vs. Union of India (1992 (3) SCC 178), and held that the
provi sions of section 164 of the Crimnal Procedure Code
are not applicable to the confessional statenment of the
appel | ant recorded by the Custons O ficer under section 108
of the Act and therefore rejected the contentions raised on
behal f of the appellant that the safeguards prescribed under
section 164 Crimnal Procedure Code having not been
conplied by the Custons Officer the statenent is

i nadmi ssi bl e in evidence. The High Court held that a
statenment recorded under section 108 of the Act is neither
hit by section 164 Crininal Procedure Code nor section 25
of the Evidence Act.

Regardi ng the other two points urged by the
counsel for the appellant, the Hi gh Court did not fee
persuaded to interfere with the concurrent findings of fact
rejecting the contention that the statenent recorded under
section 108 of the Act was not voluntary one having been
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obt ai ned under pressure of coercion and threat and physica
assault on the appellant. The High Court also rejected the
third point that the prosecution has failed to establish any
connection between the Dhow and the trawl er on which the
appel l ant and ot hers were present.

The | earned counsel for the appellant reiterated
the contentions rai sed before the H gh Court that the
saf eqguards prescribed under section 164 Crininal Procedure
Code for recording the confessional statenent of an accused
have not been followed by the Customs O ficer
Section 108 of the Custons Act, 1962 reads
as follows:

108 Power to summon persons to give

evi dence and produce docunents (1) Any
gazetted officer of custom shall have power
to summon any person whose attendance

he consi ders necessary either to give

evi dence ‘or-to produce a docunent or any

ot her thing in any inquiry which such officer
is making in connection w th the smuggling

of any goods.

(2) A summons to produce docunents or

ot her things may be for the production of
certain specified docunents or things or for
the production of all documents or things of
a certain description.in the possession or
under control of the person summopned.

(3) Al persons so summoned shall be bound

to attend either in person or by an authorised
agent as such officer may direct; and al
persons so sumoned shall be bound to

state the truth upon any subject, respecting
whi ch they are exam ned or nmke

statenents and produce such docunents

and other things as nay be required.

Provi ded that the exenption under section

132 of the Code of Civil Procedure, 1908 (5
of 1908), shall be applicable to any

requi sition for attendance under this section

(4) Every such inquiry as aforesaid shal
be deemed to be a judicial proceeding within
the meani ng of section 193 and section 228
of the Indian Penal Code (45 of 1860).

In the case of Assistant Collector of Centra

Exci se, Rajamundry vs. Duncan Agro Industries Ltd. & Os.,
2000(7) SCC 53, this Court held that the provision in section
164 of Crimnal Procedure Code enpowers a Judicia

Magi strate to record any confession or statenent nade to

hi m during the course of investigation. The power conferred
by Section 164, Criminal Procedure Code to record

conf essions and statements can be exercised only by a

Judi cial Magistrate. Even a police officer on whom power of
a Magi strate has been conferred is forbi dden fromrecording
a confession. Sub-sections (2) and (4) deal with procedure
whi ch such Magistrate has to foll ow while recording

i ncul patory statenments made by persons. Referring to
section 108 of the Custons Act, this Court observed
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Section 108 of the Customs Act does not
contenpl ate any nagi sterial intervention
The power under the said section is

i ntended to be exercised by a gazetted

of ficer of the Custons Department. Sub-
section (3) enjoins on the person

sunmoned by the officer to state the truth
upon any subject respecting which he is
exam ned. He is not excused from

speaking the truth on the prem se that such
statenment could be used against him The
said requirenment is included in the

provi sion for the purpose of enabling the
gazetted officer to elicit the truth fromthe
person interrogated. There-is no

i nvol venment of the Magistrate at that stage.
The entire idea behind the provision is that
the gazetted officer questioning the
person nust-gather all the truth concerning
the episode. If the statenent so extracted
is untrue its utility for the officer gets |ost.

..... The ban contained in section 25 of
the Evidence Act is an absolute ban. But it
must be renmenbered that there is no ban
in regard to the confession nade to any
person other than a police officer, except
when such confessi on was made whil e he
is in police custody. The incul patory
statenent namde by any person under
Section 108 is to non-police personnel and
hence it has no tinge of inadnmissibility in
evidence if it was made when the person
concerned was not then in police custody.
Nonet hel ess the caution contained in lawis
that such a statenent shoul d be scrutinised
by the court in the sane manner as
conf essi on made by an accused person.to
any non-police personnel. The court has to
be satisfied in such cases, that any
i ncul patory statenment nmade by an accused
person to a gazetted officer nmust al so pass
the tests prescribed in Section 24 of the
Evi dence Act. If such a statenment is
i mpai red by any of the vitiating prem ses
enunerated in Section 24 that statenent
becomes usel ess in any crimnmna
pr oceedi ngs.

In the judgnment this Court quoted with
approval the follow ng observati ons nade by
Hi dayatullah, J. (as he then was) in Haroon Haji Abdulla
vs. State of Mharashtra ((1968) 2 SCR 641):

...... These statements are not confessions
recorded by a Magi strate under Section

164 of the Code of Criminal Procedure but
are statenents nmade in answer to a notice
under Section 171-A of the Sea Custons

Act. As they are not nade subject to the

saf eguards under which confessions are
recorded by Magi strates they nust be
specially scrutinised to finding out if they
were made under threat or prom se from
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soneone in authority. If after such scrutiny
they are considered to be voluntary, they
may be received against the nmaker and in
the sane way as confessions are received,

al so against a co-accused jointly tried with
hi m

Ref erence was nmade to the decision in
Ronesh Chandra Mehta vs. State of West Bengal ( 1969)
2 SCR 461) wherein it was held:
VWhen an inquiry is being conducted under
Section 108 of the Custons Act, and a
statenent is given by a person agai nst
whomthe inquiry is being held it is not a
statenent nmade by a person accused of an
of fence and the person who gives the
st at ement does not stand in the character
of an accused person

Thi-s Court also referred the case in Percy
Rustonji Basta vs. State of Mharashtra, (1971) 1 SCC 847,
and al so the three Judge Bench deci sion in Harbansi ngh
Sardar Lenasingh & Anr. vs. State of Maharashtra, (supra);
Veera I brahimv. The State of Maharashtra, (1976) 2 SCC
302 and Pool pandi v. Supdt., Central Excise ,(1992) 3 SCC
259).

The concl usi ons of ‘the Court were sumarised
as foll ows:

We hold that a statenment recorded by

Custons O ficers under Section 108 of the
Custons Act is adnissible in evidence: The
court has to test whether the inculpating
portions were made voluntarily or whether it
is vitiated on account of any of the prem ses
envi saged in Section 24 of the Evidence
Act........

In view of the position of |aw enunciated by this

Court in the recent decision afore-nmentioned with which we
are in respectful agreement, no exception can be taken

agai nst the finding recorded by the H gh Court on the point-:

Regardi ng section 24 of the Evidence Act the
case of the appellant was that since the confessional
stat ement was nade under inducenent and threat and
physi cal assault which, the H gh Court on examnation
declined to accept on the facts energing fromthe evidence
in the case, there is no scope for this Court to interfere with
the order in that regard in exercise of jurisdiction under
Article 136 of the Constitution

For the reasons discussed in the foregoing
par agraphs, it has to be held that the H gh Court rightly
rejected the contentions raised on behalf of the appellant on
that score. Thus the appeal, being devoid of merit, is
di sm ssed

o J.
(D. P. Mohapatr a)
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Dated the 19th Cctober,

2001

N
(K. G Bal akri shnan)




