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Thi s appeal by special |leave is directed against the judgment
and order of the H gh Court of Punjab and Haryana at Chandigarh in
CW No. 18310 of 1998.  The appel |l ants/petitioners claimng to be
the proprietors and co-sharers in the Shanml at Deh | ands which
conprised in three villages, namely \026 Kairwali, Anritpur Khurd and
Antitpur Kalan inpugned the Consolidation Schenme in respect of
Sham at Deh | ands of the aforesaid three villages published on
February 8, 1995. They al so challenged the order of the Director of
Consol i dati on, Haryana, in Case No. 148 of 1996 dated June 6, 1997
whereby he held that the aforesaid Schene had been prepared in
accordance with the direction of the High Court contained inits
j udgrment dated August 10, 1987 and upheld by an order of the High
Court dated November 16, 1995.. The High Court by its inpugned
judgnment and order dismssed the wit petition and held the
Consol i dati on Scheme so published to be valid and in accordance with
I aw.

Bef ore we advert to the facts of the case, we may notice that in
accordance with the provisions of the Punjab Village Conmpbn Lands
(Regul ations) Act, 1961 the Sham at | ands except those which were
affected by river action and sonme ot her specified categories vested in
the Panchayat. The Sham at Deh was, therefore, by and | arge
confined to the lands which were affected by river action after the
year 1961. |In view of the change of course of river Yanuna the |ands
were subjected to alluvion and delluvion and a provision was nade in
Doui e Land Records Manual to the effect that the | ands which were
recovered shall be nmintained as Shamlat Deh of all the three villages
i.e. the land which is recovered after the | oss of any Khewat or
recovered as excess area. The |and owners and the occupancy tenants
who had lost their land were held entitled to reclaimthe recovered
area for the purpose of cultivation and the land had to be distributed to
themin proportion to the area which they had | ost by reason of
subnersion of their lands with the change of course of the river.
Necessary provision was nmade in the Wajab-ul-Arz during the first
settlenent held sonetine in 1906-1907 which provided as follows : -

"The met hod of assessment in all the three paties is in
equal shares and inside the paties it is in accordance with
Hasab Rasad Zare Khewat on the basis of the |and

revenue as assessed according to settlenent of M.

Douie. 1t has al so been shown that whatever land is
recovered fromthe village is mentioned as Shanml at of al
the three villages. Whether it is recovered after the |oss
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of any Khewat or is recovered as excess area. The

| andowners and the occupancy tenants who have | ost

their land are entitled to retain the recovered area and
cultivate the same. At the tine of partition the area in the
Sham at whi ch has been recovered will be given to only

those | and owners and occupancy tenants in the first

instance in proportion to the area which they have | ost

since the settlenment of M. Douie. Thereafter the excess
area of the Shamat will be distributed according to the

rate of assessnment of M. Douie."

In the instant appeal we are concerned only with such Sham at
Deh | ands which were subject matter of Consolidation Schene franed
in the year 1966. |In this appeal we are not concerned with the
Consol i dation Schene in respect of other lands of the villages in
guestion which has attained finality and is not subject natter of
chal | enge.

I'n this background we may notice the relevant facts of this case.
Consequent _upon initiation of consolidation operations, a schene was
finalized by the Settlenment Oficer on Novenber 29, 1966. The said
Schene cane to be challenged by some of the right holders on various
grounds before the Hgh Court in CWP. No. 756 of 1967. There
were various objections raised such as that all the objections filed
under Section 21(2) had not been disposed of and, therefore, change
of possession was not justified. It was also objected to on the ground
that the Schene framed in relation to Sham at Deh Lands was not in
consonance with Wazab-ul-Arz. The wit petition was not entertained
by the Hi gh Court which held that the parties nmust avail of the
renmedi es provided under the Act. It was also observed that if
provi sions made in the Wazab-ul -Arz were applicable, the
Consol i dation Authorities nust take that into account. The wit
petition was so di sposed of on Novenber 29, 1968.

On July 4, 1969 the Settlement O ficer passed an order for
change of possession in accordance with the Schene since it appeared
fromthe Report of the Consolidation Oficer dated 'June 6, 1969 that
al nost 90% of the right hol ders were keen that the Scheme shoul d be
i mpl enent ed and change of possession of |and effected.

The Consolidation Schene came to be chal |l enged by one
Sul tan Si ngh before the Deputy Conmi ssioner, Karnal exercising
powers under Section 42 of the East Punjab Hol di ngs (Consolidation
and Prevention of Fragnentation) Act, 1948 - (hereinafter referred to
as 'the Consolidation Act’). I nvoki ng his revisional jurisdictionit
was contended that re-partition Scheme franed by the Consolidation
Authorities in respect of the three villages in question was not in
accordance with law. In particular the petitioner challenged the
propriety and legality of Paragraph 11 of Part VI of the Consolidation
Scheme relating to the partition of Shaml at |and of these three
villages. The Deputy Conm ssioner exercising the power of
revi sional authority under Section 42 of the Consolidation Act cane
to the conclusion that the Scheme to the extent it provided for
partition of Shaml at Deh was illegal and patently unjust and coul d not
be allowed to stand. He, therefore, allowed the petition and quashed
the provision of the re-partition Scheme in so far as it related to
partitioning of Sham at Deh of these three villages. He directed that
the Sham at Deh will remain intact on a separate khewat and the
change of possession which may have occurred in pursuance of the
above provision of re-partitioning Scheme shall stand quashed. He
further directed that the possession existing prior to the
i mpl ement ati on of the Consolidation Schene shall be restored on the
basis of the then existing entries in the revenue record. Consequentia
changes required to be made in the Consolidation Scheme shall be
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made by the Consolidation Oficer. This order was made by the
Deputy Comm ssi oner exercising revisional jurisdiction under Section
42 of the Consolidation Act on August 18, 1970.

Learned counsel for the respondents subnitted that this order
passed by the Deputy Conmi ssioner, Karnal was based on a
m sconception that there was any partitioning of the Sham at Deh

lands. 1In fact all the Shaml at Deh | ands were recorded in a separate
khewat of the three villages and this was done strictly in accordance
with the provisions of Wazab-ul-Arz. It is however not necessary for

us to go into the correctness of that order

It appears that another proceedi ngs under Section 42 of the
Consolidation Act was initiated by one Badlu. The Director
Consolidation by his order dated January 30, 1979 affirmed the order
dat ed August 18, 1970 noticing that the Schene in relation to the
Sham at | and had been revoked and that the concerned right hol ders
had to be given back possession of the |and in accordance wth that
or der.

't appears that the Consolidation Oficer by his order dated
February 5, 1986 purported to give effect to the order of the Deputy
Conmi ssi oner, Karnal dated August 18, 1970 with regard to change
of possession of |ands. The Consolidation Oficer, therefore, gave
certain directions/as to the manner in which the order had to be
i mpl enented. However, the Order of the Consolidation Oficer dated
February 5, 1986 was chal | enged before the High Court in C WP. No.
3143 of 1986. Before the Hi gh Court the State conceded that the
af oresai d order dated February 5, 1986 coul d not be sustained and
ought to be quashed. Accordingly the aforesaid order dated February
5, 1986 was quashed. The Hi gh Court further gave a direction that the
Consol idation Authorities shall proceedto frane a schene with
respect to the |and subject to alluvion and del |l uvsion (Sham at Deh
[ ands) only in accordance with | aw keeping in view Shart Wazab-ul -
Arz and the rights of the right holders. It would thus appear fromthe
order of the Hi gh Court dated August 10, 1987 that a direction was
made by the High Court to frame a Consolidation Schene only with
respect of Shaml at Deh |ands. This order does not touch the other
provi si ons of the Consolidation Schene which was franed in the year
1966, and was confined to the fram ng of the Schene in relation to
Sham at Deh | ands only.

Pursuant to the order of the H gh Court a fresh Schene was
published in regard to Shanl at Deh | ands on February 8, 1995. The
sai d Schene which has been annexed to this Appeal as Annexure P/ 5
records the fact that the type and the val ue of the lands had al ready
been assessed in the year 1965 whi ch had been found to be correct ‘on
the spot and which had been duly attested in the open session
Accordingly the list of the khasra nunbers as per val ue had been
incorporated in the Scheme. This clearly discloses that the Schene
franed related to the Shaml at Deh | ands only which formed subject
matter of the conprehensive Consolidation Schene franed in the year
1966. Since that part of the Consolidation Scheme which dealt wth
the Sham at Deh | ands had been quashed, the Schene was franed
with a view to provide a Schene for the Shaml at Deh | ands of the
three vill ages.

The said Scherme was approved in due course but the sane was

agai n chal |l enged before the High Court by some of the right hol ders.
The said wit petition was di sposed of by the High Court by its

j udgrment and order dated Novenber 16, 1995. The Hi gh Court

noticed that only 3 or 4 of the right holders out of the entire village
had chal |l enged only a part of the Scheme by the aforesaid wit

petition. The wit petition was, however, dism ssed by the H gh Court
by its order dated Novenber 16, 1995 and the second challenge to the
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Schene di d not be succeed. A special |eave petition was preferred
agai nst the judgnment and order of the Hi gh Court dated Novenber 16,
1995 but the sane was also rejected by this Court on May 2, 1996.

After the dism ssal of the wit petition filed by some of the right
hol ders, another application was filed by Surinder Singh and sone
other right holders of the three villages in question under Section 42
of the Consolidation Act. The Schenme was again chall enged on the
ground that the same was illegal being contrary to the provisions of
the Consolidation Act. It was also sought to be urged that since
guestions of title were involved the matter could not be decided by the
Consol i dation Authorities and shoul d have been deci ded under
Section 117 of the Land Revenue Act.

The Director Consolidation, Haryana, dism ssed the said case
bei ng Case No. 148 of 1996 by his order dated June 6, 1997. He held
that the Consolidation Authorities had prepared the Consolidation
Scheme /in accordance with the direction of the H gh Court dated
August 10, 1987. The Schene published on February 8, 1995 and
approved ‘on-May 5, 1995 had been chal |l enged by sone of the | and
owners before the High Court by filing a wit petition which was al so
di sm ssed on Novenber 16, 1995 and the Schene was upheld. In
these circunstances resort to Section 42 of the Consolidation Act was
not justified. The Director, therefore, dism ssed the petition and
uphel d t he Schene.

The fresh Schene published on February 8, 1995 and the order
of the Director Consolidation dated June 6, 1997 whereby he rejected
a fresh application under Section 42 of the Act were chall enged before
the Hi gh Court of Punjab and Haryana at Chandigarh in C WP. No.
18310 of 1998. The High Court by its inpugned judgnent and order
di smissed the wit petition

It appears fromthe perusal of the judgnent and order of the
H gh Court that the appellants did not challenge at all the Schene
publ i shed on February 8, 1995.. However, it was contended that the
said Schenme and the order of the Director Consolidation dated June 6,
1997 were in the teeth of the order dated August 18, 1970 passed
under Section 42 of the Act, which had not been chal |l enged at any
stage. Therefore, the inpugned order providing for partition of
Sham at lands in three villages was illegal. This contention was
repelled by the H gh Court hol ding that the aforesaid order was
chal | enged at every stage and ultimately the Hi gh Court gave direction
to decide the matter in the light of the entries contained in Wajab-ul -
Arz. Pursuant to the direction of the H gh Court the Schene cane to
be framed and therefore it could not be said that the order dated
August 18, 1970 attained finality having not been-challenged. ' The
H gh Court found that the Sham at | ands had been divided in
accordance with the entries in Wajab-ul -Arz and there was, therefore,
no question of title involved. The judgnent of the H gh Court has
been chal |l enged in this appeal

Learned counsel for the appellants submitted that the Hi gh
Court was in error in thinking that the order of the Deputy
Conmi ssi oner, Karnal, passed on August 18, 1970 and affirmed on
January 30, 1979 was ever the subject matter of challenge. |In fact that
order had attained finality. On the other hand counsel for the
respondents contended that the said order was non est having been
passed in clear violation of the proviso to Section 42 of the
Consol i dati on Act because no notice was given to the other parties
concerned. He further submitted that even assumng that a part of the
Consol i dation Schene which related to Sham at Deh | ands had been
guashed by the revisional authority exercising powers under Section
42 of the Consolidation Act, that part of the Schene ceased to exi st
and, therefore, in its place another Schene had to be franed. This is
what was done by framing a Scheme confined to the Shaml at Deh
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| ands on February 8, 1995. In the peculiar facts and circunstances of
this case we do not consider it necessary to refer to the argunents
advanced at the Bar regarding the correctness or otherw se of the
orders passed by the Consolidation Authorities dated August 18, 1970
and January 30, 1979. It is enough to notice that when the order dated
August 18, 1970 was sought to be inplenmented and an order was

passed by the Consolidation Oficer on February 5, 1986, the sane

was chal | enged before the Hi gh Court and while setting aside the

order of the Consolidation Oficer dated February 5, 1986 the High
Court gave a direction in CWP. No. 3143 of 1986 on August 10,

1987 to the Consolidation Authorities to frane a Scheme with regard
to Shaml at Deh lands only in accordance with the provision of Wj ab-
ul-Arz and rights of the right holders. This order of the Hi gh Court
was not chall enged and attained finality. |n obedience to the orders of
the H gh Court the Scherme was framed on February 8, 1995. The

Schene was agai n chall enged, though on different grounds, in C WP.
No. 4938 of 1995 and the High Court by its order dated November 16,
1995 dismi ssed the said wit petition. The special |eave petition
preferred against the aforesaid order of the H gh Court was al so

di smissed by this Court. Thereafter again when the Schene was

sought to be chall enged by sonme of the land holders by filing another
application under Section 42 of the Consolidation Act, the same was
rejected by the Director Consolidation holding that the Schene

franed in accordance with the direction of the H gh Court and which
was upheld by the High Court by its judgnent and order dated

Noverber 16, 1995 could not be chall enged under Section 42 of the
Consol i dati on Act. He accordingly disnmissed the application filed
bef ore hi munder Section 42 of the Consolidation Act.

We do not find any fault with the order of the Director
Consol i dati on dated June 6, 1997 nor do we findany error in the
i mpugned judgnent and order of the Hi gh Court-

Before parting with the judgnent we nay notice that on March
30, 2005 this Court passed the following order :-

" After sone argunent Counsel for the parties are
agreed that the direction of the High Court in its order
dated 10th August, 1987 was to frame a schene in respect

of Sham at Deh | ands which were subject to river action

in the year 1965-1966. The real dispute between the
parties before us is the extent of |and which is subject to
such river action. Learned counsel for the Appellants
contends that the extent of the |land subject to such river
action is what is given by himin his affidavit filed in this
Court at page 208 of the paper book, while Counsel for

the private Respondents disputes this fact.

In the circunstances, we direct the State of
Haryana to file an affidavit before this Court giving the
break up of the | ands which are the subject nmatter of the
Schene under challenge indicating clearly to what extent
the Sham at Deh consists of |ands subject to river action,
and other lands not affected by river action included in
the Sham at Deh. These particulars nmust be given by
reference to the schenes franed in the year 1965 and in
the year 1995. A copy, in advance, shall be given to the
parties by the Counsel for the State and they may submit
their comrents, if any, within a week thereafter.

Put up after three weeks."

Pursuant to the order aforesaid, an affidavit was filed on behal f
of the State of Haryana affirmed by the Director, Consolidation of
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Hol di ngs, stating that the area of Sham at |ands which was subject to
river action of all the three villages was 16806 Bi ght 13 Biswa. After
nmaki ng m nor adjustnents, the |ands avail able were 16660 Bi gha 1

Bi swa. Apart fromthe aforesaid | ands there was no other Sham at

Deh lands in the year 1965-1966. It was further stated that in the
Schene framed in 1966 there was no provision for the re-partition of
the above nentioned Sham at | ands and same were kept intact as

Sham at of all the three villages and was entered as Khewat No.1 of
the Khatauni and final Jamabandi. After the year 1965-66 there had
been no change in the area of Sham at |ands due to river action upto
the year 1995. It was further stated that the Scheme of 1995 had been
franed only in respect of Sham at | ands pursuant to the direction of
the H gh Court dated August 10, 1987. The affidavit further gave the
break-up of the lands that remmined for re-partition in accordance with
the provisions of the Wajab-ul-Arz. The area avail abl e was 14205

Bi gha 10 Biswa only, after excluding |ands given to the State of Utar
Pradesh under the Dixit Award and the lands allotted to displaced
persons as per the orders of the State Government. CQut of the area
that was availabl e, 4598 Bi gha 5 Biswa was given to the right holders
whose | ands were taken away and subnerged in the river Yanuna due

to river action, and the remaining land i.e. 9607 Bigha 5 Bi swa was
re-partitioned anmong all the right hol ders of the three vill ages
according to the provisions of Wajib-ul-Arz.

It was vehenently contended on behalf of the respondents that
in view of the order of this Court dated March 30, 2005 there was no
scope for further argunent and the appeal should be dism ssed on that
ground al one. W have al so noticed that even in the order of August
18, 1970 passed by the Deputy Conmissioner, Karnal, the area of
Sham at | and has been stated to be 16660 Bigha 1 Biswa. There is,
therefore, really no controversy as to the extent of the |and which
constituted the Sham at Deh of the three villages. However, it is not
necessary to dilate on this aspect of the nmatter any further in view of
our finding that the Schene as published and approved in the year
1995 is a valid Schene in relation to Sham at Deh | ands and was
framed on the basis of valuation of lands as they existed when the
Scheme of 1966 was franed.

We, therefore, find no nerit in this appeal and the same is
accordingly disnmissed but without any order as to costs.

CIVIL APPEAL NO. 647 OF 2000

Bagi rath Singh and anot her \ 005 Appell ants
Ver sus
State of Haryana and ot hers \ 005 Respondents

JUDGMENT

B.P. SINGH, J.

This Civil Appeal has been preferred by the appellants agai nst

the order of the Hi gh Court dismissing the review petition filed by
them for review of the judgnment and order of the Hi gh Court in Cvi
Wit Petition No. 18310 of 1998.
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We have today dismissed Civil Appeal No.646 of 2000 arising
out of CWP No. 18310 of 1998. W, therefore, find no nmerit in this
appeal and the sane is accordingly dism ssed.

\ 005\ 005. \ 005\ 005\ 005\ 005\ 005\ 005\ 005. J
( B.P. SINGH)

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005J
( S.H KAPADIA)

New Del h
Sept enber 6, 2005

WRI T PETITION NO° 413 OF 2003

Dhar am Veer Singh & others \ 005 Petitioners
Ver sus
State of Haryana and ot hers \ 005 Respondents

JUDGMENT

B.P. SINGH, J.

This Wit Petition has been filed by sonme of the |and hol ders
who are affected by the Consolidation Schene framed in regard to
Sham at Deh | ands of the concerned villages. The said schene was
chal | enged by some ot her proprietors and co-sharers in GCvil Wit
Petition No. 18310 of 1998 before the H gh Court of Punjab and
Haryana at Chandigarh. The said wit petition having been dism ssed,
Cvil Appeal No.646 of 2000 was preferred before this Court by
Speci al Leave. Despite the order of status-quo granted by this Court
pendi ng the appeal, the petitioners alleged that they were being
di spl aced since they were not parties in the wit petition filed before
the Hi gh Court.

They, therefore, filed the instant wit petition which has been
heard along with Civil Appeal No.646 of 2000.

We have delivered our judgnent today di sm ssing the G vi
Appeal No. 646 of 2000. We find no nmerit in this wit petition filed
by the petitioners and the sanme is accordingly dism ssed.




