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Al these appeals are directed agai nst the judgnent
order dated 19th March, 2001 passed by the Designated Court No.3
at Ahnedabad in Terrorist Case No.2 of 1997, Terrorist Case No. 33
of 1994 and Terrorist Case No. 16 of 1995. The two-Judge bench
bef ore whom t hese appeal s were posted for hearing referred the
matters to a three-Judge Bench by an order dated 24.9.2002. The
said Order reads as under: -

"The issue involved concerns the adm ssibility of a
confession in terns of Section 15 of the Terrorist and
Di sruptive Activities (Prevention) Act, 1987 ( in short
"TADA ACT"). Consequently, therefore, the other

provi sions as contained in Sections 12 and 18 have to be
read in order to assess the legislative intent therein

This Court in State v. Nalini, 1999 (5) SCC 253, in
par agraphs 80 and 81 stated the law to be as bel ow -

"80. Section 12 of TADA enables the
Desi gnhated Court to jointly try, at the sane
trial, any offence under TADA together with

and
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any other offence "with which the accused

may be charged" as per the Code of Crimna
Procedure. Sub-section (2) thereof enpowers
the Designated Court to convict the accused,

in such a trial, of any offence "under any ot her
law' if it is found by such Designated Court in
such trial that the accused is found guilty of
such offence. |f the accused is acquitted of
the of fences under TADA in such a trial, but
convi cted of the offence under any other |aw,

it does not nmean that there was only a trial for
such other offence under any other |aw

81. Section 15 of TADA enabl es the
conf essi onal statement of an accused made
to a police officer specified therein to becone
admi ssible "in thetrial of such a person". It
nmeans, /i f there was atrial of any offence
under TADA together with any other offence
under any other law, the admissibility of the
conf essi onal statenent woul'd continue to hold
good even if the accused is acquitted under
TADA of fences. "

The vi ew expressed above stands in unison with
view expressed in paragraphs 408 and 674 and sane is
noti ced as bel ow -

"408. As to whet her any offence under Section 3 or
Section 4 of TADA is nmade out in the present case, we
wi || consider at subsequent stage of the judgnent.  In
view of the decision of this Court in Bilal Ahmed Kal oo
Case contention of M.Natarajan is rather correct.
However, it appears to us that while holding the
confession to be inadm ssible ina trial when the accused
is acquitted of offences under Section 3 or Section 4 of
TADA, provisions of Section 12 of 'TADA were not taken
into consideration by this Court in the said judgnent.
Section 12 reads as under

"12. Power of Designated Courts wth
respect to other offences. \026 (1) Wen trying
any offence, a Designated Court may also try
any other offence with which the accused
may, under the Code, be charged at the sane
trial if the offence is connected with such other
of f ence.

(2) If, inthe course of any trial under this
Act of any offence, it is found that the accused
person has conmitted any other offence
under this Act or any rul e made thereunder or
under any other |aw, the Designated Court
may convict such person of such ot her
of fence and pass any sentence authorised by
this Act or such rule or, as the case may be,
such other law, for the punishnent thereof."

"674. Having regard to the provisions of Section 12 of the
TADA Act, the confession recorded under Section 15 will

be adm ssible in the trial of a person, co-accused, abettor
or conspirator for an offence under the TADA Act or the

rul es made thereunder and such other offence with which
such a person nay be charged at the same trial under the
provi sions of the Crimnal Procedure Code provided the
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of fence under the TADA Act or the rul es nade thereunder
is connected with such other offence.”

W are, however, constrained to record our doubt
as regards the state of the | aw as declared by the 3-
Judge Bench of this Court in Nalini (supra).

The issue, therefore, is whether the confessiona
statement would continue to hold good even if the
accused is acquitted under TADA of fences and there is a
clear finding that TADA Act has been wongly taken
recourse to or the confession loses its |egal efficacy under
the Act and thus rendering itself to an ordinary
confessional statenment before the Police under the
general law of the land. Nalini (supra) , however,
answers this as noticed above, in positive terns but we
have sone doubts pertaining thereto since the entire
justice delivery systemis dependent upon the concept of
fairness: It is the interest of justice which has a pre-
domi nant role inthe crimnal jurisprudence of the country
\ 026 The hall-mark of justice is the requirenment of the day
and the need of the hour. Once the Court comes to a
definite finding that invocation of TADA Act is wholly
unjustified or there is utter frivolity to inplicate under
TADA, would it be justified that Section 15 would be nade
applicable with equal’ force as in TADA cases to book the
of fenders even under the general |aw of the lland. There
i s thus doubt as noticed above!

On the wake of the aforesaid and having regard to

the decision of the Constitution Bench of this Court in
Pradip Chandra Parija v. Pranod Chandra Patnaik

(2002) 1 sCC 1, we do feel it expedient to-direct the
Registry for placing this natter before Hon' ble the Chief
Justice of India for constituting a 3-Judge Bench for the
purpose. It is ordered accordingly.”

In turn, the three-Judge Bench by an order dated 9.3.2004 has
referred the natters to a five-Judge Bench. The order reads: -

"This matter has been referred to a 3-Judge Bench
doubting the correctness of the decision in State Vs.
Nal i ni, 1999 (5) SCC 253 as to admissibility of a
confession in terms of Section 15 of the Terrorist and

Di sruptive Activities (Prevention) Act, 1987. It is stated
that there are sinilar provisions avail abl e even under
Prevention of Terrorist Activities Act (POTA). |If really the

guestion as posed by the 2-Judge Bench is to be

answered, it could only be done by a Bench of 5 Judges

as Nalini’'s case (supra) has been decided by a bench of
three | earned Judges. Therefore, this matter is referred to
5-Judge Bench. The Registry is directed to place the

papers before Hon' bl e the Chief Justice of India for
appropriate orders."

This is how the matters have been placed before this Bench

The Terrorist and Disruptive Activities (Prevention) Act, 1987
(hereinafter referred to as the Act) is a piece of Legislation containing
30 Sections. Though miniature |egislation, the Act tends to be very
harsh and drastic containing the stringent provisions to conbat the
nmenace of terrorismwhich has taken an endemic formindulging in
wanton killings, arson, looting of properties and other heinous crines
affecting human rights and individual liberty. The constitutionality of
the Act has been concluded by the Constitution Bench of this Court in
Kartar Singh Vs. State of Punjab, (1994) 3 SCC 569. The validity
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of Section 15 of the Act which would be relevant for the present
pur pose has been held to be intra-virus the Constitution. In

par agraphs 217, 218, 220, 222, 236 and 243 it is said:

"217. |If the procedural law is oppressive and violates the
principle of just and fair trial offending Article 21 of the
Constitution and is discrimnatory violating the equa
protection of laws offending Article 14 of the Constitution
then Section 15 of TADA Act is to be struck down.

Therefore, it has becone inevitably essential to exam ne

the classification of 'offenders’ and 'offences’ so as to
enabl e us in deciding whether Section 15 is violative of
Articles 14 and 21 of the Constitution.

218. The principle of legislative classification is an
accepted princi ple whereunder persons nmay be classified
into groups and such groups may differently be treated if
there is a reasonabl e basis for such difference or
distinction. The rule of differentiation is that in enacting
| aws differentiating between different persons or things in
di fferent circunstances which govern one set of persons

or objects such |laws may not necessarily be the sanme as
those governi ng anot her set of persons or objects so that
the question of unequal treatnent does not really arise

bet ween persons governed by different conditions and
different set of circunstances.

220. Coming to the distinction made in TADA Act

grouping the terrorists and di sruptionists as a separate
cl ass of offenders fromordinary crimnals under the
normal |aws and the classification of the offences under
TADA Act as aggravated formof crinmes di'stinguishable
fromthe ordinary crines have to be tested and

determ ned as to whether this distinction and
classification are reasonable and valid within the term of
Article 14 of the Constitution. |In-order to consider the
guestion as to the reasonabl eness of the distinction and
classification, it is necessary to take into account the
obj ective for such distinction and classification which of
course need not be nade with mat hematical precision
Suffice, if thereis little or no difference between the
persons and the things which have been grouped

together and those left out of the groups, the classification
cannot be said to be a reasonable one. |In making the
classification, various factors have to be takeninto
consi deration and exani ned as to whet her such a

di stinction or classification justifies the different treatnent
and whet her they subserve the object sought to be

achi eved.

222. As pointed out supra, the persons who are to be
tried for offences specified under the provisions of TADA
Act are a distinct class of persons and the procedure
prescribed for trying themfor the aggravated and

i ncensed nature of offences are under different
classification distinguishable fromthe ordinary crimnals
and procedure. This distinction and classification of
groupi ng of the accused and the offences to be tried

under TADA are to achieve the neani ngful purpose and
object of the Act as reflected fromthe preanble as well as
the ' Statenment of Objects and Reasons’ about which we

have el aborately dealt with in the preceding part of this
j udgrent .
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236. Keepi ng the above proposition, we have to decide

whet her the provisions of Section 15 of the 1987 Act

(TADA) contravene Article 14. True, if the classification is
shown to be arbitrary and unreasonabl e and wi t hout any
substantial basis, the |law would be contrary to the equa
protection of laws by Article 14.

243. The above decision, in our view, cannot be availed

of for striking down Section 15 of TADA Act because the
classification of 'offenders’ and 'offences’ to be tried by
the Designated Court under the TADA Act or by the

Speci al Courts under the Act of 1984, are not left to the
arbitrary and uncontrolled discretion of the Centra
Government but the Act itself has made a delineated
classification of the offenders as terrorists and

di sruptionists in the TADA Act and the terrorists under the
Speci al Courts Act, 1984 as well ‘as the classification of
of fences under boththe Acts.

This Court al so pointed out in paragraph 259 the procedura
saf equards to be foll owed by the police officer with regard to the
node of recording the confession. It is then held in paragraph 260
(SCC p. 681) as under: -

"260. For the foregoing discussion, we hold that Section

15 is not liable to be struck down since that section does
not offend either Article 14 or Article 21 of the
Constitution."

This Court, however, as a matter of abundant caution |aid down
certain guidelines, so as to ensure that the confession obtained is not
tainted with any vice and then said in paragraph 263 '(SCC p.682) as
under : -

"263. However, we would like to | ay down follow ng

gui delines so as to ensure that the confession obtained in
the pre-indictnment interrogation by a police officer not
lower in rank than a Superintendent of Police is not
tainted with any vice but is in strict conformty with the
wel | -recogni sed and accepted aesthetic principles and
fundanental fairness:

(1) The confession should be recorded in a free
at nosphere in the sane | anguage in which the
person i s exanm ned and as narrated by him

(2) The person from whom a confessi on has been
recorded under Section 15(1) of the Act, should be
produced before the Chief Metropolitan Mgistrate
or the Chief Judicial Mgistrate to whomthe
confession is required to be sent under Rule 15(5)
along with the original statenent of confession
witten or recorded on mechani cal device w thout
unr easonabl e del ay;

(3) The Chief Metropolitan Magistrate or the Chief
Judi ci al Magistrate should scrupul ously record the
statenent, if any, made by the accused so

produced and get his signature and in case of any
conplaint of torture, the person should be directed
to be produced for nedi cal exami nation before a
Medi cal Officer not lower in rank than of an
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Assistant Civil Surgeon

(4) Notwi thstandi ng anything contained in the Code
of Criminal Procedure, 1973, no police officer bel ow
the rank of an Assistant Comm ssioner of Police in
the Metropolitan cities and el sewhere of a Deputy
Superi ntendent of Police or a police officer of
equi val ent rank, should investigate any offence

puni shabl e under this Act of 1987.

This is necessary in view of the drastic
provisions of this Act. Mdre so when the Prevention
of Corruption Act, 1988 under Section 17 and the
I mmoral Traffic Prevention Act, 1956 under Section
13, authorise only a police officer of a specified rank
to investigate the offences under those specified
Act s.

(5) The police officer if he is seeking the custody of
any person for pre-indictnent or pre-trial
interrogation fromthe judicial custody, nust file an
affidavit sworn by hi mexplaining the reason not

only for such custody but also for the delay, if any,

i n seeking the police custody;

(6) In case, the person, taken for interrogation, on
recei pt of the statutory warning that he is not bound
to make a confession and that if he does so, the

sai d statenent nmay be used agai nst himas

evi dence, asserts his right to silence, the police

of ficer must respect his right of assertion w thout
maki ng any conpul sion to give a statenent of

di scl osure;

The Central Governnent nmay take note of these
gui del i nes and i ncorporate them by appropriate
amendnments in the Act and the Rul es.

The 1985 Act received the assent of the President on 23rd May
and canme into force on 24th May, 1985. The preanble of this Act
reads that the special provisions of this Act were nmade "for the
prevention of, and for coping with, terrorist and disruptive activities
and for matters connected therewith or incidental thereto".

i ed)
The Statenent of Objects and Reasons of the Act reads as
fol l ows: -

"Prefatory Note \026 Statement of bjects and Reasons. -
Terrorists had been indulging in wanton killings, arson

| ooting of properties and other heinous crines nostly in
Punj ab and Chandi garh. Since the 10th May, 1985, the
terrorists have expanded their activities to other parts of
the country, i.e. Delhi, Haryana, Uttar Pradesh and

Raj ast han as a result of which several innocent |ives have
been | ost and many suffered serious injuries. 1In planting
of expl osive devices in trains, buses and public places,
the object to terrorise, to create fear and panic in the
m nds of citizens and to disrupt comunal peace and
harmony is clearly discernible. This is a new and overt
phase of terrorismwhich requires to be taken serious

(enphasi s suppl
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note of and dealt with effectively and expeditiously. The
alarm ng increase in disruptive activities is also a matter
of serious concern. "

As the Act of 1985 was due to expire on 23rd May 1987, the
Presi dent pronulgated the Terrorist and Disruptive Activities
(Prevention) Odinance, 1987 (2 of 1987) which came into force from
24t h May 1987. The Ordi nance was repeal ed by the enactnent of
1987 (No. 28 of 1987) which received the assent of the President on
3rd Septenber 1987. However, the schene of the special provisions
in the Act of 1985 and the Act of 1987 remains the same. The
schene of the Act being, for the prevention of, and for coping wth,
terrorist and disruptive activities and for matters connected therewith
or incidental thereto.

The 1987 Act was fwurther anended by an Amendi ng Act 43
of 1993. The Statenent of Cbjects and Reasons to Anendi ng Act
are as foll ows: -

"The Terrorist-and Disruptive Activities (Prevention) Act,
1985 was enacted on 23rd May, 1985 in the background

of escalating terrorist activities in many parts of the
country. The Act cane into force with effect from 24th
May, 1985 with the /stipulation that it would remain valid
for a period of two years with effect fromthe date of its
conmencenent as it was hoped at that tinme that it would

be possible to control, the nenace of terrorismin a period
of two years. Unfortunately, terrorist violence has

conti nued unabat ed, necessitating the Governnment to
periodically extend the Act on the due dates in-1987,

1989 and 1991. The life of the Act is now due to expire
on the 23rd May, 1993. The views of the State

CGovernments were obtai ned while processing these

ext ensi ons and nost of them had reconmended

ext ensi on of the Act.

2. Terrorismwhich was initially confined to the States of
Punj ab, Janmmu and Kashmir and North East has spread

its tentacles to the States of Uttar Pradesh, Madhya

Pradesh, Hi machal Pradesh, Maharashtra, Haryana

Del hi, CGujarat and West Bengal. Apart fromthis, the
sophi sti cated weapons, renpte control devices, rocket

| aunchers, professional training and internationa

i nvol venment have added a new and di sturbing

di mension to the problem

3. The nenace of terrorismhas al so been a matter of

i nternational concern. Recently, we have entered into an
agreenment with the United Kingdom for nutua

assistance in the investigation and prosecution of
terrorist crine and the tracing, restraint and confiscation
of the proceeds and instruments of crine and terrori st
funds. This agreenent is particularly useful in dealing
with terrorisminspired from abroad

4. Keeping in view the above considerations, it is proposed
to anplify sone of the existing provisions so as to al so
concretize the agreenent signed recently with the

United Kingdom for mutual assistance in investigation

and prosecution of terrorists crine and the tracing,

restraint and confiscation of the proceeds and

instruments of crime and terrorist funds and to extend

the Act for a further period of two years up to 23rd My,

1995.
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5. The present Bill seeks to achieve the above nentioned
obj ects."

Thus, this type of extra ordinary |laws are made to contain the
extraordi nary situation by providing harsh, drastic and stringent
provi si ons, prescribing special procedure, departing fromthe
procedure prescribed under the ordinary procedural |aw for the
reasons that the prevalent ordinary procedural |aw was found to be
i nadequat e and not sufficiently effective to deal with the offenders
indulging in terrorist and disruptive activities. The preanbl es and
statenents of objects and reasons as referred to above are
mani festly evident that such extra-ordinary Act was nade to deal with
extra-ordinary situation for the prevention of, and for coping wth,
terrorist and disruptive activities and for matters connected therewith
or incidental thereto.

The term”’ terrorisni has not been defined under the Act. This
Court in ' H'tendra Vishnu Thakur Vs. State of Mharashtra
(1994) 4 SCC 602 held in paragraph 7 (SCC p. 618) as under: -

"7."Terrorism is one of the manifestations of increased

| awl essness and cult of violence. Violence and crine
constitute a threat to an established order and are a revolt
against a civilised society. ’'Terrorism has not been
defined under TADA nor is it possibleto give a precise
definition of 'terrorism or |lay down what constitutes
"terrorism. It may be possibleto describe it as use of

vi ol ence when its nost inportant result is not nerely the
physi cal and nental damage of the victimbut the

prol onged psychol ogi cal effect it produces or has the
potential of producing on the society as a whole. There
may be death, injury, or destruction of property or even
deprivation of individual liberty in the process but the
extent and reach of the intended terrorist activity travels
beyond the effect of an ordinary crine capable of being
puni shed under the ordinary penal law of the land and its
main objective is to overawe the Government or disturb
harmony of the society or "terrorise" people and the
society and not only those directly assaulted, with a view
to disturb even tenpo, peace and tranquility of the society
and create a sense of fear and insecurity. A 'terrorist’
activity does not nmerely arise by causing disturbance of

| aw and order or of public order. The fall-out of the

i ntended activity nust be such that it travel s beyond the
capacity of the ordinary | aw enforcenent agencies to

tackle it under the ordinary penal |aw Experience has
shown us that "terrorism is generally an attenpt to
acquire or maintain power or control by intimdation and
causi ng fear and hel pl essness in the minds of the people

at large or any section thereof and is a totally abnorna
phenonenon. \What distinguishes "terrorism from other
forns of violence, therefore, appears to be the deliberate
and systematic use of coercive intimdation. Mre often
than not, a hardened crimnal today takes advantage of

the situation and by wearing the cloak of '"terrorism, ains
to achieve for hinself acceptability and respectability in
the society because unfortunately in the States affected

by mlitancy, a 'terrorist’ is projected as a hero by his
group and often even by the m sguided youth. It is
therefore, essential to treat such a crinmnal and deal with
himdifferently than an ordinary crimnal capable of being
tried by the ordinary courts under the penal |aw of the

| and. Even though the crine conmtted by a "terrorist’
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and an ordinary crimnal would be overlapping to an

extent but then it is not the intention of the Legislature that
every crimnal should be tried under TADA, where the fal

out of his activity does not extend beyond the norma

frontiers of the ordinary crimnal activity. Every 'terrorist’
may be a crimnal but every crimnal cannot be given the

| abel of a "terrorist’ only to set in notion the nore stringent
provi sions of TADA. The crimnal activity in order to

i nvoke TADA nmust be committed with the requisite

intention as contenplated by Section 3(1) of the Act by

use of such weapons as have been enunerated in

Section 3(1) and which cause or are likely to result in the

of fences as mentioned in the said section.”

As already noticed, the Act provides harsh and stringent
provi sions ainmed at to achi eve the statenent of objects and reasons
for the prevention of, and for coping with, terrorist and disruptive
activities and for matters connected therewith or incidental thereto.

The nore stringent the Law, the less is the discretion of the
Court . Stringent |aws are nmade for the purpose to achieve its
objectives. This being theintendment of the |egislature the duty of

the court is to seethat the intention of the legislature is not frustrated.

If there is any doubt or anbiguity in the statutes, the rule of purposive
construction should be taken recourse to, to achi eve the objectives.

(See Swedi sh Match AB & Anr. VS. Securities & Exchange

Board, India & Anr. (2004) 7 Scal e 158 para 84 at p. 176)

Bef ore we proceed further, we may at this stage, notice a few
deci sions of this Court on the subject. 1In the case of Bilal Ahned
Kaloo Vs. State of A P. (1997) 7 SCC 431 the two-Judge Bench of
this Court held in paragraph 5 ( SCC p.434 ) as under: -

"5. Wiile dealing with the offences of which the appell ant
was convicted there is no question of |ooking into the
confessional statement attributedto him much | ess
relying on it since he was acquitted of all offences under
TADA. Any confession nade to a police officer is

i nadm ssible in evidence as for these offences and hence
it is fairly conceded that the said ban woul d not wane of f
in respect of offences under the Penal Code nerely
because the trial was held by the Designated Court for

of fences under TADA as well. Hence the case agai nst

hi mwoul d stand or fall depending on the other evidence."

This deci sion was rendered on 6th August, 1997. | On the sane day
anot her decision by the sanme Bench was rendered in the case of
Ranbhai Nat habhai Gadhvi Vs. State of Gujarat, (1997) 7 SCC
744 where it was pointed out in paragraph 18 (SCC p.751) as under

"18. It is obvious that power of the Designated Court to
charge the accused with any offence other than TADA

of fences can be exercised only in a trial conducted for
any offence under TADA. When trial for offence under
TADA coul d not have been held by the Designated Court
for want of valid sanction envisaged in Section 20-A(2)
the consequence is that no valid trial could have been
held by that court into any offence under the Arms Act
also. It is clear that a Designated Court has no

i ndependent power to try any other offence. Therefore,
no conviction under Section 25 of the Arns Act is

possi ble on the materials collected by the Designated
Court in the present case. "
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It will be noticed that in both the judgnents provisions of Section 12
of the Act have not been noticed. The decision rendered in Bila
Ahrmred’ s case was followed in Gurprit Singh Vs. State of Punjab

(2002) 10 scCcC 201.

The decision rendered in Bilal Ahnmed’ s case was noticed by
a three-Judge Bench of this Court in State Vs. Nalini (1999) 5 SCC
253. In Nalini's case the Bench reconsidered the decision in Bila
Ahned’ s case and overruled the decision in Bilal Ahmed' s case.
However, the decisions in Ranbhai’s case and Gurprit Singh's
case have not been noticed in Nalini’'s case. In view of the decision
in Nalini’s case the decision rendered by a two-Judge Bench in
Ranbahi’s and Gurprit Singh's case are per incuriam

The primary question.referred to this Bench for determ nation
is, as to whether the confessional statement duly recorded under
Section 15 of “TADA woul d continue to remain adm ssible as for the
of fences ‘under any other |awwhich were tried along with TADA
of f ences underSection 12 of the Act, notw thstanding the fact that the
accused was acquitted of offences under TADA in the said trial

The questions posed before us for the term nation are no
nore res integra. In our view, the sane have been set at rest by
the three-Judge Bench decision rendered in Nalini (supra). The
rigours of Sections 12 and 15 were considered in Nalini’'s case and
rendered a finding in paragraphs 80, 81 and 82 (SCC p.304) as
under: -

"80. Section 12 of TADA enabl es the

Desi gnated Court to jointly try, at the sane
trial, any offence under TADA together with

any other offence "with which the accused

may be charged" as per the Code of Crim nal
Procedure. Sub-section (2) thereof enmpowers
the Designated Court to convict the accused,

in such a trial, of any offence "under any ot her
law' if it is found by such Designated Court in
such trial that the accused is found guilty of
such offence. |If the accused is acquitted of
the of fences under TADA in such a trial, but
convi cted of the offence under any other |aw,

it does not nmean that there was only a trial for
such other offence under any other |aw.

81. Section 15 of TADA enabl es the
confessional statement of an accused made
to a police officer specified therein to becone
adm ssible "in the trial of such a person". It
neans, if there was a trial of any offence
under TADA together with any other offence
under any other law, the admissibility of the
conf essional statenent would continue to hold
good even if the accused is acquitted under
TADA of f ences. "

(enphasi s suppl i ed)

82. The aforesaid inplications of Section 12
vis-‘-vis Section 15 of TADA have not been
adverted to in Bilal Ahmed case. Hence the
observations therein (at SCC p.434, para 5)
t hat

"while dealing with the offences of
whi ch the appellant was convicted
there is no question of looking into
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t he confessional statenment
attributed to him mnuch |ess
relying on it since he was
acquitted of all offences under
TADA"

cannot be followed by us. The correct
position is that the confessional statenent
duly recorded under Section 15 of TADA
woul d continue to renmain admissible as for the
ot her of fences under any other |aw which too
were tried along with TADA of fences, no
matter that the accused was acquitted of
of fences under TADA in that trial."
(enphasi s suppli ed)

We are in respectful agreement with the findings recorded by a three-
Judge Bench in Nalini’s case.

S.S.M Quadri,J in his concurring judgnment held in
par agr aphs 674 and 675 at SCC p.571 as under: -

"674. Having regard to the provisions of Section 12 of the
TADA Act, the confession recorded under Section 15 will

be adm ssible in the trial of a person, co-accused, abettor
or conspirator for an offence under the TADA Act or the
rul es made thereunder and such other of fence w th which
such a person nay be charged at the same trial wunder the
provi sions of the Crimninal Procedure Code provided the

of fence under the TADA Act or the rul es made t hereunder

is connected with such other offence.

675. An analysis of sub-section (1) Section 15 shows that
it has two linmbs. The first linb bars application of

provi sions of the Code of Criminal Procedure and the

I ndi an Evi dence Act to a confession made by a person

before a police officer not lower (in rank than a
Superi nt endent of Police and recorded by himin any of

the nodes noted in the section. The second |inb nakes

such a confession adnissible, dehors the provisions of

the Evidence Act in the trial of such person or co-

accused, abettor or conspirator for an of fence under the
TADA Act or rules nmade thereunder provided the co-

accused, abettor or conspirator is charged and tried in the
same case together with the accused. The inport of

Section 15 (1) is that insofar as the provisions of CPC
and the Evidence Act conme in conflict with either

recording of a confession of a person by a police officer of
the rank nmentioned therein, in any of the nbdes specified
in the section, or its admissibility at the trial, they will have
to yield to the provision of Section 15(1) of the TADA Act
as it is given overriding effect."

It was al so pointed out in paragraph 704 at SCC p.580 that a
confession of an accused under Section 15 of the TADA Act is
substanti ve evi dence agai nst the co-accused, abettor or conspirator
jointly tried with the accused.

Bef ore we proceed to consider the rigours of Sections 15 and
12 we may at this stage point out that it is atrite |law that the
jurisdiction of the Court to interpret a statute can be invoked only in
case of anbiguity. The Court cannot enlarge the scope of |egislation
or intention when the |anguage of the statute is plain and
unanbi guous. Narrow and pedantic construction may not al ways be
given effect to. Courts should avoid a construction which would
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reduce the legislation to futility. It is also well settled that every
statute is to be interpreted without any violence to its language. It is
also trite that when an expression is capable of nore than one

meani ng, the court would attenpt to resolve the anbiguity in a

manner consistent with the purpose of the provision, having regard to

the consequences of the alternative constructions. In this connection
we may notice few decisions of this Court.
In Nasiruddin Vs. Sita Ram Agarwal, (2003) 2 SCC 577,

the three judge-Bench of this Court pointed out in paragraphs 35 and
37 ( SCC p. 588) and (SCC p. 589) as under: -

"35.1n a case where the statutory provision is plain and
unanbi guous, the court shall not interpret the sane in a
di fferent manner, only because of harsh consequences
arising therefrom™

"37. The Court’s jurisdiction to interpret a statue can be

i nvoked when the same is anbiguous. It is well known
that in a given case the court can iron out the fabric but it
cannot change the texture of the fabric. |t cannot enlarge
the scope of legislation or intention when the |anguage of
the provision is plain and unanbi guous. It cannot add or
subtract words to a statue or read sonmething into it which

is not there. It cannot rewite or recast legislation. It is
al so necessary to determne that there exists a

presunption that the Iegislature has not used any

superfluous words.. It is well settled that the real intention
of the legislation must be gathered fromthe language
used. It nmay be true that use of the expression "shall or

may" is not decisive for arriving at a finding as to whether
the statue is directory or mandatory. But the intention of
the legislature nust be found out fromthe schene of the

Act. It is also equally well settled that when negative
words are used the courts will presunme that the intention
of the legislature was that the provisions are nandatory in
character.™

(See al so Mohan Kumar Singhania  vs. Union of
I ndia, 1992 Supp. (1) SCC 594 (SCC p.624) para 67)

In the case of Balram Kumawat vs.— Union of 1ndia, 2003 (7)
SCC 628, the three-Judge Bench of this Court pointed out in
par agraph 23 at SCC p. 635 as under: -

"Furthernmore, even in relation to a penal statute any
narrow and pedantic, literal and |exical construction may
not always be given effect to. The | aw would have to be
interpreted having regard to the subject-matter of the

of fence and the object of the law it seeks to achieve. The
purpose of the lawis not to allow the offender to sneak
out of the meshes of law. Crimnal jurisprudence does

not say so."

and further in paragraph 30 at SCC p.638 it was pointed out as
under: -
"30. Yet again in Supdt. And Renenbrancer of Lega
Affiars to Govt. of WB. v. Abani Mity (1979) 4 SCC 85
the lawis stated in the following terms: (SCC p.90, para
18)

"19{18}. Exposition ex visceribus actus
is a long-recognised rule of construction
Wrds in a statue often take their meaning
fromthe context of the statute as a whol e.
They are therefore, not to be construed in
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isolation. For instance, the use of the word
"may’ would normally indicate that the

provi sion was not mandatory. But in the
context of a particular statute, this word nay
connote a legislative inperative, particularly
when its construction in a perm ssive sense
woul d relegate it to the unenviable position, as
it were, 'of an in effectual angel beating its
wings in a lumnous void in vain . ’If the
choice is between two interpretations’, said
Vi scount Sinon, L.C In Nokes v. Doncaster
Amal gamated Col lieries, Ltd. (AC at p.1022)

"the narrower of which would fail to achieve the manifest
purpose of the |egislation, we should avoid a construction
whi ch woul d reduce the legislation to futility and should
rat her accept the bol derconstructi on based on the view
that Parlianment woul d 1egislate only for the purpose of

bringi ng about  an effective result’".

I'n the backdrop of referred decisions and keeping in viewthe
| egi sl ative intendnment and schene of the Act, we may now exani ne
rigours of Sections 15 and 12 of the Act.

Section 15 deals with certain confessions made to police
officers to be taken into consideration. |t reads:-

(1) Notwi thstanding anything in the Code or in the Indian
Evi dence Act, 1872 (1 of 1872), but subject to the

provi sions of this section, a confession made by a person
before a police officer not lower in rank than a
Superintendent of Police and recorded by such police
officer either in witing or on any nechani cal device |ike
cassettes, tapes or sound tracks fromout of which

sounds or images can be reproduced, shall be admi ssible
in the trial of such person (. or-co-accused, abettor or
conspirator ) for an offence under this Act or rul es nmade
t her eunder:

Provi ded that co-accused, abettor or conspirator is
charged and tried in the same case together with the
accused.

(2) The police officer shall, before recordi ng any

conf essi on under sub-section (1), explain to the person
making it that he is not bound to nmake a confession and
that, if he does so, it may be used as evi dence against
hi m and such police officer shall not record any such

conf ession unl ess upon questioning the person naking it,

he has reason to believe that it is being nmade voluntarily.

Rul e 15 deals with the recording of confession nade to police
officers. It reads:-
(1) A confession nade by a person before a police officer
and recorded by such police officer under Section 15 of
the Act shall invariably be recorded in the |anguage in
whi ch such confession is nade and if that is not
practicable, in the |anguage used by such police officer
for official purposes or in the | anguage of the Designated
Court and it shall formpart of the record.

(2) the confession so recorded shall be shown, read or

pl ayed back to the person concerned and if he does not
understand the | anguage in which it is recorded, it shal
be interpreted to himin a | anguage whi ch he under st ands
and he shall be at liberty to explain or add to his
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conf essi on.
(3) The confession shall, if it is in witing, be-
(a) signed by the person who nmakes the confession; and

(b) by the police officer who shall also certify under his
own hand that such confession was taken in his presence
and recorded by himand that the record contains a ful

and true account of the confession nade by the person

and such police officer shall nake a menorandum at the

end of the confession to the follow ng effect: -

"I have explained to (nane) that he is not bound to
make a confession and that, if he does so, any confession
he may make may be used as evidence agai nst him and
believe that this confession was voluntarily made. It was
taken in my presence and hearing and recorded by ne
and was read over to the person making it and admtted
by himto be correct, and it contains a full and true
account of the statenent nade by him

Sd/- Police Oficer.".

(4) Were the confessionis recorded on any nmechani ca
device, the nenorandumreferred to in sub-rule (3) in so
far as it is applicable and a declarati on nade by the
person maki ng the confession that the said confession
recorded on the nechani cal device has been correctly
recorded in his presence shall al'so be recorded in the
mechani cal device at the end of the confession.

(5) Every confession recorded under the said Section 15
shall be sent forthwith to the Chief Metropolitan

Magi strate or the Chief Judicial Magistrate having
jurisdiction over the area i n which such confession has
been recorded and such Magistrate shall forward the
recorded confession so received to the Designated Court
whi ch may take cogni zance of the offence.

Section 12 deals with the power of Designated Courts
with respect to other offences. It reads:-

(1) Wen trying any offence, a Designated Court rmay
also try any other offence with which the accused may,
under the Code, be charged at the sane trial if the
of fence is connected with such other offence.
(enphasi s suppl i ed)

(2) If, in the course of any trial under this Act of any
of fence, it is found that the accused person has
conmitted any ot her offence under this Act or any rule
made t hereunder or under any other |aw, the Designated
Court may convict such person of such other offence and
pass any sentence authorised by this Act or such rule or
as the case may be, such other laws, for the punishnent
t her eof .

On a cursory reading of both the Sections, it appears to us that
the | anguage enpl oyed therein is plain and unanbi guous. As
poi nted out by this Court in Nalini’s case (supra) Section 15 consists
of two linbs. The first linmb bars application of provisions of the Code
of Criminal Procedure and the Indian Evidence Act to a confession
made by a person before a police officer not lower in rank than a
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Superi ntendent of Police and recorded by himin any of the nodes
noted in the Section. The second |inb nakes such a confession
adnmi ssi bl e, dehors the provisions of the Evidence Act in the trial of
such person or co-accused, abettor or conspirator for an of fence
under the TADA Act or rul es nade thereunder provided the co-
accused, abettor or conspirator is charged and tried in the sane case
together with the accused as provided in Section 12 of the Act. It
was al so pointed out that in the event CO.P.C. and the Evidence Act
cone in conflict with either recording of a confession of a person by a
police officer of the rank nmentioned therein, in any of the nodes
specified in the Section, or its admssibility at the trial, Section 15 of
the TADA Act will have a overriding effect over the C.P.C. and the
Evi dence Act.
Counsel for the appellants strenuously urged that the words

"for an of fence under this Act" enployed in Section 15 suggest that
the confession recorded under Section 15 in the manner provided,
excl udes the confession adm ssible in evidence if no of fence under
TADA i s made out. In-other words, the confession recorded under
Section 15 in-the manner provi ded excludes the confession
admi ssi bl'e in evidence insofar for the other offences are concerned.
Counsel also urged that the words, "but subject to provisions of this
Section" al so suggest that the said provisions are confined only to the
TADA offences. W are unable to accept this contention. Section
15 of the TADA Act and Rules framed thereunder is a self-
contai ned code in itself, providing procedural safeguards and the
words, "but subject to the provisions of this Section" enployed therein
woul d nean t he procedural safeguards prescribed under the Section
As al ready pointed out Section 15 has overriding effect over the
Evi dence Act and Crim nal Procedure Code, the only procedure to
be followed in recording confession is the procedure prescribed
under the provisions of Section 15 and Rules franed thereunder
This would be the only intention of the Legislation while introducing
the words, "but subject to provisions of this section" in Section 15(1).

So far the words "for an offence under this Act" is concerned,
the word "Act’ referred to in Section 15(1) is relatable to Section 12 of
the Act. Section 15 therefore has to be read together with Section
12.

By nowit is well settled Principle of 'Law that no part of a
statute and no word of a statute can be construed in i'solation
Statutes have to be construed so that every word has a pl ace and
everything is inits place. It is also trite that the statute or rules made
t her eunder shoul d be read as a whol e and one provision shoul d be
construed with reference to the other provision to nake the provision
consistent with the object sought to be achieved.

In Reserve Bank of India v. Peerless General Finance and
I nvestment Co. Ltd. (1987) 1 SCC 424, this Court said: (SCC p.
450, para 33)

"33. Interpretation nust depend on the text and the
context. They are the basis of interpretation. One may
well say if the text is the texture, context is what gives the
colour. Neither can be ignored. Both are inportant.  ‘That
interpretation is best which makes the textua
interpretation match the contextual. A statute is best

i nterpreted when we know why it was enacted. Wth this
know edge, the statute nust be read, first as a whole and
then section by section, clause by clause, phrase by

phrase and word by word. |If a statute is |ooked at, in the
context of its enactnent, with the glasses of the statute-
maker, provided by such context, its schene, the

sections, clauses, phrases and words may take col our

and appear different than when the statute is | ooked at

wi t hout the gl asses provided by the context. Wth these

gl asses we must | ook at the Act as a whol e and di scover
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what each section, each clause, each phrase and each
word is neant and designed to say as to fit into the
schene of the entire Act. No part of a statute and no
word of a statute can be construed in isolation. Statutes
have to be construed so that every word has a place and
everything is in its place.”
(enphasi s suppli ed)

In Anwar Hasan Khan v. Mhd. Shafi and Qthers (2001) 8
SCC 540, this Court held:
"8\005..1t is a cardinal principle of construction of a statute
that effort should be made in construing its provisions by
avoi ding a conflict and adopting a harnoni ous
construction. The statute or rules made thereunder
shoul d be read as a whol'e and one provision should be
construed with reference to the other provision to nake
the provision consistent-with the object sought to be
achi eved\ 005. . "

Secti-on 12 whi ch enpowers the Designated Court to try any
ot her offence with which the accused may be charged under the
Code at the sanme trial provided the offence is connected with such
ot her offence. This section has been brought to the statute book in
consonance with the preanble of the Act, which says, "for the
prevention of, and for coping with, terrorist and disruptive activities
and for matters connected therewith or incidental thereto."
Therefore, Section 12 is introduced to take care of the matters
connected with or incidental to terrorist activities.

A conjoint reading of two sections as a whole, it |eaves no
manner of doubt that one provision is to be construed with reference
to the other provision and vice versa so as to nake the provision
consi stent with the object sought to be achieved. The schene and
obj ect of the Act being the adm ssibility of the confession recorded
under Section 15 of the Act in the trial of a person or co-accused,
abettor or conspirator is charged and tried in the sane case together
with the accused, as provided under Section 12 of the Act.

Counsel contends that Section 12 is only enabling provision
enmpowering the Designated Court to try and convict for the offences
comm tted under any other |aw along with the offences under the
TADA so as to avoid multiplicity of the Trial and does not empower
the Designated Court to try and convict for other offences, even if the
of fences under the TADA are not made out. Does it nean," Thou shalt
have teeth, but not bite". W think not. Wen the Courts have power
to try, it isinplicit init that they have the power to convict also. In the
present case sub-section 2 of Section 12 expressly enpowered the
Desi gnated Court to convict the accused person of such ot her
of fence and pass any sentence authorised by the Act - if the offence
is connected with such other offence and - if it is found that the
accused person has committed any other offence.

Section 12(1) as quoted above authorises the Designated Court
to try offences under the TADA al ong with another offence with which
the accused nmay be charged under Cr.P.C. at the sane trial. The
only enbargo inposed on the exercise of the power is that the
of fence under the TADA is connected with any other offence being
tried together. Further, Section 12(2) provides that the Designated
Court may convict the accused person of offence under that Act or
any rul e made thereunder or under any other |aw and pass any
sentence authorised under that Act or the rules or under any other
| aw, as the case may be for the punishment thereof, if in the course of
any trial under the TADA the accused persons are found to have
conmitted any offence either under that Act or any rule or under any
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ot her | aw.

The | egi sl ative intendnent underlying Section 12(1) and (2) is
clearly discernable, to enpower the Designhated Court to try and
convict the accused for offences comitted under any other |aw
along with offences commtted under the Act, if the offence is

connected with such other offence. The |language, "if the offence is
connected with such other offence" enployed in Section 12(1) of the
Act has great significance. The necessary corollary is that once the

other offence is connected with the offence under the TADA and if the
accused i s charged under the Code and tried together in the sane
trial, the Designated Court is enpowered to convict the accused for
the of fence under any other |law, notwithstanding the fact that no

of fence under TADA is made out. This could be the only intendnent

of the legislature. To hold otherw se, would amount to rewite or
recast legislation and read sonmething into it which is not there.

Counsel ~al so urged that the rigours of Section 12 is
discrimnatory and attract the wath of Articles 14 and 21 of the
Constitution as it enpowers the Designated Court to try and convict
the accused for the offences conmitted under any other |aw al ong
with the offences comm tted under the TADA thereby depriving the
rights available to the accused under the ordinary law. In our opinion
this contention is m sconcei ved. It istrite lawthat Article 14 prohibits
di scrimnation, but allows reasonable classification based on
intelligible differentia, having nexus with the object sought to be
achi eved. The object sought to be achi eved by introducing Section
12 is to take care of the offence connected with or incidental to
terrorist activities.  The other offence being connected and
inextricably inter-twined with the Terrorist Act. As al ready pointed
out in Kartar Singh (supra) the Trial under TADA is a departure from
the ordinary law. The persons who are tried for offences specified
under the provisions of TADA are a distinct class of persons and the
procedure prescribed for trying themfor the aggravated and i ncensed
nature of offences are under different classification distinguishable
fromthe ordinary crimnals and procedure. This distinction and
classification of grouping of the accused and the offences to be tried
under TADA are to achi eve the nmeaningful purpose and object of the
Act as reflected fromthe preanble as well as the statenent of objects
and reasons.

The Act, as noticed above, is a special provision for specia
purpose. It is a departure fromthe ordinary procedural |aw. -~ Plea of
discrimnatory treatnent for want of availability of ordinary procedura
| aw woul d not be avail abl e.

For the reasons aforestated, we are of the view that the
decision in Nalini’s case has |aid down correct |aw-and we hold that
the confessional statement duly recorded under Section 15 of TADA
and Rul es framed thereunder would continue to remain adm ssible for
the of fences under any other |aw which were tried along with TADA
of fences under Section 12 of the Act, notw thstanding that the
accused was acquitted of offences under TADA in the sane trial

The other |leg of the submi ssion is rigours of Section 18 of the
Act. Section 18 deals with the power to transfer cases to regul ar
courts. It reads:-

"Where, after taking cognizance of any offence, a
Desi gnated Court is of opinion that the offence is not
triable by it, it shall, notwithstanding that it has no
jurisdiction to try such offence, transfer the case for the
trial of such offence to any court having jurisdiction under
the Code and the court to which the case is transferred
may proceed with the trial of the offence as if it had taken
cogni zance of the offence.”
(enphasi s suppli ed)
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It is contended that the words, "after taking cognizance"
enployed in Section 18 of the Act would include any stage of tria
i ncluding the stage when the judgnent is to be delivered. This
submi ssion is al so m sconceived. |If it ought to have been the
intention of the legislature they could have said so. The legislature
del i berately uses the words "after taking cognizance of any of fence"
to nean that Section 18 would be attracted only at the stage where
the Designated Court takes cogni zance of offence i.e., after the
i nvestigation is conmplete and charge-sheet is filed. The provisions of
Section 209 Cr.P.C. to which the counsel for the appellants sought to
rely are not in pari materia with Section 18. 1In Section 209 C.P.C
the words "after taking cognizance" are absent conspicuously.
Section 18 is a filtered provision. The Section is attracted only at a
stage the Designated Court takes cogni zance of offence. It is at the
stage of taking cogni zance, the Designated Court is expected to scan
the docunents and evi dence collected therewith, if the Designated
Court is of opinionthat the offence is not triable by it, it shall, then
notw t hst'andi ng that it has no jurisdiction to try such offence, transfer
the case for the trial of such offence to any court having jurisdiction
under the Code and the Court to which the case is transferred nay
proceed with the trial of the offence as if it had taken cogni zance of
the of fence. In our view, there is no anmbiguity in the | anguage used
in Section 18. I'f the subm ssions of the counsel for the appellant are
accepted, it would anbunt to reading sonething into the statute
which is not there.

Havi ng said so, we also notice the note of caution of this
Court in Kartar Singh (supra) in-paragraph 352 ( SCC p.707) as
under: -

"352. It is true that on nmany occasi ons, we have comne
across cases wherein the prosecution unjustifiably

i nvokes the provisions of the TADA Act - with an oblique
notive of depriving the accused persons from getting bai
and in some occasions when the courts are inclined to
grant bail in cases registered under ordinary crininal |aw,
the investigating officers in order to circunvent the
authority of the courts invoke the provisions-of the TADA
Act. This kind of invocation of the provisions of TADA in
cases, the facts of which do not warrant, is nothing but
sheer m suse and abuse of the Act by the police. Unless,
the public prosecutors rise to the occasi on and di scharge
their onerous responsibilities keeping in nmind that they
are prosecutors on behalf of the public but not the police
and unless the Presiding Oficers of the Designated

Courts discharge their judicial functions keeping in view
the fundanmental rights particularly of the personal right
and |liberty of every citizen as enshrined in the
Constitution to which they have been assigned the role of
sentinel on the qui vive, it cannot be said that the

provi sions of TADA Act are enforced effectively

i nconsonance with the legislative intendment."

(enphasi s suppl i ed)

In our view the above observation is eloquently sufficient to
caution police officials as well as the Presiding Oficers of the
Desi gnhated Courts from m susing the Act and to enforce the Act
effectively and i nconsonance with the |egislative intendnent which
woul d mean after the application of mind. W reiterate the sane.

For the reasons aforestated, the reference is answered in the

above terns. The appeals shall now be listed before a regular Bench
for hearing.




