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PETI TI ONER
MANAGEMENT OF THE D.C. M CHEM CAL WORKS

Vs.

RESPONDENT:
THEI R WORKMEN

DATE OF JUDGVENT:
01/ 03/ 1962

BENCH

ACT:

I ndustrial D spute--Conmpany undertaking several concerns
| f--independent units--WAge structure--Incremental scal es--
M ni mum ~wage ~and fair wage, distinction--Gatuity in
addition to Provident Fund--Schenme for--1f can be franed.

HEADNOTE
The disputes between the appellant, the managenent of the
D.C.M Chemical Wrks which was a constituent unit of the
Del hi Coth and General MIls Limted (the Conpany), and its
workmen related, inter alia, to wage scales and gratuity.
The worknmen cl ai med that the cheni cal 'works was an integra
part of the Conpany and, therefore, the over-all position of
t he Company shoul d be taken into-account in fixing the wage-
structure. The Industrial Tribunal to which the matter was
referred held that in the circunmstances of ~the case the
chemical works should be treated as an i ndependent unit and
that the wage-structure etc.. could not be fixed on the
basis of the over. all position of the Conpany. The facts
showed that the high the Conpany was a single limted
concern owning and controlling various industrial units of
different kinds under it. There were certain features which
went to show that the various undertakings carried on'by the
Conpany had been treated as i ndependent concerns and could
not lead to the conclusion that they were one -integrated
whol e. It was found that (i) each unit had separate books
of account and separate profit and | oss account, (ii) each
unit had separate nuster rolls for its enployees, —and
transfers fromone unit to the other usually took place with
the consent of the enpl oyees concerned, (iii) each unit had
its own separate wages and dearness all owance and bonus was
al so paid differently in each concern, (iv) where sales  took
place fromone unit to another they were at narket price and
not at cost price, and (v) each unit had its own separate
managenent. The evi dence showed that throughout the course
of its existence since 1942 the chenmical works had nmade
profits only in two years and that for the rest of the time
it had been making | osses which had to be nmet by the Com
pany out of the profits of other units.
Hel d, that on the facts found in the present case, there was
no nexus of integration between different |lines of business
carried on by the Conpany and that the Tribunal was right in
517
its conclusion that the chem cal works was’ an independent
unit and that, therefore, in fixing the wage structure etc.,
one had to |look to the position of the chem cal works only
and could not integrate it with other units.
The Associated Cenment Conpanies Linited, Chaibassa Cenent
Wor ks, Jhi nkpani  v. Their Wirkmen, (1960) 1 SSCR T, 703,
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Pratap Press etc. v. Wrknen, (1960) 1 L.L.J. 497, Pakshi-
raja Studios V. Wrknen, (1961) 2 L.L.J. 380 and Hony.

Secretary, South India MIIounmers’ Association v. Secretary,

District Coinbatore District Textile Wrkmen Union, (1962)
(2) SSCR (Supp.) p.- 926 relied on

Fine Knitting Co. Ltd. v. Industrial Court, Bonbay, (1962)
(3) SCR (Supp.) p. 196, appli ed.

Held, further, that in making a direction for the fixation
of an increased fair wage on an increnental scale, the
present financial condition of the concern and its stability
are both necessary to be considered.

There is a difference between a m ni mum wage and fair wage
which is above the bare mininumwage. 1In the forner case
the tribunal could insist that the enployer paid mnimm
wages even out of capital.

Messrs Crown Al um ni um Wrks v. Their Workmen, (1958) S.C. R

651, referred to.

Held, also, that it is well settled that both gratuity As
wel |l as ~/provident fund schenes can be franmed in the sane
concern.if its financial position allows it, and that though
the financial position of the chemcal works had not been
found to be good and stable enough to warrant an increnental

wage structure, the direction given by the Tribunal for the
fram ng of a gratuity schene was not erroneous, as it was a
I ong term provision and there was no reason to suppose that
in the long run the appellant would not be in a flourishing
condi ti on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 4 .and 5 of
1962.

Appeal s by special |eave fromthe award dated January 25,
1960, of the Industrial Tribunal, Delhi in|1.D. No. 40 of
1957.

A V. Vi swanatha  Sastri, A N. Si nha, and S.
Venkat akri, shnan for the appellant (in C A No. 4 of 62) and
the respondent (in C A No. 5 of 1962).
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AS. B Chari. R K Garg, DO P. Singh, S. C Agarwal a
and MK , Ramanurthi for the respondents (in C A No. 4 of
62) and the appellants (in C.A No. 5 of 62).

1962. March 1. The Judgnment of the Court was delivered by
WANCHOO, J.-These two appeal s by special |eave arise out of
the sanme award-of the Industrial Tribunal, Delhi, and will
be dealt with together. Appeal No. 4 is by the ~managenent
of the D.C.M Chem cal Wrks while appeal No. 5 is by the
wor knmen.  The managenent hereinafter will be referred to as
the appellant for the purposes of both appeals and the-
workmen will be referred to as respondents. A dispute arose
bet ween the parties with respect to various matters
i ncl udi ng wage scal es, dearness all owance and gratuity. As
the parties could not come to terns it was referred to the
i ndustrial tribunal for adjudication and there were as nmany
as el even issues which were the subject-matter of reference.
The nmain point however on which the parties differed was
whether in determining the wage-structure etc. of the
chemical works which is a constituent unit of the Delh
Coth and GCeneral MIIls Limted (hereinafter <called the
Conpany), the over-all position of the Conpany should be
taken into account or only the position of this one wunit,
nanmely, the chemical works. The respondents contended that
the chemical works was an integral part of the Conpany and
therefore the over-all position of the Company should be
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taken into account and the wage-structure etc. fixed
accordingly; in particular it was pointed out that there
were differences in wage-structure etc. between the various
units which were controlled and owned by the Conpany and
which were all situate in the sane area in Delhi and that

t hose differences should be elimnated and al | t he
enterprises in Delhi controlled by the Conpany should be
treated on the sanme footing. On the other band the
contention of the

519

appel | ant was that though the chem cal works was one unit of
a large nunber of industries controlled by the Conpany, some
of which were situate in the sane area in Del hi, the various
units were independent industries and each unit had to be
considered on its own, and the wage-structure etc. fixed on
the basis of the financial position of each wunit ;in
particular, it wasurged that two of the main units in Delh
were the textile mlls run by the Conpany and the claim of
the respondents that the chemical works should in al
nmatters. 'be treated on a par with the textile wunits was
untenabl e, on~ the ground, ampong others, that it would be
agai nst the principle of industry-cumregion. Before there-
fore we take up the particular matters raised in the two
appeal s before us, 'we shall first have to consider whether
the claimof the respondents that the overall position of
the Conpany shoul d be taken into account in fixing the wage-
structure etc. of the chemical works is sound ; for if that
position is accepted, the award may have to be set aside as
the tribunal has held that in the circunstances of this case
the chem cal works should be treated as an independent wunit
and that the wage-structure etc. therein cannot be fixed on
the basis of the over-all position of the Conpany.

In order to appreciate the various contentions put  forward
by the parties on this question it may be useful to |ook
into the history of the Conpany and how it has grown. The
Conpany cane into existence in 1889 with a nodest capital of
about Rs. 10 lacs. It seens that the policy of those in
control of the Conpany was to sl ough back a substantial part
of the profits into the industry itself and to create a
reserve for that purpose. Oiginally the Conpany started

with a textile mll but in course of tine with the help of
sl oughed back profits and also with the —aid of further
capital, the Com pany set up a large nunber of  other
i ndustri al
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concerns in Delhi and elsewhere. |In Delhi itself, the

Conpany now has the Delhi Cloth MIls, the Swatantra Bharat
MIls which are both textile concerns, the D.CM . Tent
Factory established in 1940, and the chem cal works 'with
which we are concerned in the present appeals. Besi des,
there are other industrial concerns owned and controlled by
the Company outside Del hi, as for exanple, the Daurala Sugar
Wrks established in 1932, the Lyallpur Cotton MIls in’
1934 and the Mawans Sugar Works in 1940.

The chem cal works were started in 1942 and the only |ine of
production at that tine was sulphuric acid. 1In 1943, an
alum plant was set up, in 1944 a soap plant, in 1945 a
super phosphate plant and in 1946 a contact sulphuric acid
plant. In 1. 947 a vanaspati plant was established and al so
a power house was erected in order to neet the requirements
of the vanaspati plant. In 1948-49 a caustic soda plant was
added so that what began as nbdest subsidiary to the textile
mlls has now expanded into a full fledged unit for
production of chem cals and vanaspati. The total capita
which was originally about Rs. 10 lacs when the Conpany
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started in 1889 has now grown to Rs. 4 crores. Even. so the
capital enployed in the chem cal works has al ways been found
fromthe reserves of the Conpany and is now of the order of
over a crore. It is also not in dispute that very little
out of the production of the chem cal works is used in the
textile mlls of the Conmpany and that by far nost of the
production is sold in the open market. Further even the
smal | part of the production that is used by other units is
charged at narket rates and not at cost price, so that for
all practical purposes the chenmical works is being run as an
i ndependent unit.

Certain features have however been pointed out by the
respondents to show that the over-al

521

position of the Conpany should be taken into account in
determ ning the wage-structure etc. of the chemical works
whi ch should be treated as an integral part of the entire
i ndustry ~of all kinds carried on by the Conpany. These
features are " no unit has any separate paid up capital and
there is no separate depreciation fund or reserve fund for
each unit ;. the Conpany publishes one bal ance-sheet show ng
the total profits of all the undertakings after taking into
account | osses incurred” in any undert aki ng ; t he
sharehol ders of the Conpany are the shareholders in all the
unit,% ; the Conpany has got one board of directors and a
conmon nanagi ng agency and the policy of the various units
is determne on the basis of the Conpany as one integrated
unit; the profits of 'the Conpany are all pool ed together and
the profits in any undertaking are not earmarked for
expenditure in that undertaking; the dividends are paid from
to profits of the Conpany as a whole; the Conpany has a
single provident fund for all its enployees in all \its units
and the Conpany has established various units from the
profits earned by the Conpany as a whole in the past and
inconetax is paid on the entire profits of the Company nade
by all the units after taking intoaccount the |osses, if
any, incurred by a particular unit. It is urged therefore
on behalf of the respondents that these features are
sufficient to establish that all the different ~industries
carried on by the Conpany are one integrated whole and
therefore in fixing the wage-structure etc. for the chemical
works this overall position should be taken into account.
There is however in our opinion a very cogent reply to these
features pointed out on behalf of the respondents, and that
is that the Conpany is a single limted concern-owning and
controlling wvarious industrial units of different Kkinds
under it and therefore under the Conpany Law as the Conpany
is on* legal entity these features are bound to be comon
and may not to enough to lead to the conclusion ,that
522
the wvarious undertakings carried on by the Conpany are one
integrated whole and therefore when wagestructure etc. has
to be fixed in any particular. unit the over-all position
of’ the Conmpany as a whol e nust be taken into account.
On the other hand there are certain features which have been
poi nted, out by the tribunal and which are not in dispute
which go to showthat the Conmpany has been treating its
various units as independent concerns in actual practice.
Each unit has separate books of account and separate profit
and |oss account showi ng how each particular business is
faring. Each wunit has separate nuster-rolls for its
enpl oyees and transfers fromone unit to the other, even
where such transfers are possible considering the wutterly
di fferent kinds of business that the Conpany is carrying on
usually take place with the consent of the enployees
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concerned. Further each unit has got its own separate wages
and separate dearness allowance and ot her di fferent
all owances and bonus is also paid differently in each
concern. Further even where sales take place fromone unit
to another they take place at market rate and not at cost
price and are adjusted on this basis in the books of
account. Lastly though there is a common board of directors
and a comon managi ng agency of the Conpany. each unit has
its own separate nmanagenent as it is bound to be for the
business <carried on by different units is in nmany cases
utterly different.

It is on these facts that we have to see whether the
chemcal works <can be said to be so integrated with the
other units of the Conpany as to justify the conclusion that
it is part of the same business, and the entire business
carried on the Conpany is one establishment, and therefore
it would not be right to have different wage-structure,
dear _ ness all owance, etc., in the same establishnment.

523

This matt'er was considered by this Court in connection wth
Jay-of f in _The Associ ated Cenent Conpani es Limted, Chai basa
Cenent Works, Jhinkpani v. Their Wrkmen(1l), where tests
were |laid down for determ ning whether a particular unit is

part of a bigger establishnent. These tests included
geographi cal proximty, unity of ownership,. managenent and
control, wunity of enploynent and conditions of service,

functional integrality and general unity of purpose. But it
was pointed out that it is was inpossible to lay down any

one test as an absolute and invariable test for. all cases
and the real purpose of these tests was to find out the true
relation between the parts, branches, units. If in their
true relation they constitute one integrated whole, then the
establishment is one ; if on the contrary they do not
constitute one integrated whole, each wunit 1is then a
separate wunit. How the relation between the units will be

judged nust depend on the facts proved. Thus in one case
the wunity of ownership, nmanagenent and control may be the
i mportant test, in another case, functional integrality, or
general unity nmay be the inportant test; and in  stil
another case, the inportant test may be the wunity of
enployment. It was pointed out that in a |arge -number of
cases several tests may fall for consideration atthe same
time and the difficulty of applying these tests ~arises
because of t he conpl exities of noder n industria
organi zation. The matter was consi dered again by this Court
in Pratap Press etc. v. Wirkmen (2), Pakshiraj Studios v.
Wor kmen( 3) Hony. Secretary, South I ndi a M || owners’
Association” v. Secretary, District Coinbatore District
Textile Wrkmen Union (4) and Fine Knitting Co. Ltd: .
I ndustrial Court, Bonbay(4). In the case of Fine Knitting
Co., this Court was considering one linmted conmpany but it
was held in the circunmstances that even though there was
unity of ownership, managenent and control the two parts of
the same concern

(1) [1960] 1 S.C.R 703.

(3) [21961] 2 L. L. J. 380.

(2) [1960] 1 L.L. J. 497

(4) C A 4 1Qof 1960, decided on 1-2-62.

(5) C A 306 of 1961. decided on 15-2-1962.

524
different units as there was no functional integrality
bet ween them It is on the basis of these tests that we

have to consider whether the tribunal was right in its
conclusion that the chemcal works has to be treated as an
i ndependent unit.
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The common features which have been enphasi zed on behal f of
the respondents are in our opinion clearly capable of
explanation on the ground that the Conpany is a linmted
concern and carries on different kinds of business. But as
in |l aw under the Companies Act, the Conpany being a linted
concern is one legal entity, the Common features on which
the respondent s rely follow from that one single
circunstance, nanely, that the Conpany is a linited concern
governed by the Company Law. It would therefore in our
opi nion be not right to enphasis these common features and
to hold on their basis only that the various businesses
carried on by the Conpany have to be treated as one
integrated whole for the purposes of wage-structure etc.

The outstanding fact in the present case is that though a
| arge nunber of businesses is being carried on by the
Conpany their nature in many cases is utterly different and
one has generally speaking nothing to do with the other

The three main lines of business which the Conmpany is
carrying /on -are sugar, textiles and chem cals. It .is
obvious. that there is nothing common between these three
di fferent lines of business and there can be no question of
one dependi ng upon the other and there cannot be functiona

integrality generally speaking between these three lines of
busi ness. There might be sonme connection speaking between
the chemcal works and the textile mlls  of the Conpany
i nasmuch as some of the chemicals mght be used in the
textile mlls; but the evidence shows that - a very snal

proportion of the chenicals producedin the chemical works
is used in the textile mlls and-that nost of the production

is sold in the open market. It cannot’ therefore be said
that the chem cal works as it now
525

exists is therefor the purposes of the textile mlls and is
thus integrated with the textile- mills.~ Even in the matter
of enploynent the evidence is that there is separate
recruitment of |abour for the different units and each unit
has separate nuster rolls of enployees and this i's quite
natural considering that different skill is required for the
three lines of Dbusiness carried on by the Conpany. It
cannot also be said that there is any essential dependence
of the chemcal works on the textile units or - that one
cannot be operated without the other. Further the way in
whi ch the Conpany has been dealing with different units in
the past also shows that they have been treated as
i ndependent units. Each unit has its own ~separate _labour
union and separate agreenents are entered into between the
Conpany and its unions with respect to the conditions of
service which are also different for different Units. Even
in the matter of bonus there are differences between the
different units and these differences sonmetinmes arose out of
different agreenments between the various units and their
unions. |t appears that even in the case of units carrying
on the same business, as for exanple, textile, the workmnen
thensel ves contended in an earlier adjudication that the
Delhi doth MIls and the Swats Bharat MIls were two
distinct and separate units of the Conpany. In any case
whatever may be said as to the units in the sane line of
business it is in our opinion perfectly clear that there is
no nexus of integration between different [ines of business
carried on by the Conpany on the facts which have been
proved in this case. W are of opinion therefore that the
ratio of the decision in the Fine Knitting Co.’'s case(5)
applies to the facts of this case and it nust be held that
the chem cal works is an independent unit and therefore in
fixing the wage structure etc. we have to look to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 15

position of the chemical works only and cannot
(5) C A 306 of 1961, decided on 15-2-1962.
526
integrate it with other wunits and consider its wage
structure etc. on the basis of such integration.
It is in the background of the above finding, nanely, that
the chem cal works is an independent unit that we now cone
to the specific points raised in the two appeals. W shal
first take the appeal by the workmen. The following four
contentions only were pressed before us on their behalf :-
(i)Even considering the chenmical works as an
i ndependent. unit, the tribunal should have
fixed a wage structure including increnenta
scal es ;
(ii)The _tribunal should have given the same
m ni mum scal es to the worknen enployed in the
canteen as are ~being given to the other
wor kmenin this concern
(iii)The tribunal 'should have nmde t hose
nmenbers of the civil engineering 'departnent
who had been working for nore than one vyear
per manent -and shoul d have given themthe sane
terns and conditions of service as are enjoyed
by ot her worknmen of the concern
(iv)The ~tribunal should have awarded further
bonus to the workmen.
Re. (i)
The contention on behalf of this respect is that there are
no incremental scales in this concern and the tribunal
should have at any rate nade a beginning by fixing sone
incremental scales for the worknen. The tribunal. however
has refused to fix incremental scales on the ground that the
concern has neither financial ability nor stability to
justify the fixing of increnmental scales at the | present
time. It is not in dispute that throughout
527
the course of its existence the/'chem cal works has nmade
profits only in two years and that for the rest of ‘the tine
it has been making | osses which had to be net by the Conpany
out of the profits of other units: Reliance .in this
connection has been placed on behal f of the respondents on
certain observations in the Tariff Comm ssion Report and on
a book called "Fertilizers Statistics in India" to show that
the chemical industry has a very prosperous future in front
of it. Rel i ance has al so been placed on ~a communication
addressed by the appellant to the respondents in which it
has been said that judging fromsound business principles
the chem cal works had not yet turned the corner of | osses,
but the position appeared brighter, and it was " hoped  that
with the co-operation of |abour the chem cal works would be
an asset tothe DD C M famly. Qur attention “has also
been drawn to various annual reports in which an optinmistic
pi cture has been painted by the directors for the benefit
of the shareholders. W agree however with the tribuna
that in spite of the possibility that intime to conme the
chem cal works nmight acquire stability and prove a source of
increasing profit to the Conpany, the fact remmins that upto
now the. chenical works has been running at a |o0ss except
for two years and one cannot be certain that it will start
earning profits soon. 1In these circunstances it seenms to us
t hat the tribunal was justified in not fram ng an
increnental scale of wages at the present juncture as that
would put a heavy strain on the finances on the chem ca
wor ks which has yet to attain financial stability. At the
present noment the losses incurred in this unit have to be
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nmet froth the profits earned in other units of the Conpany
and in this situation we do not think that the tribunal was
wong in refusing, to frane increnental scales.

It is however urged on behalf of the respondents that if in
the course of the last twenty years the capital invested in
the chem cal works has increased

528

trenendously as conpared to the nbdest anount with which it
was started in 1942 and if the Conpany can find capital for

the purpose of expansion, it should be able to pay
i ncrenental scal es of wages by dipping into the same source
fromwhich it has been able to find capital. |In effect this

argunent nmeans that even though the concern may be naking
| osses year after year it should find noney for paying the
| abour force higher wages in spite of the circunstance that
that may lead it -into -incurring further |osses. The
argunent seemnms to-be that even though there may be |osses
the concern nust pay higher wages to the worknmen and if
necessary pay themout of what may be called capital. Now
this argurment would in our opinion be unanswerable iif the
claimwas for what is called mninumwage: (See Messrs Crown
Al um ni um Works v. Their Worknen (1). |If the wages paid by
the appellant in the present case were below the m ninum
wage that the tribunal would certainly. be justified in
ordering it to pay the m ninmumwage, for no industry can
have a right to exist if it cannot pay wages at the bare
subsi stence level. Wuere it is a case of payment of m nimum
wage, the tribunal can insist on the sane being found, if
necessary, even out of capital. But this is not a case of
bare mninmum wage and we are dealing with a case of fair
wage which is above the bare mninumwage. It is not even
the case of the respondents that they are not getting the
bare m ni mum wage. Their case is that they should be given
a fair wage, and that the present wages, though above the

bare m ni num wage, are still not fair enough and therefore
should be increased and an increnental scale should be
fixed. In such a situation we'are of opinion that the

present financial condition of the concern and its 'stability
are both necessary to be considered before an increased fair
wage can be given. Both the present capacity of

(1) [21958] S.C R 651
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of the enployer to pay the increased rates of increnenta
wages and its future capacity have to be taken into account
in determning an increased |evel of fair wages based on an
increnental scale. Thus both financial ability at ~ present
and financial stability in the near future nmust be there to
justify fixation of an increased fair wage on an increnenta
scal e. W do not think it will be right to insist on an
increased fair wage on an increnental scale in a case /where
the financial capacity and the financial stabilitytas judged
by business principles are both lacking. Nor would it in
our opinion be right to conpel the enployer to bear the
burden of an increased fair wage on an increnental scale and
tell himto find noney fromwhat may in effect be capital,
for such a 'situation in ordinary cases can lead only to one
result, namely, the closure of the business concern, which
may be nore detrimental to the workmen. Therefore carrying
on with the present scale of fair wages and hoping that the
financial ability and stability of the concern will inprove,
with the result that increased fair wage on an increnenta
basis may be fixed in future is the only alternative at
present even in the interest of the workmen enmployed in
this’ concern. W therefore agree with the tribunal that in
the circumstances no case has been made for fixing an
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increnental scale of wages at the present juncture. The
contention this head nust therefore be rejected. Re. (ii).
As to the canteen worknmen, it appears that the canteen is
run by the appellant departnentally on a no-profit-no-Ioss
basis. The workmen enployed in the canteen are the worknen
of the appellant and their nunber is sixteen or seventeen
The m ni mum basi ¢ wage for unskilled workmen in this concern
at the relevant time was Rs. 38 plus Rs. 55 i. e. Rs. 93
but the workmen in the canteen get consolidated wages and
all of them (except one) get
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much | ess than the mininum the figures varying fromRs. 50
to Rs. 78. The tribunal has held that there is no reason
why the conditions of service of the worknmen in the canteen
should not be brought on a par with the conditions of
service of the rest of the workmen. It therefore ordered
that the workmenin the canteen would be entitled to the
same facilities relating to | eave, provident fund, bonus,
and gratuity etc. as are available to the other worknen in
the chemcal works ; but so far ~as wages and dearness
al | owance _are concerned, it has not given them even the
m ni mum as indicated above. The case of the the appellant
was that even if’ the mnimumwas paid to the worknen in the
canteen the price of the various food-stuffs supplied by the
canteen to the workmen woul d go up substantially and it was
on that ground that the appellant resisted the increase in
the wages of those workmen in the canteen who are getting
l ess than the nmininumof Rs. 93. The tribunal has held-and
we think rightly-that the fact that the bettering of the
conditions of service of the worknen in the canteen may | ead
to ariseinthe price of things sold there is no reason
for refusing the demand of the worknen ; but it has not
carried into effect fully the inplications of this
observati on. It has ordered that same conditions as to
leave facilities etc. should be extended to the 'canteen
wor kmen but has stopped short of giving themthe same wages
and dearness all owance. The reason why the tribunal did not
give the worknmen the sanme wages and dearness allowance is
that there was no satisfactory material before it to ‘permt
it to fix wages and dearness all owance for the workmen in
the canteen. W are of opinion that there is no reason why
the tribunal should not have at |east granted the m ninmm
which is paid to the other worknen in the concern to those
workmen in the canteen who are getting less than the
mnimum W can see no reason for not giving themalso the
531

m ni mum wages as indicated above. This wll ~ certainly
result in bringing the fifteen workmen who are getting
between Its. 50 and Rs. 78 per nensem as consol i dated  wages
into an equal position, for each will then get the ~m ninmm
nanel y, . Rs. 38 plus Rs. 55 and may renove part- of the
di scontent. In the circunstances that is all that can be
done in the absence of the material to which the tribuna
has referred. Therefore the wages of those fifteen worknen
who are getting |l ess than the m ni mum shoul d be brought to
the sane level. There is no reason why they should not get
such benefits as nay be due to them by their wages being
brought to the sane mninmumas the wages of the other
workmen in the concern. W therefore disagree wth the
tribunal with respect to the workmen enpl oyed in the canteen
and order that the wages of those worknmen who are getting
less than the mnimumpaid to the other workmen in the
concern should be brought to the same mininmum |evel. The
rest of the award on this head will stand. The m ni mum
wages as above will be paid fromthe date the tribunal has
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ordered its award to cone into force

Be,. (iii)

The claimof the worknen in this connection was that there
wer e 300 workmen enployed in the civil engi neering
department and that they should be made pernmanent. The

tribunal however rejected this contention and pointed out
that nost of the workmen were tenporarily engaged to carry
on construction work which was of a tenporary nature and
therefore. they could not be nade permanent sinply because
the construction had lasted for nore than a year. This view
of the tribunal is in our viewcorrect in so far as the

claim put forward with respect to all the three hundred
wor kmen was concerned. It appears however that at the tine
when the tribunal recorded
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evidence the large najority of these 300 worknen had been
di scharged because they were no |longer required and only
about 65 renmmined in service. It appears fromthe evidence
"of the /Joint Works Manager that a skeleton staff on the
civil engineering side is kept for nmaintenance of buil dings
and this skeleton staff is of a nore or |ess pernanent
nat ure. The argunment therefore before us is that at any
rate this skeleton staff should be nade permanent. It was
however urged on behal f of the appellant that this was not
the way in which'the matter was put before the tribunal

The position now is however clear that a skeleton staff is
kept on a pernmanent basis for the civil engi neering
departrment and it seenms to us fair that the appellant should
be directed to make this skeleton staff pernmanent and give
themthe sane facilities and wages etc., as are given to the
ot her worknmen. We therefore direct that the appellant shal

make such of the skeleton staff as is maintained for civi

engi neering purpose permanent and give  them the  sane
conditions of service including the sane nini mum wages etc.
as to the rest of the workmen. It is however left to the
di scretion of the appellant to determ ne what should be the
strength of this staff and which persons should be /retained
as permanent enpl oyees. W say this because the matter was
not gone into fromthis point of view before the tribuna
and we have no material on which we ourselves can deternmn ne
the strength of the skeleton staff and the persons who

shoul d” be made permanent on that account:. The direction
will be given effect to within three nmonths of this
j udgenent .
Re. (iv).

The worknmen have been given 2 1/2 nonths basic wages as
bonus for the years in dispute, nanely, 1953-54 and 1954-55.
They have cl ai ned additional bonus. It is however conceded
fairly
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on behalf of the respondent that if the chemcal “works is
treated as an independent unit their case for additiona
bonus on the basis of the Full-Bench formula cannot succeed.
The denmand for additional bonus was rightly rejected by the

tribunal, considering the chem cal works as an independent
unit. W nmay add that this case is distinguishable fromthe
case of Hony. Secretary, Sout h I ndi a M1 -owners

Association, (1) for here the two lines of business are
di stinct and have nothing to do with each ot her

This brings us to the appeal by the appellant. Five points
have been urged on behalf of the appellant. They are: (i)
dearness allowance; (ii) wunifornms, (iii) acid and gas
al l owance. (iv) leave facilities, and (v) gratuity. We
shal |l deal with them one by one.

Re. (i).
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So fag as dearness all owance is concerned, the tribunal has
ordered that the dearness allowance in the chem cal works
shall be fixed at the sane rate as it is in the power house
which is a part of the chemical works. It may be nentioned
that dearness allowance at the relevant tine in the chem ca
wor ks was Rs. 55 per nensemwhile in the power house it was
Rs. 66 per nensem The contention on behalf of the
appellant in this connection is that the reason why there
was this difference ’'between the dearness allowance in the
power house and in the rest of the chemical works is
hi storical . It is further pointed out that though the
difference in the two dearness allowances is Rs. 11 the
actual difference in the total wage packet was only Rs. 3
i nasmuch as the mninum basic wage in the power house was
Rs. 30 while in the chemical works it was Rs. 38 at the
rel evant tinme. Thus the mininum that an enployee was
getting in the power house was Rs. 96 while the mnimm for
the rest of the workmen was Rs. 93, and it is

(1) C./A 419 of 1960. decided on 1-2-1962.
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urged that the differenceis not serious. The reason that
the tribunal gave for increasing the dearness all owance for
the other worknen in the concern was that there was no
ground for discrimnating between the workmen in the power
house and the rest of the worknen. In increasing the
dearness allowance on this sole ground the tribunal ignored
firstly the historical reason why there was this difference
bet ween t he dearness all owance for the power house staff and
for the rest of the worknen and al so ignored the difference
in the basic mninumwages in the power house and for the
rest of the workmen. It further seens to have-ignored its
own earlier finding that the chem cal works was running at a
| oss and did not have the financial capacity to bear further
bur den. As a matter of fact it appears-that but for this
di scrimnation which the tribunal” found between the rate of
dearness allowance for the power house enployees and the
rest of the workmen it may not have nmade any change in the
dearness all owance payable to the rest of the worknen: It
may be nentioned that the system of dearness allowance in
the concern is to allow neutralization-at the rate of 2-1/2
annas (now 17 nP.) for each point rise over the working
class cost of living index treating the base as 100 for ~the
year 1939. It may also be nentioned that since the
reference was nade there has been a voluntary increase in
the dearness allowance for the rest of the workmen at the
rate of Rs. 6 per mensem

The reason why this difference is existing between the rate
of dearness allowance for the power house enpl oyees and rest
of the worknmen is that for sometine the power . house was
integrated with the Swatantra Bharat MIls. Therefore as an
integral part of the cotton textile industry the “rates of
basi ¢ wages and dearness al |l owance
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in the power house were the sane as in the cotton textile
business of the conpany. Thus the rates there at the
relevant time were, as we have already said, Rs. 30 basic

wage and Rs. 66 dearness all owance. At that tinme the
m ni mnum wage in the chenmical works was Rs. 38 basic plus
Its. 55 dearness allowance i.e. Rs. 93 in all. It appears

however that there was sone objection by the Exci se
Departnent of the Governnment as there was a gate between the
Swat antra MIls and the chemcal works. The Exci se
Department wanted this gate to be blocked in order to have
better control over the excisable articles produced in the
chem cal works. The appel |l ant therefore had to block up
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this gate in 1950 and therefore the power house which
existed on the chemical woirks side of this gate was
transferred fromthe Swatantra This to the chenmical works

However as the power house worknen were getting the textile
rates, the Conpany assured themthat trough they would
thereafter be under the control of the chem cal works they
wi Il be governed for the purposes of pay scal es and dearness
al l owance of | c. by the rule of the Swatantra MIls. It is
this circumstance which has resulted in different scales for
the power house staff and the rest of the workmen of the
chem cal works. It further appears that there was sone
retrenchment in the power in 1957 and the retrenched wor knen
were absorbed as far as possible in others units. At that
time there was an agreenent between the Conpany and the
power house worknen and it was agreed that these worknen
woul d be absorbed in other units but they would accept the
conditions of service etc. of those units where they were
absorbed,  wth the result that only those who are left in
the power house continue on the textile scales of the
Swat antra Bharat - MIls. These circunstances however were

not taken into account by the tribunal at all when it
ordered that the power house scal e of
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dear ness al | owance shoul d be introduced for the rest of the
wor knmen al so. The power house scale is really the textile
scale and the appellant contended that it would lead to a
good deal of conplication if the textile scale of dearness
allowance is ordered to be introduced for the chemca

wor ks. W are of opinion that there is force in this
contention raised on behalf  of the appellant and the
tribunal was not justified in increasing the  dearness
al l owance for the chem cal works nerely because of this
fortuitous circunstance arising out of historical reasons.
In any case the nunber of the power house worknen is very
smal |, say about 30140, who who are getting a different rate
of dearness allowance: Further it appears that there was not
much di fference between the total 'wage packet for the power
house worknmen and for the rest and that was another reason
why the tribunal should not have introduced the power house
scale for the rest of the workmen.. It has - however been
urged on behalf of the respondents that the difference .in
the basic m ni rum wages between t he power house workmen - and
t he rest of the workmen in the chemcal works has
di sappeared after the recommendati ons of the Textile Wage
Board by which the m ni num basic wage for ~textile workers
has been increased by Rs. 8 and it became Rs. 38 from
January 1, 1960. Therefore, it is urged that there .is no
reason why the tribunal’s award with respect tol nmaking the
dearness allowance for the rest of the workmen the sane as
the worknmen of the power .house should not be allowed to

stand. Superficially, this argunent |ooks attractive ; but
if one examines it in the light of the Textile Wage Board’s
recormendations it wll be found that the linking of the

dearness all owance. for the chemi cal work’s workmen w th the
power house workmen woul d | ead to endl ess conplications, for
the power house workmen would be entitled to the sane
dearness all owance etc, as would govern the textile worknen
in the

537

Swatantra Bharat MIIls. The Textile Wage Board report shows
that it recomended not only that the basic wage should be
increased but also that a large part of the dearness
al  owance should be nmerged with basic wage, the renainder
al one remmining as dearness allowance. It is subnitted on
behalf of the appellant that it has carried out the
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recomendati ons of the Textile Wage Board and the result of
the same has been that the basic wages of the textile
wor kmen which woul d apply to the power house worknen would
be fixed at about Rs. 88 or Rs. 89 and the dearness
al l owance would be reduced to about Rs. 15. It is urged
that the practical linking of the dearness all owance for the
rest of the workmen with the dearness allowance in the power
house which has been ordered by the tribunal on the ground
that there should be no discrimnation., would result in
endl ess troubl e, apart fromthe question whether in view of
the wearlier finding of the tribunal as to the financial
capacity of the appellant it would be possible for the
appel l ant to bear the extra burden of the increased dearness
al | owance. The operative order of the tribunal is that the
wor kmen of the chem cal “works, excluding the workmen who are
governed by Ex. W2, should be paid dearness allowance at
the rate at which it is being given to the workmen of the
power house, andthis undoubtedly in our opinion wuld Iead
to endless trouble nowthat the recomendations of the
Textil e Wage Board will for historical reasons apply to the
wor knmen in_the power house.

Wi ch are therefore of opinion that the ground on which the
tribunal ordered the rate of dearness allowance for the
ot her workmen of the chemical works to be paid on a par with
the rate for the power house is not sustainable and the
tribunal went wong i'n not giving due weight to the histori-
cal reasons for the rates prevailing in the power house.
Further we are of opinion that  the increase is not
sustainable on its own nmerits on-the ground
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of the financial capacity of the concern, whichthe tribuna
itself found was not sound, as the concern bad been ' running
at loss practically since it cane into existence except for
two vyears. The contention therefore “on behalf 'of the
appel l ant on this head nust be accepted and the order of the
tribunal increasing the dearness all'owance set aside.

Re. (ii).

As to wuniforms, we see Do reason to differ from the view
taken by the tribunal. The reasons given by the tribuna
for ordering that wuniforns should be given to certain
category of workmen Are in our opinion sound. But the

tribunal bat; trade a m stake when it went on to order that
protective equiprment should also be given in addition to
uni f or ns, to the persons found entitled to uni f or ns
according to the directions of the tribunal. The tribuna
seens to have overl ooked the difference between unifornms and
protective equi prent; which is provided in the Delhi Factory
Rul es. So far as protective equipnment is concerned, it is
given for certain specific purposes to be found in the Rules
and has no connection with uniforms which enployers are
ordered to supply to their worknen, for reasons . -entirely
di fferent. We are therefore of opinion that the direction
of the tribunal that protective equi pnent should also be
supplied to persons found entitled to uniforms under -its
order, is not correct and should be set aside. So far _as
protective equi pment is concerned, it will only be supplied
to those who are entitled to it under the Delhi Factory
Rul es and not necessarily to all to whomunifornms may have

to resupplied under the orders of the tribunal. We order
accordi ngly.
Re. (iii).

At; to acid and gas all owance, the tribunal has ordered the
paynment of Rs. 3 per nonth to certain categories of workmen.
It appears that originally
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the appellant used to pay Rs. 5 as acid and gas all owance in
the Nitric acid gas plant and Rs. 3 in the contact plant.

Later, however, this gas allowance was nerged in pay. But
it appears that gas allowance, is still being paid to the
workmen in the pity trie acid gas plant. It’is contended on

behal f of the appellant that this was because the gas all ow
ance in the case of these workman was not nerged in pay.
There is, however, nothing on the record to prove this. As
the record stands we have no reason to hold that the gas
al  owance which was originally paid to the workmen of the
nitric acid gas plant was riot nerged in their pay. On the
whol e therefore the reasons given by the tribunal for making
the allowance (1) Rs. 3 to those worknen who are engaged in
the manufacture of chlorine, sulphuric acid, caustic soda
and hydrochloric acid Appear to us to be sound and we see no
reason to interfere with that part of the award.

Re. (iv).

So far as leave facilities are concerned, the tribunal has
awar ded that privilege should be granted as provided under
the Factories Act. It has further provided that casual -cum
sick |eave should be granted,for twelve days in the vyear
We do not think that this award is in any way, unreasonabl e.
The"tribunal has however gone on to deal wth festiva
hol i days, and that in-our opinion the tribunal had no
jurisdiction to do. “The reference was in these terns
"Whet her | eave facilities should be increased and if so, to
what extent".There was no with respect, to- holidays. The
tribunal has however taken the view that holidays are
covered within the words "leave facilities" 'used in the
order of reference. W are of opinion that this view is

i ncorrect. Hol i days are entirely di fferent in | eave
facilities. On a,
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holiday the entire business is closed and no one works while
leave facilities deal with leave for individual workers
while the business as a whole is running. W may in this
connection refer to item4 of the Third Schedule’ to the
Industrial Disputes Act (No. 14 of 1947), which isin /these
terns : ""Leave with wages and holidays". This shows that
hol i days stand on a different footing altogether from |eave
with wages and a reference with respect to leave facilities
cannot include a consideration of holidays. —The tribunal’s
order with respect to holidays is set aside.

Re. (v).
Lastly we cone to the gratuity scheme sanctioned by the
tribunal. It is true that in this concern there is  already

a provident fund schenme in force. But it is” now well
settled that both gratuity as well as provident fund schenes
can be framed in the same concern if its financial position
allows it. It is true that the financial position of the
chemical works has not been found to be good and stable
enough to warrant an increnental wage-structure |, but
gratuity is a long termprovision and there is no reason to
suppose that in the long, run the appellant will not be in a
flourishing condition. As to the burden of the schenme, we
do not think that, looking at it froma practical point of
view and taking into account the fact that there are about
800 work-nmen in all in the concern, the burden per year
woul d be wvery high, considering that the nunber of
retirements is between three to four per centumof the tota
strengt h. Further we find that in this very concern there
is a gratuity schene for clerks who nunber between 100 and
200 and are part of the |abour force. W can see under the
ci rcunmst ances no reason why a simlar gratuity schene shoul d
not be franed for the rest of the
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wor kmen. We therefore see no reason to interfere with the

order of the tribunal in this respect.

We therefore allow the appeals in part and dismss them in
part in the manner indicated in the course of this judgment.
In the circunstances parties will bear their own costs in
both the appeal s.

Appeal s allowed in part.




