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By filing wit petition in the Del hi H gh Court,
petitioner (appellant herein), a retired Lieutenant Col one
(Time Scal e), sought wei ghtage of 8 years to be added to the
actual qualifying service as al so enhancenent of percentage
of disability, in short, he asked for refixation of the pension

The facts giving rise to the wit petition are as foll ows.
In 1962 appel lant was conmi ssioned as an officer in
Indian Arnmy. This was during National Emergency created
by Chinese invasion. He was an officer in the Sikh Light
Infantry.

In 1965 while fighting in Janmu and Kashmir sector

agai nst Paki stani troops appellant got a shell injury in his
| eft shoulder. After war, he was retained in service, granted
per manent commi ssion and allowed to work till 30.11.89

when he was rel eased on superannuation on conpl etion of

51 years of age after putting in qualifying service of 26
years. Before his retirement appellant was subjected to
exam nati on by the Medi cal Board which assessed the
appellant’s war injury disability at 30% permanent for |ife.

During the period 30.11.89 to 25.10.99 the appel | ant
was given 8 years weightage (in years) to be added to his
qual i fying service in order to conpute his service pension
He was also notified for war disability pension for which he
was paid arrears with effect from 30. 11. 89.

At this stage, it may be noted that the Report of the
Fourth Pay Conmi ssion canme on 30.10.87. As stated
above, appellant retired on 30.11.89. Wen he retired, in
1989, he was all owed wei ghtage of 5+3 (in years) in order to
protect his pension. He was entitled to weightage of 5 but
since his pension fell below that payable to a Major he was
gi ven an additional weightage of 3. At the relevant time, till
Fifth Pay Commi ssion Report, there was integrated pay
scale in existence. Appellant was entitled to 5 years
wei ght age under the Fourth Pay Conmm ssion, however,
because of integrated pay scale his pay becane less than a
Major in the Indian Army with 5 years wei ghtage adni ssi bl e
to Lieutenant Colonel in the Time Scale (TS). Therefore, in
order to protect his pay he was given an additiona
wei ght age of 3 years so that his pension remained nore
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than that of a Major. Appellant enjoyed the benefit of 8
years wei ghtage for 10 years between the date of his
retirement on 30.11.89 and 25.10.99. However, after Fifth
Pay Conmi ssion Report appellant was informed that

cal cul ati on of pension will be done on the basis of |ast rank
hel d by himand on the basis of revised pay scale

i ntroduced under Fifth Pay Conm ssion Report with effect
from1l.1.96. Wth the revision in pay scal e appel |l ant was
given the original weightage of 5 years because after the
Report of the Fifth Pay Conmission the salary structure
was so revised under which the pension payable to a

Li eutenant Col onel (TS) becane nore than the pension
payable to a Major and consequently the protected

wei ghtage of 3 (8-5) stood withdrawn. This has been
chal | enged by the appel l'ant.

As stated above inthe wit petition, the appellant also
cl ai med enhancenent of percentage of disability. According
to the appellant, under Governnent of India, Mnistry of
Per sonnel’, vide Circul ar No.45/22/97- P&PW C) dat ed
3.2.2000, the percentage of disability stood enhanced from
30%to 50%in case of junior officers in the arnmed forces
who were in service on 1.1.96. Appellant contended that he
was al so entitled to such enhancenment and that
Governnment of India was not entitled to discrimnate in this
regard junior officers who retired before 1.1.96 and those
who are in service on or after 1.1.96.

Both these chall enges fail ed as can be seen fromthe
i mpugned judgnments of ‘the H gh Court in WP. (O
No. 268/ 2001 dated 8. 11.2004 and Revi ew Petition
No. 438/ 2004 dated 15.12.2004.  Hence, this civil appeal

Appel | ant appeared in-person.- On the first point he
submitted that he was given a wei ghtage of 8 for 10 years
bet ween 1989 and 1999 and there was no reason for
reduci ng the weightage from8 to 5 after the Report of the
Fifth Pay Comri ssion. He submtted that on account  of
the above reduction in wei ghtage he has suffered a
nonetary | oss of Rs.445 per nonth. He subnitted that the
policy of the CGovernnment giving weightage, to be added to
the actual qualifying service rendered for conputation of
service pension, was arbitrary and di scrimmnatory having no
nexus with the object sought to be achi eved, nanely, equa
opportunity of earning full pension. He submtted that
ot her Ranks except that of Lieutenant Col onel (TS) are
gi ven the benefit of 58 years for conputation of pension by
addi ng the wei ghtage of number of years to the prescribed
retirement age and thus he was not given equal opportunity
of earning full pension in relation to other Ranks. This,
according to the appellant, was discrimnatory. The
appel l ant further submitted that there was no reason for
CGovernment of India to prescribe different wei ghtage for
di fferent Ranks. He subnmitted that fixation of 5 years
wei ghtage in his case for computation of service pension
was agai nst the basic object having no rational relation
with the object of enabling himto get 33 years of qualifying
service to earn full pension which has been denied due to
conparatively early retirement age in relation to his civi
counterparts and in relation to senior service officers.
Thus, according to the appellant, the policy of fixing
di fferent weightages for different Ranks was arbitrary and
violative of Article 14 since the said policy fails to conmply
the twin tests, nanely, that the classification nust be
founded on an intelligible differentia which distinguishes
those that are grouped together from others and that
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differentia nust have a rational relation to the object
sought to be achieved by the Act. In this connection, the
appel | ant placed reliance on the judgnment of this Court in
the case of B.S. Nakara v. Union of India \026 AIR 1983 SC
130. Appellant submitted, in this connection, that the
standard | ength of qualifying service for entitlement of ful
pensi on has been fixed at 33 years for all civilian and
service officers. Previously it was not so. Previously it
depended upon the Rank in question. Appellant subnitted
that, however, now the retirenent age of the service officers
varies from50 to 52 years, in the case of junior officers,
conpared to their civilian counterparts who retire at the

age of 58 years and as conpared to senior officers in the
Army who retire at the age of 60. 1In order to renove this

di sparity, according tothe appellant, weightage was

granted in terms of nunber of years to be added to the

actual qualifying service rendered so that junior officers get
equal opportunity of benefit of 33 years of service for
entitlenent of full pension. Appellant submtted that
reduci ng the weightage in his case from8 years to 5 years,
after the Report of the Fifth Pay Commi ssion, was
discrimnatory as he is deprived of equal opportunity of
earning full pension adm ssible on conpletion of 33 years

of service. |In this connection, he has placed reliance on a
tabl e/chart submitted by himin the special |eave petition
paper book at page 29. Placing reliance on this chart, he
submitted that all other Ranks in the Arny are getting
benefit of 58 to 60 years of qualifying service for pension by
an additi on of wei ghtage conprising of the number of years
whereas in the case of Lieutenant Col onel (TS) the

qual i fying service on addition of 5 years wei ghtage cones to
56 years for pension and, therefore, the inmpugned policy in
OM No.1(S)/87/D dated 30.10.87 was totally arbitrary

and violative of Article 14 of the Constitution. He
submitted that the appellant who retired as a Lieutenant
Colonel in the tine scale got the benefit of 5 years of service
(51+5) while other junior and senior Ranks got the benefit

of 58 to 60 years for pension

We do not find any nerit in the above submi ssion
made by the appellant on the first point for the follow ng
reasons.

Firstly, under O M dated 30.10.87 the expression
"qual i fying service" has been defined to nmean actua
qual i fying service rendered by an officer plus a weightage
(in years) appropriate to the last Rank held by the officer
subject to the total qualifying service including weightage
not exceeding 33 years. It is interesting to note that under
the said OM dated 30.10.87 Lieutenant Colonel (TS) in the
Arny, Commander (TS) in the Navy and W ng Comrander
(TS) in the Air Force are all given weightage of 5. Further
the very definition of the word "qualifying service" in the
O M dated 30.10.87 indicates that the weightage (in years)
is given appropriate to the last Rank held. |In other words,
wei ght age has a nexus with the Ranks. Further, the
definition of the word "qualifying service" also indicates that
there is a ceiling/outer linit placed on the amunt of
pensi on payable which will not exceed the total qualifying
service of 33 years. Applying this OM to the facts of the
present case we find that appellant was all throughout
entitled to weightage of 5 but at the relevant tine when he
retired in 1989 there existed what is called as integrated
pay scale. The consequence of the integrated pay scal e was
that with 5 years wei ghtage the appellant was entitled to
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pensi on the quantum whereof was | ess than that of a

Major. To protect his pension, the appellant was given a

wei ghtage of 3 additional points (in years). At this stage, it
may be clarified that the appellant retired on 30.11.89 after
conpl eting actual qualifying service of 26 years. Wth the
wei ghtage of 8, the total qualifying service becane 34 and,
therefore, in effect he was given a wei ghtage of 7 because,
as stated above, under the O M dated 30.10.87 the
qual i fying service could not got beyond the ceiling of 33
years. However, with the coming into force the Fifth Pay
Conmi ssi on, Government of India had to refix the pension
because under the Report of the Fifth Pay Conm ssion

there was a revision of pay scale introduced with effect from
1.1.96 for the Rank of Lieutenant Col onel and ot her Ranks.
Further, after the Fifth Pay Conmi ssion the integrated pay
Scal e system was abolished and a separate pay scal e was

provi ded for Lieutenant Colonel (TS) with 5 years wei ghtage
whi ch was there even under the Fourth Pay Commi ssion

The result was that the appellant’s pay scale was revised
under the Fifth Pay Comm ssion which was the basis for
qual i fyi ng pension. Consequently, the pension of

Li eutenant Col onel (TS) even with the weightage of 5 years
became nore than the pension adm ssible to Major with the

wei ghtage of 8 years. In this connection, a chart has been
submitted by the Union of India which indicates Rs.6400/-

per month to be pensiion for a Major with 33 years service

i ncluding 8 years wei ght age whereas pension admissible to

Li eutenant Col onel (TS) with 31 years of qualifying service
including 5 years wei ghtage to be Rs.6905/- per nonth.
Therefore, after the Fifth Pay Comm ssion, on account of
increase in the pay scales, pension adm ssible to

Li eutenant Colonel (TS) with 31 years of service including 5
years weightage is nore than the pension adnissible to a
Major with 33 years service including 8 years wei ght age.
Therefore, there is no loss to the appellant as all eged.
Appel l ant clains 8 years wei ghtage even after Fifth Pay

Conmi ssi on under which his salary has been revised.  He
clains wei ghtage of 8 to be added to the actual service
rendered by himso that his qualifying service beconmes 33
and he clainms accordingly a pension at the rate of

Rs. 7350/ - per nmonth whereas he is entitled to Rs.6905/-

per month. Therefore, there is no |oss suffered by the
appel l ant as alleged. Appellant is getting pension which is
nore than that of the Major, therefore, he is not entitled to
8 years wei ghtage. However, he has been given a wei ghtage

of 5 years. |In other words, the protected weightage of 3
points is renmoved because after Fifth Pay Conm ssion he
earns pension nore than that of the Major which was not

there during the period 1989 to 1999. Secondly, it is well
settled in law that Article 14 permits class |egislation and
not classification based on intelligible differentia which

di stingui shes those that are grouped together from others
and that differentia nmust have a rational relation to the

obj ects sought to be achieved by the Act. 1In the case of
Union of India v. P.N. Menon and others \026 (1994) 4 SCC

68, this Court has held that pay revision can invite a cut-off
date. In matters of pay fixation it is the pay comm ssion
which is entitled to take into account various paraneters
dependi ng upon the nature of posts, the pay scal es

attached to those posts, the duties attached to those posts,
the qualifications attached thereto, the manner of
calculating the retirenent benefits etc. Both under Fourth
Pay Conmi ssion and Fifth Pay Conmi ssion the wei ghtage

of 5 is retained. Appellant was always entitled to wei ghtage
of 5. He was given the weightage of 3 additional points only
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to protect his pension. This protection was given because
his pension was falling bel ow the pension adnmissible to a
Maj or. Under Fourth Pay Comm ssion the Governnent

foll owed integrated pay-scal e system whereas under Fifth

Pay Commi ssion not only the pay scal es stood revised but a
separate pay scale was prescribed for Lieutenant Col one
(TS). The pay scale so prescribed was the basis for
conput ati on of the pension. Be that as it may, even
assum ng for the sake of the argunent that Article 14 was
applicable, the OM dated 30.10.87 clearly shows that the
wei ght age had nexus with the | ast Rank and the period of

33 years qualifying service was an outer limt of qualifying
service for calculating pension. Further, the weightage of 5
is given under the said OM to Lieutenant Colonel (TS) in
the Arny, Commander (TS) in the Navy and W ng

Conmander (TS) in the Air Force. Therefore, weightage (in
years) was given under the said OM to the equival ent

Ranks in Armmy, Navy and Air Force. Therefore, there is no
violation of Article 14 of the Constitution.

Now, comi ng to the second chal |l enge concerning
"enhancement of percentage of disability", appellant has
subm tted that CGovernment of India had vide O M dated
3.2.2000 enhanced the percentage of disability for Arned
Forces officers including junior officers in service on or after
1.1.96. Since, the appellant retired on 30.11.89 this
enhancenent of percentage of disability was not admi ssible
in the case of the appellant. Appellant submtted that there
was no reason for denying enhancenent of percentage of
disability to junior officers-inthe Indian Arny who retired
prior to 1.1.96. Fixation of this cut-off date of 1.1.96,
according to the appellant, is arbitrary, irrational and
violative of Article 14 of the Constitution. Appellant
submitted that one of the facets of Article 14 is that it
eschews arbitrariness in any form Appellant subnmitted
that this Court in the case of Nakara (supra) has observed
that Article 14 condems discrimnation in any form He
submitted that there is no rational for excluding officers
fromthe benefit of enhancenment nerely because they stood
retired prior to 1.1.96. Appellant, therefore, submitted that
O M dated 3.2.2000 should be made applicable to officers
who have retired even prior to 1.1.96.

We do not find any nerit in the above argunents. ~ As
st ated above, appellant stood superannuated fromthe
Indian Arny on 30.11.89. He was entitled to war disability
pension. He has been paid arrears on that basis on and
from30.11.89. Under Governnent of India |letter No.PC
1(2)/97/D (Pen-C) dated 16.5.2001 the rate of war injury
el ement for hundred per cent disability in battle casualty
cases has been prescribed. It is in accordance with the
rates mentioned in para 11.2 of the letter of Governnent of
India No.1(2)/97/D (Pen-C) dated 31.1.2001. Under O M
dated 3.2.2000 the benefit of enhancement of percentage of
disability, and not the rates, is given to officers who were in
service on or after 1.1.96. This enhancenent is from 30%
to 50% Appellant claims this enhancenment from 30%to
50%in his case also. However, OM dated 3.2.2000 states
that the said enhancenent shall be applicable only to those
of ficers who stood invalided out of service. This provision is
not applicable to the appellant who retired on
superannuation prior to 1.1.96. Appellant was not
i nval i ded out of service. He conpleted his nornmal tenure of
service. The benefit of enhancenent is given to those
of ficers who stood invalided out of service because their
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tenure of service got cut due to invalidment on account of
disability or war injury. Therefore, the appellant does not
fall in the category of invalidnment. The Governnent is

al ways entitled to classify officers who stood retired vis-*-
vis the officers whose tenure of service got reduced due to

i nvalidment. These are two distinct and separate

categories. Hence, there is no violation of Article 14 of the
Constitution.

It is lastly urged by the appellant that he has not been
paid war injury pension at the current rate. |In this
connection, he submtted that under the rules for casualty
pensi oners invalidation fromservice is a necessary
condition for the grant of disability pension. |[|f a person is
rel eased fromservice in a | ower medical category then what
he was at the tine of recruitment, he woul d be treated as
i nval i ded from service. ~Appel l.ant contended that he was
rel eased in a | ower nedical category from service on
30. 11. 89 then what he was at the tinme of recruitnment and,

t herefore, he should be treated as invalided fromservice
with effect fromthe date of release for the purpose of grant
of disability pension

We do not find any nerit in the third subm ssion
Appel lant retired on 30.11.89 on superannuation. He was
never invalided. He now clainms to be invalided out of
service. Having stood retired fromservice after conpleting
full tenure of service, appellant cannot now clai mthat he
was invalided out of service. The concept of invalidnment
applies to cases in which the tenure of service is cut short
due to invalidnment on account of war injury or disability.
The concept of invalidnent does not apply to cases where
an officer conpletes his tenure of service-and retires on
attaining the age of superannuation. Therefore, there is no
merit in the third contention raised by the appellant.

For the aforestated reasons, we do not see any nerit
in this civil appeal and the sane is dismssed with no order
as to costs.




