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Sanction to prosecute-Sub-Inspector of Police-Trial for
offence alleged in course of duties-Evidence in counter
case, if can be considereds--Circunstances where sanction is
necessary- Code of Crininal Procedure, 1898 (Act V of 1898),
ss. 127-132, 197.-Msore Police Act, 1908 (5 of 1908), -Rs.
4 (c), 8, 26 (1) and (3).

HEADNOTE

The appellant, a Sub-Inspector of Police in Msore State,
was commtted to Sessions Court for trial on the conplaint
of K K alleged that the appellant and another person had
severely beaten T, and that the appellant, when forcibly
taking away T, and requested by Kto excuse T, wantonly
fired on two persons. The appellant’s case, on which his
counter case s based, is that while he and a constable,
after arresting, were taking T to the P.-)lice Station, 20
or 30 persons attacked themand rescued T. Not heeding to
appel l ant’ s advice to desist fromviolence. the crowed asked
himto wait till K cane. On appellant’s refusal, the crowd
threatened. just then K cane. Apprehending danger to their
lives, the appellant first fired in the air, but when the
people pelted stones and grappled him tw shots went/ off
injuring two persons. K snatched his revolver ~and two
mazahars. prepared by the appellant in T's case, ~~and the
peopl e beat him These persons have al so been conmitted to
the Sesions Court for trial. The Sesions Judge made the
reference for quashing the conmtnment of the appellant,
hol ding that the Magi strate could not have taken cogni zance
of the offences wi thout the sanction of the State CGovernment
in view of the provisions of ss. 132 and 197 Code of
Crimnal Procedure. The High Court rejected the reference
of the Sessions Judge for quashing the conmitment order. On
appeal by special |eave, the appellant contended that (1)
the appellant could be dismssed by the State Governnent
al one and, therefore, sanction under s. 197 Code of Crim na
Procedure was necessary ; (2) a police officer cannot be
prosecuted without a sanction for an offence which the
police officer alleges took place in course of his duty ;
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(3) when a case and
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a counter case are both commtted to Sessions Court, it

should be inferred that the appellant has prina facie
established his version of the incident and that his
Produci ng a copy of the conmttal order in the counter case
is sufficient for holding that sanction under s. 132 Code of
Crimnal Procedure was necessary, and (4) it is not
necessary for the police officer to prove conclusively that
he was dispersing an unlawfull assenbly before he can raise
the plea of want of sanction.

Hold that (1) in view of the provisions of ss. 4 (C, 8 and
sub-ss. (1) & (3) of s. 26 of the Mysore Police Act, the
| nspector-Ceneral of Police can dismss Sub-Inspector and
t herefore, no sanction of the State Gover nnent for
prosecution of the appellant was necessary even if he had
comm tted the offences all eged while acting or purporting to
act in discharge of his official duty ;

(2) the /court can consider the necessity of sanction only
when fromthe evidence recorded in the proceedings or the
circunstances —of the case it be possible to hold either
definitely that the alleged offence was committed or was
probably comritted in connection with action under ss. 127
and 128 of the Code. If at any stage of the proceedings it
"appears to the court that the action of the police officer
conpl ai ned of cones within the provisions of ss. 127 and 128
of the Code, the court should hold that sanction was
necessary. The jurisdiction of the court to proceed wth
the conplaint enmnanates fromthe allegations made in the
conplaint and not fromwhat isalleged by the accused or
what is finally established in the case as a result of the
evi dence recorded.

Maj ajoj Dobey v. H C Bhari, [1955] 2 S. C. 'R 925,
referred to.

(3) in the present case it does not appear fromthe record
that the evidence prima facie establishes the appellant’s
contention that be could not be prosecuted wthout the
sanction of the Governnent. This question is to be decided
on the evidence in this case and not on the basis of
evi dence and inferences drawn in the other case

(4) in order that the appellant can get the benefit of the
provisions of s. 132 of the Code, he has to establish that
(i) there was an unlawful assenbly likely to cause
di sturbance of public peace, (ii) the assenbly was comanded
to disperse, (iii) the assenbly did not disperse on the
conmand or, if no comrand had been given, its  conduct
had shown a determination not to disperse; and (iv) in the
ci rcunst ances he had
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used force against the nmenbers of such assenbly. Thi's he
has to do in the same manner as an accused has to “establish
an exception he pleads in his defence. Therefore, the

accused in the present case has to showto the court  that
the alleged offences were conmitted during the perfornmance
of his duties and on his so doing the court would hold that
the conplaint could not proceed w thout the sanction of the
Governnment under s. 132 of the Code.

Held further, that if the court decides that s. 132 of the
Code applies to the case the proceedings on the conplaint
instituted without the sanction would be void and the proper
order for it to pass would be that the proceeding be dropped
and the conpl ai nt rejected.
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JUDGVENT:
CRI M NAL APPELLANT JURI SDI CTI ON: Crim nal Appeal No. 172 of
1962.
Appeal by special leave fromthe judgnment and order dated
March 7, 1962, of the Mysore High Court in Crimnal Revision
Case No. 100 of 1961

B. Gopal akri shnan, for the appellant.

B. R L. lyengar and P. D. Menon, for the respondent.

1963. My 8. The judgnent of the Court was delivered by
RAGHUBAR DAYAL J.-This appeal by special leave is directed
agai nst the order of the Hi gh Court of Mysore rejecting the
ref erence by the Sessions Judge, Shi noga Di vi si on
recommending the quashing of the commitnent order of the
Magi strate conmitting the accused to the Sessions for tria
of offences wunder ss. 307 and 326, |.P.C., on the ground
that the Magistrate coul d not have taken cogni zance of the
of fences w thout the sanction of the State Government in
view of the provisions of ss. 132 and 197 of the Code of
Crim nal Procedure.
The case ‘agai nst the appellant was started on the conplaint
of one Kenchappa who al |l eged t hat
674
the Sub-Inspector and another person had severely beaten one
Thi mma and that the Sub-Ilnspector, when forcibly taking away
Thi mma and requested by Kenchappa to excuse Thimm if he had
nm sbehaved, want only fired from _his revol ver at
Hanumant happa and Shivalingappa. It 1s on this conplaint
that, after prelimnary enquiry, the Mgistrate conmitted
Nagraj, the appellant, to the Court of Session for trial
The facts of the incident, according to the The facts of the
incident, according to the appellant and the basis of the
counter case, are these. The appellant was a  Sub-Inspector
of Police in the State of Mysore. He was posted at  Yagati,
Kadur Tal uk, in Septenber 1959. On Septenber 7, 1959, he
arrested one G dda, manufacturing illicit liquor and sent
him with the constable to the police station. Thereafter,
he arrested Thimma who was supposed to be in league wth
Gda in manufacturing liquor. Wen Thima was bei'ng /'taken
to the police station by the Sub-Inspector and a constable a
cromd of about 20 or 30 persons rushed at them surrounded
them and the police officials attacked them and rescued
Thi mma. Nagraj asked those people not to resort to
violence, but to remain calm The peopl e -however, did not
pay heed to the advice, caught the constable and asked
Nagraj to stay there till one Kenchappa cane. Upon this,
the Sub-lnspector again told them to go away  w thout
creating any trouble and said that there was no reason for
him to wait for Kenchappa. The people threatened him and
the constable with dire consequences if they left the place.
just then Kenchappa cane and then these persons encircled
the Sub-Inspector and the constable and the Sub-Inspector,
apprehending danger to his life and that of the constable,
first fired his revolver in the air and when the people
pelted stones at himand grappled with him two shots  went
off fromthe revolver and injured two persons, Hanumant happa
and Shival i ngappa. Kenchappa snat ched

675
the revol ver, leather bag with the amunition pouch and the
two mahazars prepared by the Sublnspector regarding the
prohi bition case. The peopl e beat the Sub-Inspector and
carried himto a pond saying that they would throw him into
it. They were, however, released at the renonstrance of one
Basappa.
The persons who are said to have attacked Nagraj that day
have al so been commtted to the Court of Session for trial




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

of offences under ss, 147, 332, 341 and 395 read with s. 149,
though prosecuted for offences under ss. 143, 147, 149, 224,
225, 395 and 34, |.P.C
The Sessions judge nmade the reference for the quasbing of
the commtnent of the a appellant as it appeared that the
two cases arose out one incident that the Sub-Inspector was
at the time discharging his duties, that while discharging
his duties he had to disperse an unlawful assenbly by force
as his owmn life and that of his subordinate were in jeopardy
and that therefore previous sanction of the Government under
s. 197 of the Code was necessary, for the Court’s taking
cogni zance of the offence against him as the Power of
di smi ssi ng a Sub-Inspector of Police vested in the
CGover nrent . He was also of opinion that even if the Sub-
I nspector had fired without any justification as alleged by
t he conpl ai nant, sanction under s. 132 of the Code was
necessary. He observed

"Now, it cannot be gainsaid that at that tine

he was clearly on duty and was taking Thima

tothe Police station.in the discharge of his

official duty as a Sub-Inspector. A large
nunber of persons then surrounded him and
rescued- Thi mma. It cannot also hence be

denied that there was an  unlawful assenbly
whi ch the Sublnspector was entitled to
di sperse by force. Nows. 132 of the O
P.C..is clearly a bar to
676
the prosecution of ‘police officers. purporting
to act. under Chapter IX of the OCr. '
whi ch deals with unlawful assenblies wthout
the sanction of the |ocal Governnent."
The High Court rightly observed that the Sessions judge was
wong in practically accepting the version of the appell ant
t hat he was surrounded by a nunmber of persons who
constituted an unlawful assenmbly and that they  rescued
Thimma and that therefore he was entitled to disperse the
unl awful assenbly by force.
The Hi gh Gourtheld that the Sub-Inspector of Police could be
renoved from service by the Deputy lnspector-General of
Police and that therefore no question of sanction under _s.
197 arose. It further held that before a Court could -hold
that the cognizance of the case had been taken by the
Magi strate wi t hout sanction of the Governnent under's. 132,
it nust be established that there was an unl awful assenbly
and that the police officer purported to disperse the
assenbly wunder any of the sections 128 to 131 of ‘the Code.
The High Court stated later :
"Section 132 C. P.C has nothing to do /'with
the ingredients of any offence. It 'is a
protection against prosecution. In‘order to
obtain its benefit the accused person need not
prove that the acts conpl ained of were done
under circunmstances nentioned in Section 132
Cr. P.C. In other words, he nust place before
the judge materials and circunstances justify-
ing an inference that there was an unlawfu
assenbly and the acts conplained of were
Durported to have been done while dispersing
that assenbly.™
The Hi gh Court further held that it is for the Sessions
judge to decide on facts established in
677
the case whether s. 132 O. P.C was applicable and if he
cane to the conclusion that the facts of the case brought it
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within the provisions of s. 132, C. P.C, the Sessions
judge was at liberty to reject the conplaint holding that it
was barred under

S. 132, . P.C

Lastly, the Hi gh Court suggested that the Sessions case
agai nst the other party be tried first and that if after its
trial the Sessions judge was satisfied that the conplaint
agai nst the accused was barred under s. 132 O. P.C, it
would be appropriate for himto reject that conplaint on
that ground al one.

Lear ned Counsel for the appellant has rai sed f our
contentions in this Court : (1) The appellant as Sub-
I nspector of Police could be disnissed by the State
Governnent al one and that, therefore, sanction under s. 197
of the Code was necessary for his prosecution of the
of fences spurported to have been comitted in the discharge
of his duty. (2) That a police officer cannot be prosecuted
wi t hout a sanction fromthe State Governnent for an offence
which '‘the police officer alleges, took place during the
course of performance of duties under Ch. |X of the Code.
(3) That - _when both a case and a counter case have been
commtted for trial to the Sessions Court it could be said
that the appellant has prima facie established his version
of the incident and that his producing a copy of the
commttal order in the counter case is sufficient for
hol di ng that sanction under s. 132, O.  P.C. was necessary.
(4) That it is not necessary for the police officer to prove
conclusively that  he was dispersing an unlawful assenbly
before he can raise the plea of want of sanction as a bar
from prosecution.

W are not satisfied that the appellant, the Sub-Inspector
can be dism ssed by the State
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CGovernment alone. Section 4 (c) of the Mysore Police Act,
1908 (Act No. V of 1908), hereinafter called the Act,
provi des that unless there be sonething repugnant in
the subject or context the word "inspector’ in the Act ,
subj ect to such rules and orders as the Governnent nay pass,
i ncl udes "Sub- I nspector.’ Section 8 states t hat t he
appoi ntnent of I|nspectors of such grades as Governnent may
fromtinme to tinme prescribe shall be nade by Governnment and
the dismssal of Inspectors of all grades shall vest in
Government. It is on the basis of these two provisions that
it is submitted for the appellant that it is the Governnent
which can dismss himas he, though a Sub-lnspector, is an
I nspector for the purposes of s. 8 of the Act. The
contention is not sound. It is the dismssal of 1nspectors
of all grades which vests in the Governnent. It appears
there are Inspectors of various grades. |Inspectors of / sone
grades were appointed by the Governnent but the dism ssal of
Inspectors of all grades is vested in the Governnent. In
this context the word 'Inspector’ ins. 8 will not 'include
Sub- I nspector as he could not possibly be an |nspector of
any grade. Subsection (1) of s. 26 of the Act further
provides that any officer authorised by sub-s. (3) in that
behal f nmay dism ss any police officer belowthe grade of
Assi stant Superintendent and sub-s. (3) provides t hat
subject to the provisions of s. 8, the InspectorCGenera
shal | have authority to punish any Police Oficer below the
grade of Assistant Superintendent. It follows that the
| nspect or- General of Police can dism ss a Sub-Ilnspector who
is a police officer below the grade of Assi st ant
Superi nt endent . No sanction therefore, of the State
CGover nirent for the prosecution of the appellant was
necessary even if he had cormtted the offence all eged while
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acting or purporting to act in the discharge of his officia
duty.

Before dealing wth the other contentions raised we may
refer to the provisions of Ch. |X of

679
the Code of Crimnal Procedure which has the heading
"unl awful assenblies.’ Section 127 enpowers any Magistrate
or officer in charge of a police station to comand any
unl awful assenbly or any assenbly of five or npbre persons
likely to cause a disturbance of the public peace, to
di sperse and further provides that it shall be the duty of
the nmenbers of such assenbly to disperse on comuand. | f
such a command is not obeyed by the nenbers of such an
assenbly, s. 128 authorizes the Magistrate or the officer in
charge of the police stationto use civil force to disperse

the assenbly. G vil force can also be used even wthout
gi ving such command, if the conduct of the assenmbly shows a
determ nation not to-disperse.  Such officer can call upon

any nmal e person to assist in the dispersing of the assenbly
and can al so arrest and confine the persons who form part of
the assenbly. Sections 129 and 130 deal with the use of
mlitary force in the dispersing of such assenbly and of the
duty of the officer comuanding the arnmed forces called upon
to disperse such -assenbly. Section 131 authorises any
comm ssioned of ficer of the arned forcees, in the absence of
any conmunication with any Magistrate, to di sperse such an
assenbly with the help of arnmed  forces in certain
circunst ances. The officers and persons who act under these
provisions for the purpose of = dispersing, the unlawfu
assenbly are protected from prosecution under the provisions
of s. 132 on which the appellant relies. The " rel evant
portion of this section, for the purpose of  this  appeal
reads :
"No prosecution agai nst any person for any act
purporting to be done under this Chapter shal
be instituted in any.  Crimnal Court, except
with the sanction of the State Governnent; and
(a) no Magistrate or police-officer acting
under this Chapter in good faith,

X X
680

shal | be deened to have thereby commtted an
of f ence".

It is clear that when a conplaint is nade to a
crimnal court against any police officer and
makes allegations indicating that the police
of ficer had acted or purported to ~act under
ss. 127 and 128 of the Code and in so doing
conmitted some offence conplained of, the
Court will not entertain the conplaint” unless
it appears that the State CGovernnent “had sanc-
tioned the prosecution of that police officer
If the allegations in the complaint do not
indicate such facts, the Court can have no
ground for |looking to the sanction of the
Governnent and in the absence of such a
sanction for refusing to entertain the conp-
l[aint. It nust proceed with the conplaint in
the same nmanner as it would have done in
connection w th conplaints against any other
per - son.

The occasion for the Court to consider whether
the conplaint could be filed wthout the
sanction of the CGovernment woul d be when at
any | ater stage of the proceedings it appears
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to the Court that the action of the police
of ficer conplained of appears to come within
the provisions of Ss. 127 and 128 of the Act.
This can be either when the accused appears
before the Court and makes such a suggestion
or when evidence or circunstances Prima facie
show it. The nere suggestion of the accused
will not, however be sufficient for the Court
to hold that sanction was necessary. The
Court can consider the necessity of sanction
only when fromthe evidence recorded in the:
proceedi ngs or the circunstances of the case
it be possible to’ hold either definitely that
the alleged crimnal conduct was committed or
was probably committed in connection wth
action under ss. 127 and 128 of the Code.

It is contended for the appellant that if the
guestion of sanction is not decided in the
very first

681

instance when a conplaint is filed or when the
accual l eges that he could not be prosecuted
for thealleged offences without the sanction
of Governnent in view of s. 132 of the Code,
the /protection given by this section will be
nugat ory as the object of gi vi ng this
protection is that the police officer be not
harassed by any frivolous conplaint. There
may be sone such harassment of = the accused,
but the Court has no neans to hold in the
circunst ances alleged that the prosecution of
the accused was in connection with such action
as the conplaint did not di scl ose t he
necessary circunstances indicating that fact
and the bare word of the accused cannot be
accept ed to hold otherw se. just as a
conplainant is likely to omt nentioning the
facts which woul d necessitate the sanction of
CGover nirent before he can prosecut e t he
accused, the accused too is likely to make
such allegations which nmay lead to the
rejection of the conplaint—for want of
sancti on. It is well settled that t he
jurisdiction of the Court to proceed with the
conplaint enanates fromthe allegations  nade
in the conmplaint and not fromwhat is  alleged
by the accused or what is finally established
in the case as a result of ‘the evidence
recorded.

In this connection reference nay be appropri a-
tely made to the observations of this Court in
connection wth prosecution to which the
provisions of s. 197 of the Code apply. In
Mat aj og Dobey v. H C  Bhari (1), in
connection with the question "is the need for
sanction to be considered as soon as the
conplaint is lodged and on the allegations

therein contained?", it was said
"The question nay arise at any stage of the
pr oceedi ngs. The conpl aint may not discl ose

that the act constituting the of fence was done
or purported to be done in the discharge of
official duty; but facts subsequently comi ng
to light on a police or judicial inquiry or
even in
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(1) [1955] 2 S.C R 925,935,
682
the course of the prosecution evidence at the
trial, may establish the necessity for
sanction. Whet her sanction is necessary or

not may have to be determined from stage to

stage. The necessity nmay reveal itself in the

course of the progress of the case."
It follows, therefore, that the contention that a police
of ficer cannot be prosecuted wi thout the sanction from the
State Government for an offence which he alleges to have
taken place during the course of his performng the duties
under ("h. | X of the Code cannot be accept ed. Hs nere
allegation wll not suffice for the purpose and wll not
force the Court to throw away the conplaint of which it had
properly taken cogni zance on the basis of the allegations in
the conpl aint.
The third contention really is that the Court can hold that
sanction 'wag necessary if the appellant could prina facie
show that ~his action which is conplained of was in
connection_with the performance of his duties under ss.127
and 128 of the Code. Assuming that this is the position in
law, it does not appear fromthe record which consists of
the orders of the Sessions judge and the Hi gh Court that the
evidence in this/ case prina facie establishes that the
appel l ant’s contention that his acts conpl ained of were such
for which he could not be prosecuted w thout the sanction of
the Government. In this case the High Court has definitely
said that the Sessions judge did not arrive at any such
conclusion and had nade the reference on a nere acceptance
of t he accused’'s version, for which there ' was no
justification. It is contended for the appellant that the
nere fact that sone of the persons alleged to have forned
part of the unlawful assenbly were prosecuted by the  State
and have also been cormitted by the Magistrate to the
Sessions Court for trial establishes prima facie that the
accused’s contention about the necessity

683

for sanction wunder s. 132 of the Code. is correct. The
comm tment of the other accused is on the basis of _evidence
in that case and cannot be legally taken into consideration
to decide the question raised in this case. The question is
to be decided on the evidence in this case and not on the
basis of evidence and inferenccs drawn in the other case.
The third contention, therefore, has no force.
The next question and the real question to decide then is to
determ ne what the accused has to show in order to get the
benefit of the provisions of s. 132 of the code in the case.
To get such a benefit and to put off a clear decision on the
guesti on whether his conduct ampunts to an of fence or/ not,
the appellant has to show (i) that there was an"-unlawfu
assenbly or an assenbly of five or nore persons likely to
cause a di sturbance of the public peace ; (ii) that such an
assenbly was commanded to disperse ; (iii) that either the
assenbly did not disperse on such command or, if no comand
had been given; its conduct had shown a determination not to
di sperse ; and (iv) that in the circunstances he had used
force against the nenbers of such assenbly. He has to
establish these facts just in the sanme manner as an accused
has to establish any other exception he pleads in defence of
his conduct in a crimnal case. It is sufficiently well-
settled that it is for the prosecution to prove the offence
in the sense that the offence was conmmitted in t he
ci rcunstances in which no recourse to an exception could be
taken and, therefore, if the accused establishes such
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circunstances which either conclusively establish to the
satisfaction of the Court or make the Court believe them to
be probable that the case comes within the exception that
woul d be sufficient conpliance on the part of the accused
with respect to his proving the exception to prove which the
onus was on him In the present case therefore the accused
has to showto the Court that the alleged offences were
conmitted during the performance of his
684
duties in the circunstances narrated above. On his so
showi ng, it would be the duty of the Court to hold that the
conplaint could not have been entertained wthout the
sanction of the Governnent under s. 132 of the Code. To
show this is not equivalent to the accused establishing
facts which would be necessary for himto take advantage of
the provisions of s. 79 of the Indian Penal Code as had been
thought in some of the cases cited to us. Section 79,
|.P.C. deals with circunstances which when proved nakes acts
conpl ained of° not an offence. The <circunstances to be
established to get the protection of s. 132, O. P.C. are
not circunstances which nake the acts conplained of no
of fence, but are circunstances which require the sanction of
the Governnent in the taking of cognizance of a conplaint
with respect to the offences alleged to have been commtted
by the accused. |I|f the circunstances to be established for
seeking the protectiion of s. 132 of the Code were to nake
the alleged conduct no offence, there could be no question
of a prosecution with the sanction of the State Governnent.
This distinction had not been considered in the cases we
were referred to. It .is not necessary to refer. to those
cases which were ultimtely decided on the basis ‘that the
all egations either in the conplaint or taken together wth
what had appeard fromthe evidence on record justified the
concl usion that the action conpl ai ned of “came under ss. 127
and 128 of the Code and that no prosecution in con nection
with such an action could be instituted in the Court w thout
the sanction of the State Governnent.
The | ast question to consider is that if the Court cones at
any stage to the conclusion that the prosecution could not
have been instituted wi thout the sanction of the Governnent,
what should be the procedure to be followed by it, i e:,
whet her the Court shoul d di scharge the accused or acquit him
of the charge if franed against himor just drop the procee-
di ngs and pass no formal order of discharge or

685

acquittal as contenplated in the case of a prosecution under
the Code. The H gh Court has said that when the Sessions
judge be satisfied that the facts proved bring the  case
within the mschief of s. 132 of the Code then he is at
liberty to reject the conplaint holding that it is barred by
that section. W consider this to be the right order to be

passed in those circunstances. It is not essential that the
Court must pass a formal order discharging or acquitting the
accused. In fact no such order can be passed. If s. 132

applies, the conplaint could not have been instituted

wi thout the sanction of the Governnent and the proceedings

on a conplaint so instituted would be void,, the Court

having no jurisdiction to take those proceedings. Wen the

proceedi ngs be void, the Court is not conmpetent to pass any

order except an order that the proceedi ngs be dropped and
the conplaint is rthe relating to Bonbay and reads thus:

"(1) The body known as the Bonbay State Road

Transport Corporation and the Board thereof,

referred to in the notification of t he

CGovernment of Bonbay, No. 1780/5, dated the
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16th Novenber, 1949 (hereinafter referred to
as the existing Corporation’ and ' Board
respectivel y) shal I, not wi t hst andi ng any

defect in, or invalidity of the enactnent or
order under which they were constituted, be
deemed for all purposes to have been validly
constituted as if all the provisions of the
sai d notification had been included and
enacted in this section and this section had
been in force continuously on and from the
sai d date, and accordingly-

(a) all _action by, and all transactions
with, the existing Corporation or Boar d,
i ncluding any action or transaction by which
any property, ‘asset or right was acquired or
any liability  or obligation whether by
contract or otherw se, was incurred, shall be
deened to have been validly and lawmfully taken
or done; and

(b) no suit, prosecution or other |ega

proceedi ng shall |ie against the Governnent of
Bonbay or -any nenber of the
694

Board or ~-any officer or.  servant of the
exi sting Corporation in respect of any action
taken by, or in relation to the setting up of,
the ' existing Corporation-or Board nerely on
the ground of-any defect in, or invalidity of,
t he enactmment or _order under - which t he
exi sting Corporation or Board was constituted.
(2) On the establishnent of a  Corporation
under section 3 in the State of Bonbay
(hereinafter referred to as "t he New
Cor poration’) -

(a) the exi sting Corporation and Board shal
be deened to be dissolved and shall cease to

function;

(b) all property and assets vesting in the
existing Corporation shall vest in the new
Cor por ati on;

(c) all rights, liabilities and aobligations.

of the existing Corporation, whether arising
out of any contract or otherw se, shall be the
rights, liabilities and obl igatorily,

respectively, of the new Corporation

and
(d) all licences and pernits granted to al
contracts made wth, and all i nstruments
executed on behal f of the existing Corporation
or Board shall be deened to have been granted
to, nade with, or executed on behal f-of, the
new  Corporation and shall have ef f ect
accordingly."

It will be clear from these provisions that the old

Cor porati on was recogni sed as having always had valid |ega

status and deened to have been properly incorporated. On

the establishnent of a Corporation under s. 3 of the Act of

1950 the ol d
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Cor por ati on was di ssol ved. But all action by and
transaction with the old Corporation including any action or
transaction by which any property or asset etc., was
acquired by or for the old Corporation was deenmed to have
been validly or lawfully taken or done. It is conmmon ground

that in consequence of the passing of the Act of 1950 the
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Bonbay Act of 1950 stood inpliedly repealed and was in fact
expressly repealed 'by the Bonmbay Act 29 of 1955. The
provi si ons which we have set out above clearly show that the
State Transport Corporation having been incorporated by an
Indian law is a Conpany. Since, however, the conpensation
to be awarded for the acquisition is to be paid only by the
Corporation and no portion of it was paid by the Governnent,
could it be said that the terns of the proviso to sub-s. (1)
of s. 6 have been satisfied ? It is contended by the | earned
Attorney- General on behal f of the respondent that the funds
of the Corporation have thenselves cone out of public
revenue inasnmuch as they consist of nmoneys provided by the
State of Bonbay. Even assuming that the funds of the
Corporation consist only of the nobneys which have been
provided by the State of Bombay it is difficult to
appreci ate how they coul d be regarded as part of the public
revenue. No doubt, the source of the funds would be public
revenue but the funds thensel ves belong to the Corporation
and are ‘'held by it as its own property. They cannot,
therefore, be regarded as 'public revenue’ in any sense. It
was then said by reference to several provisions of the Act
that the Governnment is entitled to exercise control over the
Corporation, that the profits earned by the Corporation
would go to the Governnent, that if the Corporation was
wound up all its assets would also go to the Governnment and
that, therefore, the Corporation could be regarded as noth-
ing more than a linb of the Government.” Even though that
may be so. the Corporation is certainly not a departnent of
Covernment but is a separate |ega
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entity and, therefore, noneys com ng out of public  revenues
whet her invested, |oaned or granted to it woul'd change their
original character and becone the funds or assets of the
Corporation when they are invested in or transferred or
loaned to it. Wile, therefore, the terns of the | proviso
could be said to have been satisfied because conmpensation is
to be paid by the Corporation, the acquisition will be bad
because the provisions of Part VIl of the Land Acquisition
Act have not been conmplied with.  In order to get out of
this difficulty the | earned Attorney General argued that the
State Transport Corporation is a |ocal authority.

The expression "Local authority” is not defined in the Land
Acqui sition Act but is defined ins. 3 (31) of the General
Cl auses Act, 1897, as follows :

"“*local authority’ shall nean a nmunicipa
conmittee, district board,  body of port
conmi ssi oner s or other authority | egal ly
entitled to, or entrusted by the Governnent
with, the control or nmanagenent of a nunicipa
or local fund:"

The definitions given in the General dauses Act, 1897,

govern all Central Acts and Regulations made after the
commencement of the Act. No doubt, this Act was enacted
[ater in point of time than the Land Acquisition Act ; but

this Act was a consolidating and anmending Act and a
definition given therein of the expression "local authority"
is the sanme as that contained in the earlier Acts of 1868
and 1887. The definition givenin s. 3 (3 1) wll,
therefore, hold good for construing the expression "loca
authority” occurring in the Land Acquisition Act. W have
al ready quoted the definition.

It will be clear fromthe definition that unless it is shown
that the State Transport Corporation is an
697

"authority’ and is legally entitle i to or entrusted by the
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Government with control or managenent of a local fund it
cannot be regarded as a local authority. No nmmterial has
been placed before us fromwhich it could be deduced that
the funds of the Corporation can be regarded as | ocal funds.
It was no doubt submitted by the I|earned Attorney-Genera
that the Corporation was furnished with funds by the Govern-
nment for commencing its business ; but even if that were so,
it is difficult to appreciate how that would nmake the funds
of the Corporation |ocal funds.

Learned Attorney-Ceneral then relied upon the provisions of
s. 29 of the Bonbay State Road Transport Act, 1950, which
provides that the Corporation shall for all purposes be
deened to be a local authority. No doubt that is so. But
the definition contained in this Act cannot override the
definition contained in the General O auses Act of 1897
whi ch al one rmust apply for construing the expression occur-
ring in a Central ‘Act like the Land Acquisition Act unless
there /s sonething repugnant in the subject or context.
Though' land acquisition is nowin the concurrent |ist and
therefore, “the State can legislate, the Bonbay Act not
having received the President’”s assent, cannot prevai
agai nst the meaning of the expression 'local authority’ in
that Act. No repugnancy is pointed out.

Then again, the Act” of 1948 had enpowered the Province of
Bonbay, anobng other provinces, to appoint Road Transport
Cor por ati ons and conferred power on t he Provi nci a
CGovernments under ss. 5 and 6 to deal with conmpensation and
wi nding up of Corporations so appointed. |In  pursuance of
this power and after the comencenent of the  Constitution,
the Bonmbay Act of 1950 had been enacted by the State
Legi sl ature of Bombay. But by the repeal of the Act of 1948
by the Central Act of 1950 the foundation for t he
conti nuance and exi stence of the Bonbay Act
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of 1950 di sappeared. Moreover, since s. 41 of the Centra
Act provided that a Corporation shall be deemed to be a
| ocal authority within the neaning Mtor Vehicles Act, 1939,
and not within the nmeaning of any other law, the provisions
of s. 29 of the Bombay Act could in no circunstances be said
to survive. In viewof all this the |earned Attorney
General did not press his argunent on the point further.

In our viewthe acquisition inmpugned in this case having
been nmde’ for the benefit of a Corporation, though for _a
public purpose, is bad because no part of the conpensation
is to cone out of public revenues and the provisions of Part
VIl of the Land Acquisition Act have’ not —been -conplied
with. W, therefore, allow the appeals and decree the suits
of the appellants with costs- in all the courts.

Appeal s al | owned.




