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IN THE HIGH COURT OF KARNATAKA AT B ANGALORE
DATED THIS THE 22ND DAY OF JULY 2004
BEFORE,

THE HON'BLE MR.JUSTICE K,L.M ANFUNATH

FLECTION PETITION NO,1 OF 2003
Betweens

sri Bashiruddin Halhipparga, s/o

M.JYusuf Hal Hipparga,

.A.ge' 50 y@ars 3 Occs Agrilo, I'/O

H.,No0,4-2-47/1, Noor Khan Taleen,

Bigar Taluk & District Petitioner

(By Sri.V.T.Rayaraddi, Smt.Akkemahadevi
Hiremath & Sri JN.B Patil, Advs.,)

Ands

1. Rajashekhar Basavara] Patil,
‘ages 36,0cerAgril., r/0
Near Bus Stand, Humnabad,
Humnebad Taluk,
Bildar bistrict.

2. MirajuddinNiRatel, s/o
Nizamuddin Patel,
Agor 45, Occsdgril &
Bx-Minister, r/o0
Huchakanahalli Village,
Bidar Taluk & District.

3., Subhash Gurulingappa
Kallur, 8ges45 years,
CcesAgril, r/0
Shanti Kivas, H.,.No,22-1478,
Near Bus Stand, Humnabad,
Humnabad Taluk,

Bidar Mstrict,
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5.

7.

.

—2-

subhas Ramachander,
Ages52 , OccsAgril., r/o
H.N0.1~130, 4
Indiranagar, Humnabad,
Bidar District,

Ashfouddin Sardar Miyan,
Lges60, OccsAgril., /0
H.No. 11"224’

Brahmapur Lalsgeri,
gulbarga,

gulbarga District.

Channabasavananda Swamiji
Mallayye Dakulgl, ages 30,
OccsSwaml ji, r/o
Khatekchincholi ,

Bhalki Taluk, Bida&r District.

M,.G.Dayananad, s/o

not known, ages S5,
OccsAgril, r/o
Ranjolkheni Village
Bldar Taluk & Bistrict.

Narasappa Iachappa Muthangi,
Age3 65 years, Occsdgril.,, r/0
Palekpelli, PostsChangler,
Humnabad Taluk, Bidar District,

Bhaskar Babu Patarpalli s/o
not known, ages42,

Occs Advocate, r/o Patarapalli
Village, Bidar Taluk &
District.
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10, Moulana Sab Firid sab,
Age360, Occs:Business, r/o
H.,No,7-830, Naya Mohalla,
Gulbarga, Gulbarga District. Respondents

(By &ri.L.M,.Chidanandaiah &
Sri,Jayaprakash Shetty, Advs. for R-1;
Sri, R.S.8iddapurkar, Adv. for R-30;

Re4-8 service hel(i sufficient,)

[ B R IR B I N B I Y )

This Election petition filed U/s.81 of the
Bepresentation pf People Act, 1051 by the petitioner
Candidate at 2003 bye~Flection to the Karnataka Leglslative
Assembly from No,5, Humnabad Assembly Constituency,
Humnabad, held on 1, 3,2003 through his Advocate Sri.v,T.
Rayaraddi, praying tp declare the election of Returned
Candidate dtd;1.3.2003 namely 6th respondent as Member of
Karnataka Legislative Assembly as mull and void on account of
improper acceptance and rejection of the nomination papers
and in violation of the Flection code of Conduct issued hy

the 1st respondent for No.§5, Humnabad Assembly Constituency,
Humnebad & ete.,

This Election petition coming on far hearing
this day, the Court made the following:-
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ORDER ON THE HAISTAIRABILITY OF  THE
ELECTION PETITION

"In the general election held in the

month of Sseptember 15%5 to Neo.3, Humnabad

Assembly Constitutency, the 3 respondent
Subhash Gurulingappa Kallur, was declarsed as
an elected candidate. The first respondeht -
Rajashskar Basavara)] Patil filsd an slection
dispute in E.P. No. 13/92% before this Court.
The said petition came to be dismizsed on
merits. Being aggrieved by the dismismal of
the election petition, the 1* respondent

filed a civil appeal bafore the Hon. Supreme

Court of India in Civil Appeal No.5667/01

which appeal c¢ame to be .allowad and the
ele'ctic:n of the 3™ reepondent was set asidef.
on the ground that he had incurred dis-
qualification to contest the election uﬁd&r
section %A of the Representation of the Paople
Act, 1951. Thereafter a notification was
issued on 22=1-2003 by the Goviternment

of Karnataka, notifying the calender

of events . for By-Election to

vl
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No.5, Humnabad Assembly Constitutency. The

dates of eventz of the said election ars as

Horsundar:

1. Issue of Notification by the
Eloction Commission of India
under section 150, 30 &

56 -of the Representation of
People Act 1951.

2. Laet date for making
Nominations

3. Date for the Scrutiny of
Nominations

4. Last date for the
withdrawal of candidatures

5. Date of Poll
6. Date of Counting of Votes

7. Date before which slsction
shall be Completed.

31,01.2003(Friday)

08.02.2003( Saturday)

10.02.2003 (Monday)

26.02.2003(Wednesday)

01.05. 2003( Saturday)

07.91.2003( Friday)

o

2. One Mall'ekarjuna wag appointed as a

Returning Officer whe was previously working

as the Assistant Commigsioner at Basavakalyan

sub-Division upto 28-10-2002. Several persons

™
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filed nominations in the Baid election. The
Roturning officer rejected the nomination of
one Ashok §5/o Masocdasppa a3 a substitute
candidate for Eharatiya Janatha Party.. The
Returning Officer also accepted the nomination
of one Ashfoddin who is the 5th resp:a;xdent in

the present Petition.

3. Béing aggrieved by the election
results, declaring the 1% respondent as an
elected candidate, the petiticner filed the
presgent election petition under section 81 of
the Rseprasentation of the People Act 1951 on
three grounds.

4, According to the petitioner, the
Returning Officer has committed an error in
rejecting the nomination of Ashok 8/0
Masoodappa aB a substitute candidate for the
Bharatiya Janatha Party. According to him, it
ig a case of improper rejection of nomination.
It is also his case that the Returning Officer
has committed an error in accepting the

nomination of the 5% regpondent. According

&
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to him, it iB a case of improper acceptance of
the nominatien. It is alsc pleaded in the
petition that contrary to the Model code of
conduct for the guidance of political parties
and the candidates, the then Chief Minister
and meveral Ministers during the period of

@laction campalgn. in the Humnabad

- GConatitutency held several public meetings and

assursd saveral reliefs to the valuable voters
to make the voters to exercise their franchise
in favour of the 1% respondent. Therafore on
these grouhds, the election petition has been

filed by the petitioner.

5. The 1° respondant who is the
contesting respondent has filed the detailed
reply to the selection petition. According to
him, the Returning Officer has not committed
any error eithar in rejecting the nomination
of Ashok S/¢ Masoodappa or in accepting the
nomination of the 5™ respondent. It is also
the case of the 1% raspondent that with his

knowledge or consent either the Chief Minister

&
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or any other Ministers or political leaders of
Congress=-1 party have assured the voters of
Humnabad Constitutency influencing the votere
tn exercise thelr franchise in favour of the
petitioner. Alternatively, it iz also
contended that the 1 respondent has not

played any role in the allsged assurance said

" to have been given by some of the party

lesaders. It is also contended that even if
there are any violation of code of conduct the
same cannot bhe considered as a ground to Bat
aside the election of the 1% respondent.
According to the 1°° respondent, if the party
in power has viclated the model code of
conduct it was open for the petitioner to
lodge the complaint before the Election
Commimsion of India and it was for the
Election Commission of India to  take
appropriate action against the persons who
were indulged in such activities. Therefore,
he requests this Court to dismiss the election

petition.

P
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6. The 1% respondent also filed an

application to dismiss the elaction petition

" on the ground that the petition filed by the

petitioner was not maintainable as it does not
attract any of the provieione of Section 100

of the Representation of the People Act, 19851.

7. This Court aftsr hearing the lesarned
counmgel for the petitioner and respondents and
basad on the Memo filed by the lsarned counsel
appearing for the petitionsr that the
petitioner has nnt'filed.the election petition
on the ground of corrupt practices dismissed
the application of the 1°° respondent and held
that the election petition filad by the
petitioner is maintainable and has to be
adjudicated on the allegations made in the

election petition.

8. Based on the pleadings of the parties,
the Court also framed issues. Theraaﬁtef thea
petitioner was examined az P.W.l and he also

examinsd two mMore witnesgses, namely,

%
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Ashok Mascodappa whose nomination was rejected

as P.W.2 and one Revanappa a resident of

" Chitaguppa town wae examined as P.W.2.

Thersafter the case was set down for the
further evidence of the petitioner; In the
meanwhile, due to dissclution of the Karnataka
Assembly, the 17 respondent  filed an
application requesting thggsCourt to dismi_ss
the election petition as having become
infructuous and reguested the: Court to hold
that no 1living issues would sﬁrvive for
consideraticon of this Court in view of the
SBhsequant developments. The patitioner has
also filed ohjeCtiqns to the said apﬁlication.
Therafors, in  this background, . this
application is heard even though the evidence
has been recerded in part on behalf of the

petitioner.

G, It is not in dispute that due to
disgolution of the Assembly and holding of
fraesh elsctions to the Karnatska Assembly, the

1** respondent cannoct act as an elected

&
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representative of the Humnabad  Assembly

d,s/
Constitutency. In view of the ﬁact_xhatp%he—

’ W&—ﬂﬂ.—e&—a Memo t@—‘tﬁbﬁjﬁﬁt that

petitioner .ﬂ@% not alleglng the grounds of
corrupt practices against the 1% respondent,
no finding can be given by thim Court on the
question of corrupt practices. Therefore, in
this background, this Court is of the opiniecn

that the recording of further evidence and

o Drpam
giving a£3§m9ﬁa on merits of the election

petition is only a question of academic

interest, since the petitioner has filed this
petition‘on the ground of improper rejection
of nomination of Ashok Masoocdappa and improper
5t

accaptance of the nomination of raspondent

and viclation of model code of conduct.

10. The Supreme Court in LOKNATH PADHAN
V=. BIRENDRA KUMAR SAHU reported in (1974} 1

SUPREME COURT CASES 526 has held as hereunder:

* Lagislative Assembly being
digsolved, it haz become

academic to consider whether on

o
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the date when the nomination wae
filed, the regpondent {the
winning candidate) was
disqualified under Section B8A.
Even 1f it is found that he was
so disqualified, it would have
no practical consaquencsa,
bacause the invalidation of his
elaection after the dissoluticon
of the Lagislative Assembly
would be ~ meaningless and
ineffectual. It would not hurt

him. The disqualification would

only mean that he was not

entitled to contest the election
on the date when he filed his
nomination. It would have no
CONSequences operating in
future. It ims possible that the

respondent had a subsisting

. contract with tha Government at

the date of nomination, but that
contract may not be subsisting
now. The finding that the
respondent was disgqualified
would be based on the facts
existirig at the date of
nomination and it would have no

relsvance so far as the position

&

Py
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at a future point of time may be
concerned, and therefors, in
view of the dissolution of the
lLagislative Assembly, it would
have no practieai intarest £for
gither of the partiés. Neither
would it benefit the appsllant
(the defoatesd candidate] nor
would it affect the respondent
in any practical Bsense and it
would be wholly academic to
consider whether the respondent
wae disqualified on the date of

nomination.,

11. Sri. Rayaraddi, appearing for the
petitioner contends that though the petitioner
is}nmtrentitled for the relief in the electicn
petition sincs the petitionsr has made
allegation of violation of model code of
conduct, the petition survives for
consideration and that Court has to give itm
finding on the effect of violation of model

code of conduct by the party in rulse.

o
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12. The moedel code of conduct £for the

guidance of political parties and candidates

"has been issued by the Electicon Commission of

India. The sald guidance do hot say what
would be the coneseguence if any of the
W S

guidance &ms bstm violated by the peolitical
parties and the candidates. Though such
guidance has been imssued by the Electicn
Commission of India, thers is no corresponding
amendment to Section 100 of the Representation

of the People Act.

13. If an election has to be declared as
void, a party has teo prove the grounds
available to him under section 100 of the
Reﬁresentation of the Peopls Act, 1951.
Section 100 of the Representation of People
Aot reads as hereunder:

“100. ©Grounds for der.'lai::l.nq
election to be vold,- (1)
subject to the provieions cof
anh~saction (2) 1f (the High

Court}) is of opinion=-

3

LINOD HOIH WIVIVNIYN 40 L¥NO0I HOIH YIVIVNIWYI 40 14N0O HOIH WIVIVNIWYI 40 LIN0D HOIH WIVIVNAWYI 40 13N0D HOIH YAYLYNAY 40 14N0D



HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA - HIGH COURT OF KARNATAKA “HIGH COURT OF KARNAIARA RIGH L

{a)

15

that on the date of his election
a returned candidate was not
qualified, or was disgunalified,
to be choson to f£ill the ssat
under the Constitution of thie
Act {Or the Government of Union
Territories Act, 1963 (20 of
1963)}; or

that any ceorrupt practice has
heen committaed by a returned
candidate or his election agent
or by any other perscn with the
consent of returned candidate or
his election agsnt; or

that any nomination has been
improperly rejected; or

that the result of the election,
in so far as it «wconcerns =&
returned c¢andidate, has bean
materially affected-

{i) by the improper acceptance

or any nomination, or

(id) by any corrupt practice

committed in the interests
of the raturned candidate |
by an agent other than his
election agent}, or

ii} by the improper reception,
refusal or rejection of any
votes or the resception of
any vote which is veid, or

{iv) by any non-compliance with

the provisions of the
Constitution or of this Act

or of any rulee or orders
made under this Act.

&
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{the High Court}! shall declare
the election of the returned

candidate to be void. 1}
( 2 } "E n (11} 113 i} “

14. FProm the provisions of section 100 of
the Act, it is elear tec me that evan if thare
are vioiation of code of conduct either by the
political party o¥ by its candidate such
violations can only be brought to the notice
of ‘the Election Commission of India to
initiate appropriate action against such party
or candidate. But the same cannot be a ground
to set aside the election of a Returning
candidate as wvolid, since such =& Qﬁémtiﬁncannot
be ‘&djudic&ted by the Court in view of the
provisions  of Sectien 100 of the

Ropresentation of Peopla Act.

15. In the instant case, there are no
allagations of vielation of modal code of
conduct against the 1% respondent. It is the

specific case of the pstitioner that the then

S
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Hon. Chief Minister and few Hon. Ministers had
assured to convert the Chitaguppa town as a
Taluk Headquarters and to give certain reliefs
to the employees of Mahatma Gandhi Sahakara
Sakhare Karkhane, Bhalki Taluk and to provide
the status of ©Schedule Tribes to two

communitiss by name, Gonda and Rajgonda.

- Therefore, it is «clear that the 1

respondent, the Ret-urn@ﬁ::mdidate hag not
violated the model code of conduct issued by
the Elsction Commission of India. Evan
otherwise, this Court cannot consider the
aeffect of ths violation of modsl code of
conduct by any political party, in view of
section 100 of the Representation of Poopls
Act, 1851. Therefore, this Court is of the
opinion that even if the Returning Officer has
improparly rejectsd the nomination of Ashok
s/0 Mamoodappa and that the nomination of. 5tk
raspondent was impropsrly accapted 1t

respondent, this Court at best can hold that

the said two aSpect will have no bsaring on

o
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the election petition in view of the
dissolution of the Assambly subsequently. At
best these twe points can be coneidered only
ag~bhy—sigy—<of academic Interest and no
substantial gquestion of law arises for

consideration of this Court to mset aside the

election of the Returning candidats.

16. Accordingly; the elesction petition i=m

dismissed as having become infructuous.

. sa
| Judge
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