http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 5

CASE NO. :
Appeal (civil) 2529 of 1997

PETI TI ONER

DI VI SI ONAL FOREST OFFI CER & ORS
Vs.

RESPONDENT:

TATA FI NLAY LTD. & ANR

DATE OF JUDGVENT: 10/ 07/ 2001

BENCH

S. N Variava, S.S MQadri

JUDGVENT:

SYED SHAH MOHAMVED' QUADRI, J.

The State of Kerala and the Divisional Forest Oficers of two
di visions are in appeal, by special | eave, against the judgnent and
order of the Hi gh Court of Kerala at Ernakulamin O P.No.1156 of
1981 dated January 31, 1984. The Hi gh Court held that the Keral a
Grants and Leases (Modification of Rights) Act, 1980 (for short 'the
1980 Act’) was not applicable to the | ands hel'd by the respondents
under | ease and quashed the inpugned denmand notices issued by the
appel | ants demandi ng sei gni orage rates fromthe | essees for all the
produce cut and renoved fromthe dem sed | ands, as per sanction
given, including produce consuned inside the concession area by
t hem
The dispute centres round the validity of demand of sei gni orage
rates raised by the appellants in respect of cutting and renoving
eucal yptus trees grown and used by the respondents on the | and held
by them as | essee.
To make the controversy intelligible, it will be necessary to
note the relevant facts.
The first respondent is the successor-in-interest of thelessee of
Poonj ar concession land. It carries on the business of plantation and
manuf acturing tea. On July 11, 1877, Poonjar Chief granted
concession by way of |ease of large extent of land in the erstwhile
Travancore State, in favour of one John Daniel Mnro for
consi deration of Rs.5000/- and yearly rent of Rs.3,000/-. The grant
was ratified by Maharajah of Travancore under a deed executed on
Noverber 28, 1878. On a request made by the said Miunro, a further
concession was granted in respect of the same |land with some
extended rights on July 26, 1879. That |and which conprises of
Kannan Devan Hills was |ater transferred by himin favour of - North
Travancore Land Planting and Agricultural Society Ltd. on Decenber
8, 1879. Wth regard to reduction of the tax liability under the said
deed an agreenment was entered into between the society and the
Poonj ar Chi ef on August 2, 1886. By a Royal Procl amation dated
Sept ember 24, 1899 made by the Maharaja the territory of Poonjar
Chief including the lands in question was nmade part of the State of
Travancore reserving the right of Poonjar Chief to receive the annua
rent of Rs.3000/- under the aforementioned concession. The first
respondent al so holds as | essee 'Mal ki Marai Estate’ which was | eased
out by the Maharaja of the erstwhile Government of Cochin in favour
of its predecessor-in-interest. The land in di spute enconpasses both
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Kannan Devan Hills area as well as Ml ki Marai Estate. The second
respondent is the Regional Oficer of the first respondent (hereinafter
they will be referred to as "the respondent’).

After States re-organization the State of Travancore and

Cochin becanme part of the State of Kerala. 1In 1971, the State of
Keral a passed the Kannan Devan H lls (Resunption of Lands) Act,

1971 (for short 'the 1971 Act’) which cane into force on January 21
1971. By Section 3(1) of the 1971 Act the possession of the entire
extent of the land situated in the Kannan Devan Hills village in the
Devi col am tal uk stood transferred to and vested in the CGovernment of
Kerala free fromall encunbrances Cl ause (a) of sub-section (2) of
Section 3 provides that sub-section (1) shall not apply to plantations
ot her than plantations belonging to tresspassers. Under Section 4 of
the said Act possession of the |and which had vested in the State
under Section 3(1), was restored on the application of the respondent
on the sanme terns and conditions on which it was hol ding before the
appoi nted day. Thereafter, the State of Kerala passed the

af orementioned 1980 Act. Section 3 of the 1980 Act specifies the
grants and | eases of |lands to which that Act applies. Section 4 which
is in the nature of charging section inposes an obligation on the
grantees and |l essees to pay seigniorage rates in force for the tine
being for the tinber cut and renmoved fromany |land held by him

under the grant or lease. It is under that section that the appellants
rai sed demand agai nst the respondents. 1n O P.No.1156-H of 1981

filed in the H gh Court of Kerala at Ernakul am the respondent
chal | enged the constitutional validity of the Act, the legality of the
demand and sought a wit prohibiting the appellants frominterfering
with felling of eucalyptus and other trees for the use of the respondent
and fromlevying seigni orage on such trees and firewbod under the

Act. The High Court by judgnment dated January 31, 1984, under
chal | enge, decl ared that the provisions of the 1980 Act did not apply
to the lands in question, quashed the denmand rai sed under various
letters and issued a wit prohibiting the appellants frominterfering
with the cutting of eucal yptus and other trees for the respondents own
requirement and from | evyi ng seigniorage on such trees and firewood
under the Act.

Having regard to the nature of real controversy which arises in

this appeal, we consider it unnecessary to refer to the various
contentions urged by M.P.Krishnanurthi, the |earned senior counse
appearing for the appellants and M .Ashok H. Desai, the |earned

counsel appearing for the respondents. The respondent is primarily
aggri eved by | evy of seigniorage rates under Section 4 of the 1980 Act
on the eucal yptus and other trees which were cut and utilised in the
factories which are situated within the boundaries of the lands in
qguestion. This issue can be resolved with reference to the provisions
of Section 4 of the 1980 Act which reads as under

"4. Grantees and | essees to pay current

seigniorage rates - (1) Notw thstandi ng anyt hing

contained in any law for the time being in force, or

in any grant, |ease deed, contract or agreenent, or

in any judgnment, decree or order of any court, wth

effect on and fromthe commencenent of this Act,

every grantee and every | essee shall be bound to

pay to the Governnment the seigniorage rates in

force for the tine being for the tinber cut and

renoved fromany |and held by himunder the

grant or |ease."

The section, quoted above, comences with a non-obstante

cl ause and gives an overriding effect to the provisions of that section
over anything contained in any law for the tinme being in force, or in
any grant, |ease deed, contract or agreement, or in any judgnent,
decree or order of any court, with effect on and fromthe

conmencement of that Act (June 25, 1980). The inpost --

seigniorage rates in force for the tine being -- is payable by every
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grantee and | essee to the Government for the tinber cut and renopved
fromany | and held by himunder the grant or |ease. Thus, it is clear
that every grantee and every lessee is made liable to pay the

Covernment seigniorage at the rates in force for the tinme being in

force for the tinber cut and renmoved fromany |and held by hi munder

the grant or lease. Since the liability to pay seigniorage is cast on the
grantee and the |lessee, it may be necessary to notice the neanings of

the ternms 'grant, grantee, |ease and | essee’ defined in clauses (b), (c)

(d) and (e) respectively of Section 2. They are as foll ows :
"(b) "grant" means any grant to which this Act
applies.

(c) "grantee" neans the person in whose favour a
grant has been nade and includes his heirs,
successors and assigns;

(d) "lease" means any | ease to which this Act
applies;
(e) "lessee" nmeans the person in whose favour a

| ease deed has been executed and i nclrudes his
heirs, successors and assigns.”

A perusal of the definition of ternms 'grant’ and 'l ease’ indicates
that the liability /'under Section 4 extends to only those grants and

| eases which satisfy the requirenents of Section 3 of the 1980 Act.
The Hi gh Court, as noted above, held that the 1980 Act woul d not
apply to subject 'leases’. 1In our view, as alluded, wthout touching
upon that aspect, the appeal can be decided on the terns of Section 4
of the 1980 Act, referred to above.

Now, reverting to Section 4 of the 1980 Act, M .Ashok Desa

woul d contend that a claimfor seigniorage inplied owership of a
share in the property in respect of which it woul d be payabl e; that
word is equival ent of Malyalamterm "kuzhi kanani which means

owner or sharehol der and as the eucal yptus trees were grown by the
respondent and the appellants had no share in them the inpugned
demand was unsustai nable and was rightly so held by the H gh Court.
The first point that is required to be examined is 'the inport of the
expression "seigniorage". It is not defined in the Act. It is not a term
of art. It has to be understood in the nmeaning it bears in English. The
rel evant meani ng of that expression "seigniorage" given [in the New
Shorter Oxford English Dictionary] is : Profit made by a gover nnent
by issuing currency; the difference or nargin betweenthe face val ue
of coins and their production costs; the Crown’s right to charge a
percentage on bullion brought to a mint for-coining; the anount
charged, sonething clained by a monarch or feudal lord as a
prerogati ve.

From t he above neaning, it may be seen that the expression
"sei gni orage" has two distinct nmeanings (i) profit nade by a
CGovernment by issuing currency, the Crown’s right to charge a
percentage on bullion brought to a mint for coining; and (ii)

sonet hing cl ai ned by a nmonarch or feudal lord as a prerogative. W
are unable to accept that seigniorage is used in Section 4 synonynous
wi th "kuzhi kanani because the |egislature has used the said
expression in clause (d) of Section 3 in the sense of confernent of

ri ght of ownership by the State on paynment of royalty, kuzhi kanam
The distinction between kutti kanom and sei gni orage is

expl ained by a Kerala High Court in Leslie vs. State of Kerala [AIR
1970 Kerala 21] in the foll ow ng words

"We do not think that *kuttikanom is either a fee

or tax. Atax or fee is levied in the exercise of

sovereign power. W think that in the context

"kutti kanom means the CGovernment’s share of the

val ue of the reserved trees."
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And it has been approved by this Court in State of Kerala vs. Kanan
Devan Hills Produce Co. [1991 (2) SCC 272] in paragraph 20 which
reads as under :

"I't was further held by Mathew, J. that kuttikanom

bei ng the Government’s share of the value of the

trees owned by the Government it has the power to

fix the value of the trees. W agree with the

reasoni ng and concl usi ons reached by Mat hew, J.

Since the ownership over the tree growmh and

timber in Concession Area vests with the

CGovernment it has a right to inpose kutti kanom on

the renpval of the trees fromwthin the

Concession Area."

In Section 4(1), the expression "seigniorage" is enployed to
enforce a prerogative of the State de hors the right of ownership in the
property. Therefore, the contention of M.Desai cannot be accepted.
The second point - for consideration is : whether eucal yptus trees
fall within the neaning of tinber. This termis also not defined in the
Act. Its ordinary neaning in English may be gathered from:

The Concise Oxford Dictionary, Eight Edition, 1990 at p. 1277
Ti mber : wood prepared for building, carpentry etc.
a piece of wood or beam esp. as the rib of a
vessel
| arge standing trees suitable for tinber;
woods or forest
a warning cry that a tree is about to fal
Hal sbury’s Laws of England, Fourth Edn. Vol.19 at p.21
Ti mber : At conmon law oak, ash and el mare tinber
if over twenty years old, but not so old as to
have no usable wood in them ~Qher trees
may be tinber by the custom of the country.
Thus beech is tinber by the custom of
Bucki nghamshire and parts of
G oucestershire. Aspen and horse-chest nut
are tinmber in some countries.  Trees |ess
than six inches in dianmeter have been said
not to be tinber.

Agricul tural usages between | andl ord and
tenant al so frequently define the species of
trees which are regarded as tinber in the

| ocalities where the usages subsist. In a
contract for the sale of standing tinber,
“tinmber" may be synonynmous with "trees"

and so include I ops and tops as well as
trunks. By statute, "tinber" includes al
forest products.

In New Webster’'s Dictionary, the neaning of the word '"tinber’ is

"Building material, tinber........... wood
suitable for building or for use in carpentry;
the wood of growing trees suitable for
structural uses; growing trees thenselves; a

si ngl e beam or peace of wood form ng or

capabl e of forming part of a structure..........

Cor pus Juris Secundum Vol .54 at p.1

The word "tinber" has an enlarged or
restricted sense, according to the connection
in which it is enployed, and may refer to
standing trees or wood suitable for the

manuf acture of |unber to be used for
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buil ding and allied purposes.

Thus, it is seen that the word "tinber’ nay be used in a

restricted as well as enlarged sense. 1In the restricted sense it means
specified trees |ike oak, ash, elm teak, blackwood, abony, karunthal
etc. and in the enlarged sense it neans woods suitable for building,
furniture and carpentry etc. and includes standing trees. Its true
neani ng has to be determned fromthe context in which it is

enployed. In this connection it will be appropriate to refer to Section
3 of the 1980 Act which specifies the terns and conditions of the
grants and | eases of lands to which the Act applies. A perusal of
clause (a) in the light of the neaning of 'tinber’, noted above, shows
that the word "tinber’ is used in Section 4 of the 1980 Act, in the

enl arged sense to nmean trees other than teak, blackwood, ebony,

Karum hali etc. and in that sense it includes standi ng eucal yptus trees.
The | ast aspect that needs to be addressed is whether felling of

eucal yptus trees and taking themto the factory of the respondent
situate on the land in dispute, amunts to renoval of tinber cut from
any | and held by it under the |ease.

In our view, the words 'cut and renoved fromany |land used in

Section 4 -do not suggest felling of the trees and renpving the wood
fromone part to another on the land. They would indicate cutting the
trees and renoving themout of the linmts of the land held by the
grantee or the | essee under the grant or | ease.

Admittedly, in this case, the eucal yptus trees which are felled

are taken to the factory of the respondents which is on the lands in
qguestion. Therefore, by cutting and taking the wood of the felled
eucal yptus trees fromthe place where they are cut to the factory on
the demi sed | and where they are consuned, the respondent does not

incur liability to pay seigniorage rates under Section 4 of the 1980
Act. On this ground alone, the inpugned demand is |iable to be

guashed and to that extent we confirmthe inpugned judgnment of the

H gh Court.

I nasmuch as the High Court had held that the letters of demand

wer e unsustai nable in | aw and quashed them it was not necessary for
the High Court to go into the question as to whether the provisions of
the 1980 Act would apply to the | eases of the lands in question. In
this view of the matter, we are not inclined to go'into the question as
to whether Section 3 of the 1980 Act applies to the | eases of the | and
in question and | eave the question open to be decided in an

appropriate matter. W, therefore, vacate the findings recorded by the
Hi gh Court on this point.

In the result we dismss the appeal and direct the parties to bear
their own costs.




