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ACT:

Constitution of India, Art. 32-Petition under Art. 226 no
notice to respondent-dism ssed by single Judge-Appeal to
di vision bench al so dism ssed by speaking order-Petitioner
not filing appeal but a petition wunder Art. 32-Wether
petition barred by res judicata.

Madras Electricity (Taxation on Consunption) Act, 1962, s.
12-1f violative of Art. 14.

HEADNOTE

The petitioner, a public limted conmpany - manufacturing
various steel and iron products, requested the respondent
Madras Governnment for an exenption fromtax under s. 12 of
the Madras Electricity Act No. IV of 1962 which provided
that where energy of a specified type was consunmed in -the
process of nanufacture or production in an industria
undertaking |I|icensed under the Industries (Devel oprent and
Regul ation) Act 65 of 1951, no electricity tax shall be
payable on the energy so consuned for a period of three
years fromthe date of the comencenent of production. The
petitioner’'s case was that though it did not require a
licence wunder s. 11 of the later Act in view of the
notification issued by the Central Govt. under s. 29-B by
which industrial wundertakings having fixed assets not
exceeding Rs. 10 lakhs were not required to obtain a
licence, it was still governed by Act 65 of 1951 for the
purposes of s. 12 of Madras Act No. |V of 1962. The
respondent Government rejected the claimon the ground that
no exenption could be granted under s. 12 of the Madras Act
to wundertakings which were not |icensed under the Centra
Act .

Thereupon the petitioner filed a wit petition in the High
Court attacking s. 12 of the Madras Act under Art. 14 of the
Constitution and contending that it should also have been
granted the exenption clainmed. The petition was disnissed
by a Single Judge w thout issue of notice by a short order
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to the effect that the petitioner was not entitled to the
benefit of s. 12 of the Madras Act and the validity of the
Section could not be attacked as the exenption provided was
based on sohnd principles. An appeal to a Division Bench
was also dism ssed. The petitioner did not file an appea
from the order of the Division Bench but chose to file the
present petition under Art. 32 claimng the sanme reliefs as
in his earlier petition to the H gh Court. The respondent
raised a prelimnary objection that the petition was not
mai ntai nable in view of the petitioners failure to file an
appeal fromthe order of the Division Bench. It was also
contended on the nerits that s. 12 of the Madras Act was not
hit by Art. 14.

HELD : dism ssing the petition

(i) The prelimnary objection nust be uphel d.

The petitioner did not appeal fromthe order of the Division
Bench. The Hi gh Court made a speaking order dealing wth
the nerits of the case and the fact that no notice was
i ssued to the other side before such an order was passed was
imaterial in the circunstances. The present

petition under Art. 32 on the same facts for the sanme relief
based on the sane article of the Constitution was therefore
barred, L744 DO

Were a wit petition i's dismssed without notice to the
ot her side but the /order of dism ssal is speaking order and
the petition is disposed of on nerits, that would stil
amount to res judicata and woul d bar a petition under Art.
32. The petitioner’s only proper renedy in such a case
woul d he to come in appeal fromsuch a speaki ng order passed
on the nerits. [743 E-F]

Daryao v. The State of U P., [1962] 1 S.C.R 574; explained
and appli ed.

(ii) Section 12 of the Madras as Act was not hit by Art. 14
of the Constitution.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 38 of 1967.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of fundanental rights.

R Copal akri shnan, for the petitioner

A V. Rangam for the respondent.

The Judgrment of the Court was delivered by

Wanchoo, C. J. The petitioner is a Public ~Linmted Conpany
manuf acturing bars, rods and agricultural inmplenents out of
scrap iron and steel and consunes energy of  H . gh Tension
Supply for the purpose. |Its case is that it is governed by
the Industries (Devel opnent and Regul ation) Act, No. 65 of
1951, (hereinafter referred to as the Central Act), even
though it did not require a licence under S. 11 thereof in
view of the notification issued by the Central Governnent
under S. 29-B by which industrial undertakings having fixed
assets not exceeding rupees ten | akhs were not required to
obtain a licence thereunder irrespective of the nunber  of
persons enployed in such undertakings. The petitioner
conmenced functioning from February, 1963. The Madras
Legi slature passed the Madras Electricity (Taxation on
consunption) Act, No. IV of 1962, (hereinafter referred to
as the Midras Act) by which tax was inmposed on the
consunpti on of energy both of high tension and |ow tension
electricity for various purposes at varying rates. Section
12 of +the Madras Act however provided that where energy
under High Tension Supply is consuned in the process of
manuf acturing or producing the principal product in any
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i ndustrial undertaking |icensed under the Central Act, no
electricity tax shall be payable on the energy so consuned
for a period of three years from the date of t he
conmencenment of the manufacture or production of t he
princi pal product in such undertaking.

The petitioner requested the Government of Madras for ex-
enption fromtax on the ground that even though it was not
742

licensed under s. Il of the Central Act, it was governed by
that Act. The Madras Government rejected its prayer on the
ground that no exenption could be granted to undertakings
whi ch were not |icensed under the Central Act as provided in
s. 12 of the Madras Act. - Thereupon the petitioner filed a
wit petition in the H gh Court of Madras attacking s. 12 of
the Madras Act wunder Art. 14 of the Constitution and
claimng that it should also have been granted exenption.
The petition was dismissed by a learned Single Judge of the
H gh Court wi thout issue of notice by a short order to the
ef fect 'that the petitioner was not ,entitled to the benefit
of s. 12 of the Madras Act and the validity of the section
coul d not be attacked as the exenption provided was based on
sound principles.

The petitioner then went in Letters Patent Appeal and the
appeal was heard by a Division Bench of the H gh Court. The
Di vi sion Bench held that the exenption was a concession and
could not be clained as a matter of right and that as s. 12
did not provide for exenption in favour of undertakings |like
the petitioner’s it could not claimexenption.  The Division
Bench al so rejected the argunent that Art. 14 was applicable
in this case. In consequence, the appeal was dism ssed.

The present petition was filed by the petitioner soon after
the appeal had been dismissed by the Hhgh Court and its
contention before us is that it should have been given the
exenption wunder s. 12 of the Madras Act in view of Art. 14
of the Constitution. The petitioner however did not file
any appeal fromthe order of the Division Bench of the Hgh
Court. The petition has been , opposed on behalf of the
State of Madras and a prelininary objection has been /'taken
that as the petitioner did not file an appeal fromthe order
of the Division Bench, it is not opento it to file this
petition in view of the decision of this Court in Daryao
v. The State of U P.(1) It is further contended that s.. 12
of the Madras Act is not hit by Art. 14.

W are of opinionthat the prelimnary objection nust
prevail . It is urged on behalf of the petitioner that the
decision in the case 'of Daryao(l) shows that it was only
when notice had been issued on a wit petition and it is
deci ded on contest that the principle of res judicata would
apply and a petitioner |osing on such contest in the / Hi gh
Court would not be entitled to come to this Court under Art.
32 of the Constitution. In this connection reference has
been made to the observation at p. 592 where this @ Court
observed that "if a wit petition filed by a party ‘under
Art. 226 is considered on the nerits as a contested nmatter
and :is dismssed the decision thus pronounced woul d
continue to bind

(1) [1962] 1 S.C.R 574.

743

the parties unless it is otherwi se nodified or reversed by
appeal or other appropriate proceedings permssible under
the Constitution". But it was |ater observed on that very
page that "if the petition filed in the Hgh Court wunder
Art. 226 is dismissed not on the merits but because of the
| aches of the party applying for the wit or because it is
held that the party had an alternative remedy available to
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it, then the dismssal of the wit petition would not
constitute a bar to a subsequent petition under Art. 32
except in cases where and if the facts thus found by the
H gh Court may thenselves be relevant even under Art. 32.
If a wit petitionis dismssed inlimne and an order is
pronounced in that behalf, whether or not the dismssa
woul d constitute a bar would , depend upon the nature of the
order. If the order is on the nerits it would be a bar; if
the petition is dismssed in linmne wthout passing a
speaking order then such disnissal cannot be treated as
creating a bar of res judicata."

It is true that this Court said in that case that if a wit
petition under Art. 226 i's dism ssed on nerits after contest
it would bar a petition under Art. 32 on the sanme facts.
But the later observations at the same page show that that
was not the only case in which there would be a bar of res
j udi cat a. Even where notice m ght not have been issued by
the, High Court-and the wit petition dismssed in |imne
the question  whether such dismssal would bar a petition
under Art. 32 woul d depend upon the nature of the order
dismssing itin limne. "This is perfectly clear from the
| ater observations made at p. 592 in the sane case. VWher e
therefore a wit petition is disnissed without notice to the
other side but the order of dismssal is a speaking order
and the petition is disposed of on nerits, that would stil
amount to res judicata and woul d bar a petition under Art.
32. The petitioner’s only proper renedy in such a case
woul d be to conme in appeal from such a speaki ng order passed
on the nerits, even though the High Court may not have
issued notice to the other side.” What has been decided in
Daryao's case(1) is that the H gh Court should have decided
the, petition on the nerits by a speaking order. |If that is
done, it is inmaterial whether notice was issued to the
ot her side or not before such a decisionwas given. | The bar
ari ses not because there was a notice issued but because the
H gh Court has dealt with the nmerits of the petition before
it and has passed a speaking order even though no notice
m ght have been i ssued.

In the present case the petition is clearly barred in view
of the decision in Daryao's case(l). The learned Single
Judge who first dealt with the petition passed a short order
dealing with the nmerits and stating that the validity of  s.
12 of the Madras Act could not

(1) [1962] 1 S.C.R 574.
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be attacked as the exenption was based on sound principles.
He, therefore repelled the attack on S. 12 of the Madras Act
based on Art. 14 of the Constitution. The petitioner . then
went in appeal to the Division Bench. The order of the
Division Bench is nore conprehensive than the order of the
| earned Single Judge and the Division Bench has dealt with
the attack wunder Art. 14 of the Constitution. I't bhas
rejected the contention that there was any elenent of
hostile discrimnation. It has also held that there was  no
arbitrary or unreasonable classification by S. 12 of the
Madras Act. It has finally held that it could not be said
that there was no nexus between the conditions specified in
the Madras Act and the Central Act which seeks, for reasons
of national devel opment and prosperity, to Ilicense and
supervi se undertaki ngs. The order of the Division Bench in
appeal is clearly a speaking order dealing with the nerits
of the petition where only one point under Art. 14 was
rai sed. In our opinion it bars the making of the present
petition under Art. 32 on the same facts for the sanme reli ef
based on the sane article of the Constitution. The
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petitioner did not appeal fromthe order of the Division
Bench. The Hi gh Court nmamde a speaking order dealing wth
the nerits of the case and the fact that no notice was
i ssued to the other side before such an order was passed is
immaterial in the circunmstances. W therefore uphold the
prelim nary objection.

W nay add that if we were to go into the nerits of the case
ourselves we would see no reason to differ from the view
taken by the Division Bench as to the application of Article
14.

The petition is dism ssed with costs.

R K. P.S.

Petition dism ssed.
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