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S.B. SINHA, J:

| agree with the conclusions of the judgnent prepared by My Lord, the Chief
Justice of India that the matter should be renmtted back to the tribunal but |I would
like to assign additional reasons therefor.

The basic fact on the matter has been noticed by My Lord, the Chief Justice
of India.

| may, however, point out that the | earned counsels appearing on behalf of the
parties have raised a | arge nunber of contentions.

They not only filed witten subm'ssions before this Court, our attention has

al so been drawn to the witten submissions filed before the | earned TDSAT. The
guestions raised are nunerous and varied. The |earned counsels have al so taken us
through a | arge nunber of docunments. A |arge nunber of charts have been filed

before us for one purpose or the other. The parties had also relied upon the opinion
of experts on technical matters. The learned counsels have also referred to a | arge
nunber of authorities.

If we were to deternine the questions raised before us ourselves, we would

have noted the subnmi ssions of the |earned counsels in great details but having regard
to the order proposed to be passed, we do not intend to do so, as the subm ssions
woul d be raised before the | earned TDSAT agai n and it woul d be taken through the
docunments to which our attention has been drawn by the | earned counsel

Suffice it to point out that before the | earned TDSAT  admttedly the matter
was heard for 26 days. 1In this Court also the matter was heard for four days.

It arrived at certain findings without application of its mnd on various vita
i ssues including the issue of its jurisdiction.

Its findings inter alia are: -

(1) That W.L with [inmited nobility offers benefits to consumers in rura
and urban area.
(ii) WL with limted mobility would provide uninterrupted trouble free

servi ce because the subscriber does not have to wait endlessly for a

mechanic to cone and rectify the fault in the wire line.

(iii) A subscriber having W.L with Iimted nmobility can dispense with the

wi reline phone.

(iv) The petitioners cannot assail a policy decision taken by the Government.
(v) The Jurisdiction of the Tribunal is not wi der than that of the Suprene
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(vi) CGovernment has a right to change its policy and the argunent that a

departure fromwell established policy can be quashed is of no

subst ance.

(vii) By letter dated 25.9.2000, the Cellular Qperators stated that they had
no objection to introduction of limted nobility provided |evel playing

field conditions were maintained.

(viii) This is not a case of m ndless change of policy in a hurry nor is the
decision arbitrary or nala fide in any way.

(ix) Covernment is entitled to deviate froma policy decision and adopt
anot her policy, and this cannot be revi ewed.

(x) In the instant case, a new technol ogy has cone.

Xi) CDMA is far superior to GSM

(xii) CDVA network costs less to build and operate than GSM

(xiii) We nust make clear that fromthe chart produced before us, we find
that the charges consunmers wll have to pay for W.L with linmited

mobility will be very nuch |less than the charges currently levied by

the Cell Operators.

(xiv) Petitioners thenselves were allowed to nmigrate. After signing the

m gration package, the Cellular Qperators cannot be heard to

conpl ai n about-unexpect ed new conpetition

(xv) The fear expressed by the petitioners is either feigned or imaginary.
(xvi) Advance of technol ogy must be allowed to go ahead wi thout any

check or hindrance.

(xvii) Technol ogi cal advances have al so to sone extent blurred the

di stinction between Fixed and Wrel ess Tel ecom Wrel ess technol ogy

(xviii) The petitioners can use |atest technol ogy including W.L with
mobility as well as the Respondents:

(xi x) The Government of fered them (petitioners) nmore than enough
concessions through reduction-inlicence fees and entry into areas

hitherto unavailable to them e.g., P.C O

(xx) This is a policy decision well withinthe donmain of the Governnent.
(xxi) Gover nment decided to all ow use of spectrumon first cone first serve
basis without any rhyme of reason. ~ This is a strange argunent

coming fromthe Petitioners. The Petitioners thenselves have not

been charged anything special for use of spectrum The CVSPs and

FSPs have been treated equally and no special favour was shown to

the FSPs in this regard.

(xxii) It has been argued by M. Vaidyanathan that this is inbuilt in the fee
that they have to pay. But there is no evidence for this.

(xxiii) There cannot be any legitimate expectationthat will be an
illegitimte expectation

Each one of the aforenentioned findings have been assail ed as perverse.

We, however, need not go into the aforenentioned question in viewof the

order proposed to be passed by us in our opinion the learned Tribunal failed to assign
sufficient or cogent reasons in support of its findings. In relation to sonme issues, no
reason has been assigned. Sonme issues although noticed have not been adverted to.

Sone issues have even not been noticed. The inpugned order of the TDSAT,

therefore, does not fulfil the criteria of a judgnent.

A judgment of a court or a Tribunal should contain concise statenent of case,
poi nts of decisions, the reasons for such decisions and decisions thereupon

In Balraj Taneja and Anr. v. Sunil Madan and Anr. [(1999) 8 SCC 396] it has
been held :

"Judgnment” as defined in Section 2(9) of the Code of Givi
Procedure neans the statenment given by the Judge of the
grounds for a decree or order. What a judgnent shoul d
contain is indicated in Order 20 Rule 4(2) which says that
a judgrment "shall contain a concise statenent of the case,
the points for determination, the decision thereon, and the
reasons for such decision." It should be a self-contained
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docunent fromwhich it should appear as to what were the
facts of the case and what was the controversy which was
tried to be settled by the court and in what manner. The
process of reasoning by which the court cane to the
ultimate concl usion and decreed the suit should be
reflected clearly in the judgment."

In Union of India and Ors. v. Manager, Ms Jain and Associates [(2001) 3
SCC 277], this Court held as follows :

"The result is before pronouncing judgment, the

court has to apply its mnd to arrive at the concl usion
whet her there is any cause to nodify or remt the
award. Further the phrase "pronounce judgnent"

woul d itself indicate judicial determ nation by
reasoned order for-arriving at the concl usion that
decree in terms of award be passed. One of the

nmeani ngs given to the word "judgnent" in Wbster’'s
Conprehensive Dictionary [International Edn., Vol.
(1984)] reads thus : "the result of judging; the
deci si on or conclusion reached, as after consideration
or deliberation". Further, Oder 20 Rule 4(2) CPCin
terns provides that "judgment" shall contain a

conci se statenent of case, the points for

determ nation, the decision thereon, and the reasons
for such decision.. This is antithesis to pronouncenent
of non-speaking order."

It did not follow the said guidelines. Even as an appellate authority the
TDSAT was required to conply with the principles of or anal ogous to the provisions
of Order 41 Rule 33 of the Code of Civil Procedure. See Rattan Dev v. Pasam Devi
[(2002) 7 SCC 441] and B.S. Sharnmm v. State of Haryana and Anr. [(2001) 1 SCC
434] .

As regards the issue of jurisdiction, it posed a wong question and gave a
Wrong answer.

TDSAT was required to exercise its jurisdiction in terns of Section 14A of

the Act. TDSAT itself is an expert body and-its jurisdiction is wi de having regard to
sub-section (7) of Section 14A thereof. Its jurisdiction extends to exam ning the
legality, propriety or correctness of a direction/order or decision of the authority in
terns of sub-section (2) of Section 14 as also the dispute nmade in an application

under sub-section (1) thereof. The approach of the | earned TDSAT, being on the

prem se that its jurisdiction is limted or-akinto the power of judicial reviewis,
therefore, wholly unsustainable. The extent of jurisdiction of a court or a Tribuna
depends upon the relevant statute. TDSAT is a creature of a statute. Its jurisdiction
is also conferred by a statute. The purpose of creation of TDSAT has expressly been
stated by the Parlianment in the Armendi ng Act of 2000. < TDSAT, thus, failed to take

into consideration the anplitude of its jurisdiction and thus msdirected itself in |aw

The | earned Attorney Ceneral has relied upon a decision of this Court in
Union of India v. Parma Nanda [(1989) 2 SCC 177], but the said decision has no
application at all to the fact of the matter.

If a jurisdictional question or the extent thereof is disputed before a tribunal

the tribunal nust necessarily decide it unless the statute provides otherw se. (See
Judi cial review of Administrative Law by HWR Wde & C F. Forsyth, page No.

260). Only when question of |aw or nmixed question of fact and | aw are decided by a
tribunal, the H gh Court or the Suprene Court can exercise its power of judicia

revi ew.

In the aforenentioned treatise it has been noticed

"Jurisdiction over fact and | aw. summary
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At the end of a chapter which is top-heavy with obsol escent material it may be usefu
to summarise the position as shortly as possible. The overall picture is of an
expandi ng system struggling to free itself fromthe tramels of classical doctrines
laid down in the past. It is not safe to say that the classical doctrines are wholly
obsol ete and that the broad and sinple principles of review, which clearly now
commend t hensel ves to the judiciary, will entirely supplant them A summary can
therefore only state the | ong-established rules together with the sinpler and broader
rul es whi ch have now superseded them nuch for the benefit of the law. Together
they are as follows.
Errors of fact
ad rule: The court woul d quash only if the erroneous fact was jurisdictional
New rul e: The court will quash if an erroneous and deci sive fact was

(a) jurisdictional

(b) found on the basis of no evidence; or

(c) wr ong, m sunderstood or ignored.
Errors of /| aw
ad rule: The court woul d quash only if the error was

(a) jurisidictional; or

(b) on the face of the record.
New rul e: The ‘court wi Il quash for any decisive error, because all errors of |aw
are now jurisdictional ™

The rul e as regard deference to expert bodies applies only in respect of a
reviewi ng court and not to an expert tribunal. It may not be the function of a court
exercising power of judicial reviewto act as a super-nodel as has been stated in
Admi ni strative Law by Bernard Schwartz, 3rd edition in para 10.1 at page 625; but
the same woul d not be a case where an expert tribunal has been constituted only with
a viewto deternine the correctness of an order passed by anot her expert body. The
renmedy under Section 14 of the Act is not a supervisory one. TDSAT s jurisdiction
is not akin to a court issuing a wit of certiorari. The tribunal although is not a court,
it has all the trappings of a Court. Its functions are judicial
In "Jurisdiction and Illegality’ by Amon Rubinstein a judicial power in

contrast to the review ng power is stated thus:

"A judicial power, on the other hand, denotes a process in

whi ch ascertainable legal rules are applied and which
therefore, is subject to an objectively correct solution. But
that, as will be seen, does not nean that the repository of
such a power is under an enforceable duty to arrive at that
solution. The legal rules applied are capabl e of various
interpretations and the repository of power, using his own
reasoning faculties, may deviate fromthat solution which

the law regards as the objectively correct one.”

The regul atory bodi es exercise wide jurisdiction. They |ay down the | aw.
They may prosecute. They may punish. Intrinsically, they act |ike an internal audit.
They may fix the price, they may fix the area of operation and so on and so forth.
VWi | e doing so, they may, as in the present case, interfere with the existing rights of
the licensees.

Statutory recomendati ons nmade by it are normally accepted by the Centra

CGovernment, as a result of which the rights and obligations of the parties my
seriously be affected. It was in the aforenentioned prenise the Parlianent thought

of creating an independent expert tribunal which, if an occasion arises therefor, may
interfere with the finding of fact, finding of law or a m xed question of |aw and fact
of the Authority. Succinctly stated the jurisdiction of the tribunal is not
circunscri bed in any manner what soever.

This Court in Parma Nanda (supra) was considering the jurisdiction of the
Adm ni strative Tribunal constituted under the Adm nistrative Tribunals Act, 1985.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 11

Having regard to the provisions of the said Act, it was held that the jurisdiction of the
Tribunal is that of the Cvil Court or of the H gh Court under Articles 226/227 of the
Constitution of India. The question which arose for consideration in that case was as

to whether the Civil Court or the High Court in a suit or a wit petition can interfere
wi th the quantum of puni shnent inposed upon an enpl oyee by his enpl oyer.

The said decision has no application in the instant case. Apart fromthe fact
that even in relation to invocation of the doctrine of proportionality this Court has
categorically held that court’s jurisdiction in this regard although is limted but in a
given situation it can exercise its jurisdiction either by remtting the matter back to
the Disciplinary Authority or inpose a |esser punishnent, when the order of
puni shment is found to be unreasonable attracting Article 14 of the Constitution of
I ndia or when the quantumof punishment is so disproportionate that the sane is
shocking to judicial conscience. See Om Kumar and Ors. V. Union of India [(2001)

2 SCC 386] .

There cannot be any doubt whatsoever that when jurisdiction upon a court or
a Tribunal is conferred by a statute, the same has to be construed in terms thereof and
not ot herw se.” The power of judicial review of this Court as also the H gh Court,
however, 'stand on a different footing. The power of this Court as also the Hi gh
Court althoughis of w de anplitude, certain restrictions by way of self-discipline
are inposed. Ordinarily the power of judicial review can be exercised only when
illegality, irrationality or inpropriety is found in decision making process of the
aut hority.

Simlarly, the Cvil Court’s jurisdiction in service matters is circunscribed by
the provisions of the Special Relief Act, 1963.

However, the jurisdiction of the Industrial Tribunal or the Labour Court in a
simlar situation having regard to the provision of Section 11A of the Industria
Di sputes Act, 1947 is nmuch wider and akin to the appellate power. Sinmlarly,
exercise of jurisdiction by the sanme court in an appeal vis--vis a revision would be
different. |Its approach as an appellate authority or a revisional authority even if
arising out the same order would be different.

Even in West Bengal Electricity Regulatory Commission v. C E S.C Ltd.
[2002 (7) SCALE 217] whereupon the | earned Attorney CGeneral has placed reliance,
this Court specifically stated

"W notice that the Conm ssion constituted under

s.17 of the 1998 Act is an expert body and the
determ nation of tariff which has to be made by the
Conmi ssion involves a very highly technica

procedure, requiring working know edge of |.aw,

engi neering, finance, commrerce, econorm cs and
management. A perusal of the report of the ASCI

as well as that of the Conm ssion abundantly

proves this fact. Therefore, we think it would be
nore appropriate and effective if a statutory appea
is provided to a sinmilar expert body, so that the
various questions which are factual and technica

that arise in such an appeal, get appropriate
consideration in the first stage also. Froms.4 of the
1998 Act, we notice that the Central Electricity
Regul at ory Conmi ssion which has a judicia

menber as al so a nunber of other menbers having
varied qualifications, is better equipped to

appreci ate the technical and factual questions

i nvol ved in the appeals arising fromthe orders of
the Conmi ssion. Wthout neaning any disrespect

to the judges of the H gh Court, we think neither the
Hi gh Court nor the Supreme Court would in reality

be appropriate appellate foruns in dealing with this
type of factual and technical matters. Therefore, we
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recormend that the appell ate power against an

order of the state conm ssion under the 1998 Act
shoul d be conferred either on the Central Electricity
Regul atory Commi ssion or on a simlar body. W

noti ce that under the Tel ecom Regul atory Authority
of India Act 1997 in chapter 1V, a simlar provision
is made for an appeal to a special appellate tribuna
and thereafter a further appeal to the Suprenme Court
on questions of lawonly. W think a sinilar
appel | ate provi sions may be considered to make the
relief of appeal nore effective."

It may, however, be noticed that in relation to transm ssion and distribution
| osses, although this Court was exercising the sane power as that of the H gh Court,
it allowed a claimof transmission and distribution |losses to the extent of 19% i.e.
2.2% nmore that what was all owed by the Conmi ssion for the year 2000-01 and 18%
for the year 2001-02.

Sub-section (7) of Section 14A confers a wi de jurisdiction upon the Tribunal
The Tribunal being an expert body is entitled to exercise its appellate jurisdiction
both on fact as also in 1aw over a decision of order/decision/direction of the
Authority. |Its power to exam ne the correctness, legality or propriety of the order
passed by the Authority as also in relation to the dispute nust be held to be a wi de
one.

The | earned TDSAT shoul d have borne in mind that its decision on fact and

law is final and appeal lies to this Court in terms of Section 18 of the Act only on
substantial questions of law. |t, therefore, was obliged to determ ne the questions of
| aw and facts so as to enable this Court to consider the matter if any substantia
guestion of |aw arises on the face of the judgnent.

Furthernore, the question as to whether the procedural requirenents have not
been fulfilled or not had not been gone into by the |earned TDSAT.

In Permi an Basin Area Rate Cases [390 US 747, 20 L Ed 2d 312], the U S
Suprenme Court has |laid down the parameters of judicial review In relation to the
opi nion of the commttee, it was held that if the agency has before it representative
evi dence, anple in quantity to nmeasure with appropriate precision the financial and
ot her requirements of the pertinent parties. It was held

"It follows that the responsibilities of a review ng
court are essentially three. First, it nust determne
whet her the Commi ssion’s order, viewed in |ight of
the rel evant facts and of the Comm ssion’s broad
regul atory duties, abused or exceeded its authority.
Second, the court must exam ne manner in which the
Comm ssion has enpl oyed the met hods of regul ation
which it has itself selected, and must deci de whet her
each of the order’s essential elenents is supported by
substantial evidence. Third, the court nust deternine
whet her the order may reasonably be expected to
mai ntain financial integrity, attract necessary capital,
and fairly conmpensate investors for the risks they
have assumed, and yet provide appropriate protection
to the relevant public interests, both existing and
foreseeable. The court’s responsibility is not to
suppl ant the Commi ssion’s bal ance of these interests
with one nmore nearly to its liking, but instead to
assure itself that the Conm ssion has given reasoned
consi deration to each of the pertinent factors. Judicia
review of the Conm ssion’s orders will therefore
function accurately and efficaciously only if the
Commi ssion indicates fully and carefully the
met hods by which, and the purposes for which, it has
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chosen to act, as well as its assessment of the
consequences of its orders for the character and future
devel opnent of the industry. W are, in addition
obliged at this juncture to give weight to the unusua
difficulties of this first area proceedi ng; we mnust,
however, enphasize that this weight nust

significantly |essen as the Conm ssion’s experience
with area regul ati on | engthens. W shall exanine the
various issues presented by the rate structure in |ight
of these interrelated criteria."

Under sub-section (7) of Section 14A, the TDSAT is entitled to regulate its
own procedure. It has not fornmulated such procedure. It also did not followthe
procedure and in the absence of any procedure |laid down therefore, the provisions of
the Code of Civil Procedure should be followed.

Even the scope of judicial review may al so vary fromcase to case. It
depends upon the nature of the matter as also the statute involved therein which is
required to be dealt with by the Court.

I'n_Universal Canera Corporation v. National Labor Relations Board [340 US
474], it is stated

"We conclude, therefore, that the Adm nistrative

Procedure Act and the Taft-Hartley Act direct that courts
nmust now assune nore responsibility for the

reasonabl eness and fairness of Labor Board decisions than
some courts have shown in the past.” Review ng courts

must be influenced by a feeling that they are not to

abdi cate the conventional judicial function. Congress has
i nposed on themresponsibility for assuring that the Board
keeps within reasonabl e grounds. That responsibility is
not less real because it is linmted to enforcing the

requi rement that evi dence appear substantial when

viewed, on the record as a whole, by courts invested wth
the authority and enjoying the prestige of the Courts of
Appeal s. The Board's findings are entitled to respect; but
they nust nonethel ess be set aside when the record before
a Court of Appeals clearly precludes the Board’' s decision
frombeing justified by a fair estimate of the worth of the
testinony of witnesses or its informed judgment on

matters within its special competence or both:™

It was observed

"Qur power to review the correctness of application of the
present standard ought seldomto be called into action.
VWhet her on the record as a whole there is substantia

evi dence to support agency findings is a question which
Congress has placed in the keeping of the Courts of
Appeals. This Court will intervene only in what ought to
be the rare instance when the standard appears to have
been m sapprehended or grossly m sapplied."

Furthernore, the power of this Court under Section 18 of the Act cannot be

equated with the power of judicial review As this Court will be concerned with a
substantial question of law arising in the case, its jurisdiction would not be restricted
toillegality, irrationality or procedural inpropriety in the decision nmaking process.

The | earned TDSAT, therefore, has posed absolutely a wong question and
thus its inmpugned decision suffers froma msdirection in | aw.

In Union of India v. Tarachand Gupta and Bros. [(1971) 1 SCC 486], the | aw
is stated as under
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"The words "a decision or order passed by an O ficer
of Customs under this Act" used in Section 188 of the Sea
Custonms Act nust nean a real and not a purported
determ nation. A determ nation, which takes into
consi deration factors which the officer has no right to take
into account, is no determination. This is also the view
taken by courts in England. 1In such cases the provision
excluding jurisdiction of Cvil Courts cannot operate so as
to exclude an inquiry by them In Anisminic Ltd. v. The
Forei gn Conpensati on Conmi ssioner, Lord Reid at pages
213 and 214 of the Report stated as follows :

"I't has sometines been said that it is only where a
tribunal acts without jurisdiction that its decision is a
nullity. But in such cases the word "jurisdiction" has been
used in a very wi de sense, and | have conme to the
conclusion that it is better not to use the termexcept in the
narrow and original sense of the tribunal being entitled to
enter on the enquiry in question.  But there are nmany cases
where, although the tribunal had jurisdiction to enter on
the enquiry, it has done or failed to do sonething in the
course of the enquiry which is of such a nature that its
decision is a nullity. It my have given its decision in bad
faith. It may have made a decision which it had no power
to nake. It may have failed in the course of
the enquiry to conply with the requirenments of natura
justice. It may in perfect goods faith have mni sconstrued
the provisions giving it power to act-so that it failed to
deal with the question renmitted to- it and deci ded some
qguestion which was not remtted to it. |t nay have
refused to take into account sonething which it was
required to take into account. O it may have based its
deci sion on sonme matter which, under the provisions
setting it up, it had no right to take into account. | do not
intend this list to be exhaustive. But if it decides a
gquestion remtted to it for decision wthout commtting
any of these errors it is as nmuch entitled to decide that
guestion wongly as it is to decide it rightly."

To the sanme effect are also the observations —of Lord Pearce

at page 233, R V. Ful ham Hanmmrersnith and Kensi ngton

Rent Tribunal is yet another decision of a tribunal properly
enbarking on an enquiry, that is, within its jurisdiction, but
at the end of its making an order in excess of its jurisdiction
which was held to be a nullity though it was an order of the
kind which it was entitled to make in a proper case.

The principle thus is that exclusion of the jurisdiction
of the Civil Courts is not to be readily inferred. Such
excl usion, however, is inferred where the statute gives
finality to the order of the tribunal on which it confers
jurisdiction and provides for adequate renedy to do what
the courts would normally do in such a proceedi ng before it.
Even where a statute gives finality, such a provision does
not exclude cases where the provisions of the particular
statute have not been conplied with or the tribunal has not
acted in conformity with the fundanental principles of
judicial procedure. The word "jurisdiction" has both a
narrow and a wi der nmeaning. |In the sense of the forner, it
means the authority to embark upon an enquiry; in the sense
of the latter it is used in several aspects, one of such aspects
being that the decision of the tribunal is in non-conpliance
with the provisions of the Act. Accordingly, a
determ nation by a tribunal of a question other than the one
which the statute directs it to deci de woul d be a deci sion not
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under the provisions of the Act, and, therefore, in excess of
its jurisdiction."

In Union of India and Anr. v. Paras Lami nates (P) Ltd. [(1990) 4 SCC 453],
this Court held as follows :

"There is no doubt that the Tribunal functions as a court
within the limts of jurisdiction. It has all the powers
conferred expressly by the statute. Furthernore, being a
judicial body, it has all those incidental and ancillary
powers which are necessary to make fully effective the
express grant of statutory powers. Certain powers are
recogni zed as incidental and ancillary, not because they are
i nherent in the Tribunal, nor because its jurisdiction is
pl enary, but because it isthe legislative intent that the
power which is expressly granted in the assigned field of
jurisdiction is efficaciously and neani ngfully exercised.

The powers of the Tribunal are no doubt limted. |Its area of
jurisdiction is clearly defined, but within the bounds of its
jurisdiction, it has all the powers expressly and inpliedly
granted. The inplied grant is, of course, limted by the
express grant and, therefore, it can only be such powers as
are truly incidental andancillary for doing all such acts or
enpl oying all such/means as are reasonably necessary to

nake the grant effective. As stated in Maxwell on
Interpretation of Statutes (11th edn.) "where an Act confers
ajurisdiction, it inpliedly also grants the power of doing al
such acts, or enploying such neans, as are essentially
necessary to its execution"."

Furthernore, TDSAT failed to advert unto itself to the follow ng issues :

(1) Non- conpliance with Section 11(1)(a)(i) and (ii);

(2) Non- conpliance with the fifth proviso by the authority in view of the
di vergence of opinion between recomendation dated 8th January,

2001 and gui del i nes nade by the Governnent of India on 25th

January, 2001,

(3) The issue of substitutability of cellular nmobile service with W.L with
limted nobility within the area of SDCA |ike Del hi, Kol kata etc.

particularly in a case where the subscribers of cellul ar phone have not

chosen to opt for the roamng facility.

Havi ng regard to the assertions nmade by the appellants herein that 85%of its
business is related to SDCA only and only 15% subscri bers have roaning facility.
TDSAT ought to have addressed itself on the issueas to whether one service is a
substitute of the other or not.

TDSAT had also failed to give its findings on the follow ng issues :

1) That W.L with [inmited nobility with the existing service is a new
service within the neani ng of NTP-99;

2) VWhether it is within the policy or outside the policy anpunting to
a change in the policy;

3) Whet her the conditions attached by the authority and its

recomendati ons dated 8th January, 2001 have been satisfied.

The Tribunal has opined that the technol ogy may or may not be known as

early as in 1994-95 but it proceeded to decide the issues only fromthe angle of
consuners’ interest. Consumers’ interest is only one of the relevant factors. It by
itself cannot be decisive. Consuners’ interest is required to be taken into

consi deration only when it is found that the actions of the Central Governnent as

al so the recommendati on of Authority were within their respective jurisdiction
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TDSAT proceeded on the basis that the Central Governnment is entitled to

change its own policy decision without taking into consideration the fact that
according to the Central Government itself it was nmerely a 'fine tuning of the policy’
and not a change of policy.

The jurisdiction of the Central Governnent to effect change in the policy

decisions was also in question. |If a National policy had been adopted by the Cabinet,
having regard to the provisions contained in Section 14 of the General C auses Act,

al t hough a change in the policy would be perm ssible, but the procedure |aid down
therefore were required to be followed. This aspect of the matter has al so not been
consi dered by the TDSAT.

In Union of India and Os.. V. Dinesh Engineering Corporation and Anr.
[ (2001) 8 SCC 491], this Court even while exercising its power of judicial review
laid down the law thus :-

"There is no doubt that this Court has held in nore than one
case that where the decision of the authority is in regard to
a policy matter, this Court will not ordinarily interfere
since these policy mtters are taken based on expert

know edge of the persons concerned and courts are

normal Iy not equi pped to question the correctness of a

policy decision. But then this does not mean that the courts
have to abdicate their right to scrutinize whether the policy
in question is fornulated keeping in mnd all the rel evant
facts and the said policy can be held to be beyond the pale

of discrimnation or unreasonabl eness, bearing in mind the
material on record.”

In Home Secretary, U T. of Chandigarh and Anr. v. Darshjit Singh G ewa
and Ors. [(1993) 4 SCC 25], this Court held as follows :

“I't may be rel evant to enphasise at this juncture that while
the rules and regul ations referred to above are statutory, the
policy guidelines are relatable to the executive power of the
Chandi garh Admi nistration. 1t is axiomatic that having

enunci ated a policy of general application and having
comunicated it to all concerned including the Chandi garh

Engi neering Col |l ege, the Adnministration is bound by it. It

can, of course, change the policy but until that is done, it is
bound to adhere to it."

Bef ore TDSAT, the appellants argued that the decision of the Centra
Covernment was arbitrary. The said question was al so not answered.

As regards the level playing field, the TDSAT did not refer to a large number
of materials at all. It took a wong decision that the appelllants had conceded the
power of the Central Governnent in the natter of change of policy and furthernore
agreed thereto in the event, its offers are satisfied.

We may notice that nost of the findings recorded by the TDSAT are not
supported by any cogent reason. It arrived at some findings w thout referring to any
material on records. As for exanple we nmay notice that it referred to a chart
purported to have been handed over by Dr. Singhvi but the contents of the chart had
not been disclosed. 1In any event, the naterials on the basis whereof the chart was
prepared had not been disclosed at all

It failed to notice that the requirement of increasing tele-density in rural areas
was not in question. Wiat was questioned was that encroachnent by the FSPs in the
area which is said to be within the exclusive privilege of the cellular operators
having regard to the provision of the NTP-99 and the terns and conditions of the
licences issued to them It also failed to arrive at any finding as to whether the
concessions given to the appellants by the Central Government were asked for by
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them or not and/or whether only because they received such concessions, they were
est opped or precluded fromraising the issues.

The | earned TDSAT further failed to take into consideration the question as

to whether the terns of offer made to the appellants as regards for providing fixed
service were simlar to those offered to the fixed service providers or not. It nerely
hel d that the appellants can use latest technology including W.L with limted

nobility as also the respondents without taking into consideration the materials to

the effect that the letters of the respondents to the authorities of the Centra
Governnment for giving the same facilities fell on deaf ears. Furthernore, the issue
relating to the grant of concessions to the appellants may be held to be redundant if
the purported decision of the Central CGovernnent/or the reconmmrendations of the

authority were illegal and wi thout jurisdiction

We have enunerated sone of the issues raised before us only with a viewto
hi ghl'i ght that the TDSAT did not pose unto itself the correct question

The i npugned order, therefore, cannot be sustained and it is set aside
accordingly. “The matter is remtted to TDSAT for consideration of the matter afresh
in accordance w th | aw

Before parting with the case, we may notice that the | earned counse
appearing on behal f of the respondents made strenuous attenpts that this Court itself
may enter into nerit of the matter. However, having regard to the materials on
record, we think that we should not do the sane. This Court in State of Wst Benga
and Ors. v. Nuruddin Mallick and Ors.[(1998) 8 SCC 143], observed as under :-

" Submi ssion for the respondents was that this Court itself
shoul d exam ne and deci de the question in issue based on
the material on record to set at rest the |ong-standing

i ssue. W have no hesitation to decline such a

suggestion. The courts can either direct the statutory
authorities, where it is not exercising its discretion, by
mandamus to exercise its discretion, or when exercised, to
see whether it has been validly exercised. It would be

i nappropriate for the Court to substitute itself for the
statutory authorities to decide the matter."

The principles enunciated in the aforenentioned case woul d al so apply
her ei n.




