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ACT:

Transfer of Property /Act (IV of 1882), ss. 66, 65-A- Mrtgage
-Mortgagor in possession-Power to | ease-Law bef ore amendnent
Act of 1929-Per manent | ease by nortgagor-Validity.

HEADNOTE:
Under the law as it stood prior to the enactnent of 's. 65-A
of the Transfer of Property Act, by Act XX of 1929, the
guesti on whether the nortgagor in possession had powar to
| ease the nmortgaged property has got to be determined wth
reference to the
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authority of the nortgagor as the bailiff or agent of the
nortgagee to deal with the property in the usual course of
managemnent . It has to be determ ned general principles
and not the distinction between an English nortgage and a
sinple nortgage or the considerations germane to s.66 of
the Transfer of Property Act, and the true positionis that
the nortgagor in possession may nake a | ease conformable to
usage in the ordinary course of -managenent; for instance,
he may create a tenancy fromyear to year in the case of
agricultural lands or fromnonth to nonth inthe case of
houses. But it is -not conmpetent to himto grant a  |ease
unusual terns or to alter the character of the land or to
authorise its use in a manner, or for a purpose, “different
from the node in which he himself had used it before he
granted the nortgage. And it is for the lessee, if he wants
to resist the claimof the nortgagee, to establish that the
lease in his favour was granted the usual terns in the
ordi nary course of managenent.

Were a nortgagor granted a pernanent |ease of the
nortgaged property in the year 1925 and the H gh Court
uphel d the | ease -as agai nst a person who had purchased the
properties in a sale held in execution of a decree obtained

by the nortgagee the nortgage, the ground that the |ease
did not inpair the security of the nortgagee: Held, that the
| ease was not binding the nortgagee or the auction

purchaser as it was not a | ease granted in the usual course
of managenent, even though it did not inpair the security.
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Madan Mhan Singh v. Raj Kishore Kunmari (1916) 21
C.WN. 88, approved. Balnukund v. Mtilal (1915) 20 C WN
350, dissented from Banee Prasad v. Beet Bhunjun Singh
(1868) 10 WR, 325, expl ained.

JUDGVENT:
ClVIL APPELLATE, JURI SDICTION: Civil Appea
No. 73 of 1950. Appeal fromthe Judgrment and Decree dated
the 26th January, 1944, of the Hi gh Court of Judicature at
Patna (Fazl Ai C J. and Chatterji J.) in Appeal from
Oiginal Decree No. 4 of 1941, arising out of Judgnent and
Decree dated the 20th Septenber, 1940, of the Court of the
Addi ti onal Subordi nate Judge of Hazaribagh in Title Suit No.
45 of 1939.
S. N. Miukherjee for the appellant.
Gangacharan Mikherjee and A. N. Sinha for the respondents.
1952. ' Cctober 23. ~The judgnent of the Court was delivered
by BHAGWATI J,
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BHAGWATI  J.-The question that arises for our consideration
in this appeal is whether prior to the enactnent of section
65- A of the Transfer of Property Act in 1929 a nortgagor in
possession had the power to grant a pernmanent |ease of the
nort gaged property so as to bind the nortgagee.

One Raja Nilkanth Narain Singh was the owner of Gad
Si ranpur and he executed the 1st August, 1914, a sinple
nortgage of Gadi Siranpur in favour of the  Chota Nagpur
Banki ng Association Limted. 1n1920 the Bank filed a suit
against his son Wazir Narain Singh to enforce the nortgage
security and obtained a nortgage decree t he 29t h Novenber,
1921. The Bank purchased a third share of Gadi Siranpur in
execution of that decree the 28th Cct ober, 1922.
Proceedings were taken to set aside this sale. During the
pendency of these proceedings it appears that the b5th
Noverber, 1925, Wazir Narain Singh granted a permanent | ease
of four villages Nawadi h, Kol di h, Pandna and Chi hutia by a
regi stered Patta to one H raman Ram who was t he Manager and
Karta of his joint Hndu famly. The Permanent |ease was
taken by himin his owm name and in the name of  his son
Chohan Ram An agreement was subsequently arrived at
bet ween the Bank and Wazir Narain Singh that if Wazir Narain
Singh paid to the Bank or before the 16th August, 1926,
the sum of Rs. 1,10,631-4-0 the sale would be -set _aside.
Wazir Narain Singh executed the 14th August, 1926, a
nortgage of Gadi Siranmpur in favour of the Manager of the
Court of Wards in charge of the plaintiff’s estate during
-his mnority to secure repaynent of a sumof Rs. 1,47,000
and out of the sane satisfied the dues of the Bank and the
sale in favour of the Ban was accordingly set aside. The
plaintiff through the Manager of the Court of Wards filed a
sui t the 4th February, 1929, to enforce this nortgage and
he inpleaded as co-defendants in that suit H raman Ram  as
defendant 20 and his father Dil o Ram as defendant 19. A
final decree for sale was passed the 18th Septenber, 1931
and the
111
Plaintiff purchased Gadi Siranmpur at the auction sale held
in execution of this decree the 6th April, 1935. Delivery
of possession was obtained by the plaintiff through the
Court the 16th February, 1936. Dilo Ramdied after the
nortgage decree but H raman Ramand his son Chohan Ram
continued in actual possession of the disputed villages and
the plaintiff therefore filed the 16t h Novenber, 1939, the
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suit, out of which this appeal arises, in the Court of the
Addi tional Subordi nate Judge of Hazari bagh agai nst Hiraman
Ram and Chohan Ram defendants 1 and 2, for khas possession
of these villages. The plaintiff contended that he was
subrogated to the position of the Bank, that the decree
whi ch had been passed in the nortgage suit was binding the
defendants, that he was the auction purchaser in execution
of that nortgage decree and that the Patta -being subsequent
to the plaintiff's nortgage thus came to an end and he was
entitled to recover khas possession from the defendants.
Defendant 2 filed his witten statenent contesting the
plaintiff’s claim He denied that the plaintiff. was
subrogated to the position of the Bank. He contended that
the decree in the nortgage suit was not binding himas he
was not :a party to that suit. lie further contended that
the Patta could not be put an end to by the auction sale of
the nortgaged property.- The defendant | filed a separate
witten statement. He denied that he was the Manager and
Karta 'of the joint Hindu famly. He also contended that
there was a partition anongst the nenbers of the joint
famly within a year _after their possession of t he
properties in suit and the properties had been allotted at
that partition to the defendant 2.
The trial Court hold that, the plaintiff was subrogated to
the position of the Bank. It also held that the defendant 1
was the Manager and Karta of the joint famly and that the
defendant 2 was fully represented in the nortgage suit, that
the decree in the nortgage suit was binding the defendants
and that the plaintiff was entitled to recover possession
112

of the said properties-and nmesne profits from the
def endants. The defendants appeal ed against this decree to
the Hgh Court of Judicature at Patna. The High Court
negatived the contention in regard to constructive res
j udi cata whi ch was urged behal f of the plaintiff. It then
considered the further contention that Wazir Narayan Singh
had, after creating the nortgagein favour of the /'Bank no
power to grant the permanent lease in question to the
def endant s. After considering all the authorities’ which
were cited before it, it came to the -conclusion that the
guesti on whether Wazir Narayan Singh had got such power _or
not had to be determned with reference to the provisions of
section 66 of the Transfer of Property Act and the <crucia
test was whether the | ease rendered the nortgagee’ s security
i nsufficient. In spite of the fact that there was no
allegation in the plaint that the defendant’s | ease had the
ef fect of rendering the security of -the Bank insufficient,
the Hi gh Court went into this question and a calculation
of some figures came to the conclusion that the |l ease of the
di sputed villages in favour of the defendants did not in any
way render the security of the bank insufficient. It
therefore held that the | ease was valid and was not affected
by the plaintiff’s nortgage, decree or by the execution sale
under that decree and accordingly dismssed the plaintiff’s
suit. The plaintiff obtained | eave to appeal to the Privy
Council fromthis decision of the H gh Court and the appea
was adnitted the 9th January, 1946.

Both the Courts bel ow found that the plaintiff was
subrogated to the position of the Bank. They also found
that the defendant 2 was sufficiently represented in the
nortgage suit. These findings were not chall enged before us
and the only question which survived for our consideration
was whether Wazir Narayan Singh had the power to grant a
permanent |lease to the defendants so as to bind the
plaintiff.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

The question whether Wazir Narayan Singh had
such power has got to be determ ned under -the law as it
stood prior to the enactnent of section 65-A of

113
the Transfer of Property Act by Act XX of 1929. The
nortgagor’s power to |ease the nortgaged property was the
subject-matter of conflicting judicial decisions. Rel yi ng
upon the rule of English comon law under which the
nortgagor had no power to lease, it was held in some cases
t hat a nortgagor could not ordinarily wi t hout t he
concurrence of the nortgagee execute a | ease which could be
bi ndi ng the nortgagee. In other cases a distinction was
drawn between English nortgages and ot her nortgages and it
was considered that the nortgagor in India remained the
owner and when in possession could prina facie exercise the
rights of ownership inclusive of the power to grant |eases
of the nortgaged property. The Question was decided wth
reference to section 66 of the Transfer of Property Act and
it was hel'd that the nortgagor could grant |eases which were
not wasteful intheir effect the nortgagee’'s security.
This was the principle deduced by Jenkins C.J. in Bal nukund
v. Mtilal (1) fromthe old case of Banee Pershad v. Beet
Bhunj un Singh(1). This |line of reasoning was not adopted in
other cases which l'aid dowmn a different rule, viz., that a
nortgagor in possession mght grant a | ease conformable to
usage in the ordinary course of managenent but was not
conpetent to grant a | ease unusual termnms or authorise the
use of land in a nmanner, or for a purpose, different from
the node in which he hinself had used it before he granted
the nortgage. This was |aid down by Sir Ashutosh. Mikherjee
J. in WMadan Mhan Singh v. Raj Kishore Kunmari(3)and was
followed in a nunber of cases. There was thus a conflict of
deci si ons whi ch was sought to be resol ved by the enactnent
of section 65-A of the Transfer of Property Act which  dealt
with the nortgagor’s power to lease while lawfully in
possessi on of the nortgaged property.
"It is an elenmentary rule that though a nortgagor may assign
the nortgaged prem ses, the assignee can only take subject
to the encunbrances, and if the
(1) (1915) 20 C W N. 350.
(2) (i868) 10 WR 325
(3) (i9i6) 21 C W N 88
114
property is sold or foreclosed by the nortgagee, —any
interest which the nortgagor nay have created since the
nortgage will be destroyed"’ . (Ghosh Mort gage, Vol. |, p.
212.) As was observed by Lord Selborne in Corbett wv.
Pl owden(1), "If a nortgagor left in possession, grants a
| ease without the concurrence of the nortgagee (and for this
purpose, it nakes no difference whether it is an equitable
| ease by an agreenent under which possession is taken or a
| egal |ease by actual demise), the | essee has a precarious
title, inasmuch as although the |ease is good as between
hinself and the nortgagor who granted it, the paranount
title of the nortgagee may be asserted against both  of
them" It does not however follow that a | essee from the
nortgagor acquires no interest whatever in the property
denmised to him A person taking a |ease from a nortgagor
after the nortgage does acquire an interest in the equity of
redenpti on and can claimto redeem that footing. But this
right of redenption does not necessarily nmean that a | ease
of this character is always operative agai nst the nortgagee.
Merely because a |lessee acquires an interest in t he
nortgaged property which is sufficient to enable him to
redeem the nortgage it does not follow that the interest
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which the | essee has thus acquired is operative against the
nortgagee. The true position is somewhere in the mddle of
these two extrenmes. The nortgagee is not nornally bound by
the acts of the nmortgagor with reference to the nortgaged

property. " But if a nortgagee takes his security wth
know edge of the purposes to which the land is applied and
allows the nortgagor to remain in possession he *ill be
bound by the acts done by the nortgagor in accordance wth
the wusual course." (Ghosh Mortgage, Vol. I, p. 212.) As

i ndicated in the observations of Sir Janes Parke in Pope v.
Briggs (2) the nmortgagor night be considered as acting in
the nature of a bailiff or agent for the nortgagee. Con-
sequently, if the nortgagor, -after he has granted the
(1) (1884) 25 Ch. D. 678 at p. 681
(2) (1829) 9 Barn. & Cres. 245 at p. 258.

115
nortgage, deals with the property in the usual course of
management, the interest created by him may be rightly
deened operative against the nortgagee. An illustration of
this viewis found in the ease of Mireland v. Richardson(1l)
where a person took a nortgage of a burial -ground and it
Was held that, as the object of the burial ground is to
grant rights of burial, this’ being the node in which such
property is dealt with, the nortgagee was not entitled to
di sturb the graves /of those who had been: buried the | and,
while the nortgagor continued to hold-it., The nortgagor
could thus in the usual course of nanagenent create a ten-
ancy fromyear to year in the case of agricultural land or
from nonth to nmonth in the case of property consisting of
houses and his dealings with the nortgaged property in the
usual course of managenent woul d be operative -against the
nortgagee. |[Per Mikherjee J. in Madan Mdhan Singh v. Ra]
Ki shore Kumari (2)]
"Whet her the nortgagor possesses any  |larger powers of
leasing is however very questionable. The only reported
case in which such a power was recogni zed i s Banee ' Pershad
v. BeetBhunjun Singh(1) but the report in Sutherland is very
neagr e. The judgrment too does not give forth any certain
sound (sic.). It is only said that a nortgagor is not
restricted in the managenent of the property by making a
nortgage and that so |long as nothing takes place to inpair
the value of the nmortgagee’s security the nortgagor does not
exceed his powers in nmaking a | ease for a term The learned
j udges add perhaps sonewhat unnecessarily that their
deci sion should not go beyond the particular facts of the
case bhefore them" (Ghosh Mortgage, Vol. I, p. 213.)

Thi s case of Banee Pershad v. Beet Bhunjun Singh(3
was considered by Jenkins C. J. in Balnmukund v. Mtilal(4)
as an authority for the proposition that as |ong as nothing
took place which inpaired the value or inpeded the operation
of the nortgage, the nortgagor in creating a tenporary | ease
acted within his powers and these observations of Jenkins
C.J. were
(1) (1857) 24 Beav. 33.

(2) (1916) 21 CW.N 88 at pp. 91, 92.

(3) (1868) 10 WR 325

(4) (1915) C. WN. 350,

116

consi dered by the Courts as justifying the applicability of
the provisions of section 66 of the Transfer of Property Act
while determning the binding nature of the | eases created
by. the nortgagor in possession the nortgagee.; Mikherjee
J. had occasion, to consider this very case in Madan Mbhan
Singh v. Raj Kishore kumari(1l) and he cited it in support of
the proposition that the interest created by the nortgagor
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while dealing with the nortgaged property in the wusua
course of nmanagenment could be rightly deened operative

agai nst the nortgagee. The follow ng observations of
Mukberjee J. in this connection at page 91 are very
apposite: -

"As the case is very inperfectly reported, we have
examined the record and ascertained the questions in
controversy. The proprietor of an estate nortgaged it t he
12th March, 1861. the 7th July, t862, the nortgagor
granted an ijara potta of the property for a term of ten

years. The nortgagee subsequently sued the nortgagor al one
and got a decree; at the execution sale which-followed, the
property was sold the 24t h Decenber, 1863. The purchaser
sued the 12th March, 1867, to eject the |essee, t he
ground that as he had acquired the property in the condition
in "Wiich it was when nortgaged, the |ease, which would
otherwise run till the 7th July, 1872, did not bind him
"The Court of first instance overruled this contention ’as
too broadly fornulated, and held that as the nortgagor had
in good faith granted the lease for alimted term a fair
and reasonable rent, the nortgagee or the purchaser in
execution of his decree could not repudiate it, specially as
the nortgage deed did not prohibit the grant of tenporary
| eases to m ddl emen or cultivators. appeal, the District
Judge affirmed thi's view and declined to accept the broad
contention that |eases of all descriptions granted by a
nortgagor were void as against the  nobrtgagee. second
appeal to this 'Court, Jackson and Mtter JJ. t ook
substantially the sane view. "
(1) (1916) 21 C WN. 88.
117
These observations of Mikherjee J. point out what
was the ratio decidendi of that case: The question of the
sufficiency or insufficiency of the security was not| really
gone into but the Court considered that the |ease was
granted in good faith, was for . a limted termand stipul ated
a fair and- reasonable rent and it was therefore operative
agai nst the nortgagee. The Court was really guided by the
consi deration that the nortgagor dealt with the property in
the wusual course of nmanagenent and the interest which was
thus created by the nortgagor in the wusual course nust
rightly be deemed operative against the nortgagee. , The case
of Banee Pershxd v. Beet Bhunjan Singh(1) therefore is
really no authority for the wde proposition that a
nortgagor was not restricted in the nanagenent of the
property by nmaking a nortgage and that so long as - nothing
took place,to inpair the value, or inpede the operation of
the nortgage the nortgagor would be well within his powers
in making a lease for a term
In our opinion section 66 of the Transfer of Property
Act has nothing to do with the nortgagor’s power “to | ease
t he nortgaged property. Section 66 is a statutory,
enactment of the powers of the nortgagor in.possession in
regard to waste of nortgaged property. The nortgagor in
possession is not liable for what in terns of the English
Law of Real Property is known as perm ssive waste, i.e., for
om ssion to repair or to prevent natural deterioration. He
is however liable for destructive waste is acts which are
destructive or permanently injurious to the nort gaged
property if the security was insufficient or would be
rendered insufficient by such acts. This section therefore
has no application to the grant of a | ease by the nortgagor
i n possession.
The only relevant consideration is whether, the
nortgagor in possession having the authority to deal wth
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the property in the usual course of nanagenent, the |ease
granted by himcan be rightly deenmed operative against the
nortgagee., The true position has been stated in the
followi ng terns by,, Mikherjee, in Madan Mohan Singh v. Baj
Ki shore Kumar (2)

(i) (1868) 1o WR 325

16

(2) (1916) 21 C. WN. 88 at page 92
118

"The true position thus is that the nortgagor in
possession my make a | ease confornable to usage in the
ordi nary course of managenent, for instance, he may create a
tenancy fromyear to year in the case of agricultural |ands
or frommonth to nonth in the case of houses. But it is not
conpetent to the nortgagor to grant a | ease unusual terns,
or to alter the character of the land or to authorise its
use in a manner or for a purpose different fromthe node in
which he hinself had used it before he granted the
nort gage. "

The  ‘questi on whet her the nortgagor in possession has
power to lease the nortgaged property has got to be
determned with reference to the authority of the nortgagor
as the bailiff or agent for the nortgagee to deal with the

property in the usual course of managenent. It has to be
det er m ned general principles and not the distinction
bet ween an English nortgage and a sinpl e nortgage or con-

siderations germane to section 66 of the Transfer of
Property Act. Having regard therefore to the position that
section 66 has no application to leases of the nortgaged
property, the decision of Jenkins CJ. in Balnmukund wv.
Motilal (1) and the cases follow ng that |line of reasoning do
not govern the question before us.

Wile we are this subject we would like ‘to em
phasise that it is for the | essee if be wants to resist the
claim of the nortgagee to establish that the lease in his
favour was granted the usual terns in the ordinary course
of managenent. Such a plea -if established-and it must not
be overlooked- that the burden of proof inthis matter is
upon hi mwoul d furnish a conplete answer to the claimof the
nortgagee. |If the |lessee failed to establish-this position
he would have certainly no defence to an action at the
i nstance of the nortgagee.

No allegation was nade behal f if of the defendants that
the grant of the permanent |ease was a dealing wth the
nortgaged property in the usual course of managenment by the
nortgagor, In the absence of

(9) (1915) 20 C WN. 350,

119

any such plea we are of the opinion that there was no.
answer to the plaintiff's claimand the permanent /|ease
granted by WAzir Narayan to the defendants could not prevai
against the plaintiff.

We have therefore come to the conclusion that Wazir Narayan
Si ngh had no power to grant the permanent |ease in question
to the defendants, that the sane was not binding and
operative against the plaintiff, that the defendants had
anpl e opportunity to@redeemthe nortgage if they so desired
but did not choose to exercise their right of redenption,
that the execution sale of Gadi Sirampur including the four

villages in question was binding them and that the
plaintiff was entitled to khas possession of the four
vil | ages of which the defendants were in wr ongf ul
possessi on. The appeal is allowed. The decree passed -by

the High Court dismissing the plaintiff’s suit is set aside
and the decree passed by the trial court in favour of the
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plaintiff is restored with costs throughout.
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