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The _appellant stood charged along with two other
accused perrsons under Sections 147. . 148, 302, 307, 326 and
324 read with Sec. 34 of the Indian Penal Code for
havi ng caused the death of Shankar on 2nd February, 1981 at
Il AM and injuring P 2, 5 and 7 in course of the said
i nci dent. The Sessions’ Trial was registered as Sessions
Case No. 94 of 1984." Prior to this case, in respect of the
same incident, one Ankush Landya Kale was tried in Sessions
Case No. 279 of 1982 and was acquitted by the |[|earned
Sessions Judge. The said order of acquittal becane final
not having been challenged i n any higher forum Apart from
these four accused persons, the prosecution alleged that
there was another accased , who is still abscondi ng and has
not been arrested. So far as the three accused persons, who
stood their trial in the case in hand. the |earned Sessions
Judge convicted the present appellant - under Section 302 and
sentenced him to inprisonment for life. So far ' as the
charge under Section 302/34 or in the alternative Sec.
302/ 149 is concerned, the | earned Sessions .Judge acquitted
the other two accused persons. So far as the charges under
Section 320 read with Sec 34 and under Sec. 326 read
concer ned. the |earned Sessions Judge acquitted all the
accused persons. He however convicted all the three accused
persons under Section 148 and sentenced them to rigorous
i mprisonnent for one year thereunder and al so convicted them
under Section 324 read with Sec. 149 |IPC and sentenced t hem
to wundergo rigorous inprisonnent for 1-1/2 years each and a

fine of Rs. 300/-, in default to suffer further R I. for
two nonths. On appeal, the Hi gh Court ~affirnmed the
conviction of the appellant under Section 302 as well as

under Section 324 |IPC and affirned the sentence thereunder
The High Court also affirmed, the conviction and -sentence
agai nst the two other accused persons under Section 324 read
with Sec. 149, but nodified the sentence to the ' period
al ready undergone. The conviction and sentence passed by
the Sessions Judge under Section 148 [|PC, however —was
guashed and hence, the present appeal by The appellant,
L.L. Kal e. alone.

M. V. A. Mohte, the | eamed seni or counsel, appearing
tor the appellant does not assail the conviction and
sentence of the appellant under Section 324 read with Sec.
149 |1PC but has seriously assailed the conviction of the
appel l ant under Section 302 and submitted that wunder the
facts and circunstances of the present case, it cannot
besaid that the prosecution case as against the appellant
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has been proved beyond reasonabl e doubt.

The prosecution case in nutshell is that t he
conplainant and the accused persons are related to each
ot her and the deceased Shankar was uncle of PW CGovind. The
accused persons are all brothers and it is alleged that PW
and the deceased used to nmake false conplaints of theft of
crops against the accused persons, on which score, the
police had raided the house of accused persons on severa
occasions. On 1.2.1981, as Govind PW did not return to his
house, his wife and PN 2. 5 and 7 went to Shankar, who was
then working in the field. Shankar also came with them and
nmade sonme query and |learnt that the accused persons had
taken away Govind with them They then approached PWB for
his help to trace out Govind but said PWB directed them to
go to police and nforrn the police about the sane. VWhen
police was approached, it was learnt that both Grovind and
accused Ankush were with the police and therefore, they went
to the police station and brought Govind with them On
2.2.1981, at about 5 AM, while Govind was returning hone
from his fiel'd, these accused persons net himon the way.
There was a scuffle and then Govind was taken to one Kunbhar
GQuruji and Ankush informed the said Kunbhar Guruji that
Govind was caught red handed, while stealing corn from his
field but sometime after both Ankush and PW canme on foot

and on the way net the other accused persons. The
prosecution alleged that the accused persons, finding Govind
alone, started assaulting himw th- different weapons I|ike

gupti and this was seen by deceased Shankar, PW2, PW and
PW, who canme on the railway |line. Seeing these people,

the present appellant who was armed wth gupti, rushed
towards the deceased and gave a bl ow on hi s chest and two
other blows on the back and left side of the head. The
ot her accused persons also started assaulting PW 2, 5 and
7. on account of which, they were also injured. Shankar
fell down on getting the fatal blows and died at the spot.
Govind PW wanted to carry the deceased to the dispensary
but accused persons prevented himon the plea that they
would pay Rs.3000/-, if the dead body was thrown to U ani
Dam This was however not acceptable to PW and.
t heref ore. PW carried the dead body to Bhi gwan Di spensary
and he was acconpanied by PW 2,5 and 7. PW then went to
the police station and narrated the entire incident which

was .treated a.s F.I.R Exh.9 and the police started
i nvestigation. On conpl etion of investigation, the _police
submtted the charge-sheet. As has been stated  earlier

though the charge- sheet was filed against the five accused
persons, only accused

Ankush was tried in Sessions Trial No. 279 of 1982
and the three others were tried in Sessions Trial No. ' 94 of
1984. out of which the .present appeal arises. Though the
prosecuti on examined a nunber of wtnesses but t he
prosecuti on case hinges upon the ocul ar statenent of PW 1,
2, 5 and 7, of whomPW 2, 5 and 7 were injured and the
cadence of Dr. D.B. Tavare,who conducted the autopsy over
the dead body of Shankar. -According to the nedica
evi dence the deceased had four injuries and all the injuries
were ante-nortem in nature and death was on account of
injuries 3 and 4 namely:

"3. Deep punctured wound in xiphoid process neasuring
3-1/2 x 1-1/2 cm x 5 cm deep by putting probe.

4. I nci sed deep wound bel ow the | ower end of scabul a
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nmeasuring 1 "1/2 x /2 x 7 cm probe."

The doctor had further opined thatl these two injuries
could be caused by sharp edged weapon |ike gupti. The

aforesaid nedical evidence unequivocally indicates,
that Shankar Sayan Bhosale. net a homicidal death and the
said conclusion has not been assailed in any forum The
| earned Sessions Judge, on elaborate discussion of the
evi dence of four eye witnesses came to the conclusion that
PW Govind was not present at the tine of incident and,
therefore, his evidence cannot be pressed into service for
bringing home the charge against the accused persons. He
however, relied upon the evidence of the three injured
witnesses PW 2. 5 and 7 and cane to the conclusion that it
was appellant (L.L.Kale), who caused the inury on deceased
Shankar by neans of a gupti and al so caused injuries to the
injured wtnesses and their evidence establishes the charge
of nmurder against, the accused appellant beyond reasonable
doubt . He, therefore convicted the appellant of the charge
under Section 302 IPC. ~On an appeal being carried, the
| earned Judges of the H gh Court wi thout any discussion of
the evi dence on

record abruptly junped to the conclusion ‘that the
conviction of the appellant under Section 302  renmins
unassai | abl e.

At the outset, and after-going through the inpugned
Judgnent of the High Court; we have no hesitation to  cone
to the conclusion that the | earned Judges have failed to
di scharge their duty of an Appellate Crimnal Court inasnuch
as the evidence on record has not been | ooked into, nor has
there been any appreciation of the —evidence, excepting,
affirmng the conclusion of the |earned Sessions Judge.
Neither the credibility of the w tnesses has been exani ned
nor the Appellate Court has drawn its conclusion, after
exam ning the cadence on record. The Appellate Court while
sitting in appeal against the Judgnent of the trial Judge is
duty bound to be satisfied that the guilt of the accused has
been established beyond all reasonable doubt. To say the
| east, the inpugned Judgrment of the Hi gh Court suffers from
proper judicial approach in a case of nurder.

M. Moht a, | earned senior counsel, appearing for the
accused appellant in assailing the conviction under Section
302 submitted with force that the evidence of PW 2. 5 .and
7 cannot be held to be truthful and reliable in view of
their earlier statenents made in Sessions Trial No. 279 of
3982, wherein the accused Ankush was being tried and such
earlier statenment on being duly confronted, the witnesses
have offered no expl anation for reconciling the two versions
and, therefore the conviction being based on such infirm
evi dence, the said cannot be upheld.

; Dr. Rafeev B. Masodkar; appearing for the.State
on the other hand contended (hat notw thstanding the alleged
i nconsi stency between the statement of the witnesses in the
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earlier sessions trial, and the present proceeding, the role
ascri bed to the appellant has been consistent and.
t herefore, the conviction of t he appel | ant remai ns
unassai | abl e.

in view of the rival subm ssions at the Bar, and in
view of the fact that the High Court itself has not
appreciated the evidence on record, we have ourselves
exam ned the evidence of the aforesaid three injured
witnesses PW2, 5 and 7. PWZ7 though in his statement in
chief, had stated that accused Layal asha (the appellant),
gave blow w th gupti on the chest of Shankar and another
blow with gupti on the back of Shankar. as a result of
whi ch Shankar fell down but . in the earlier trial in Sessions
Case No. 279/82, he had not stated so and on the other hand
had stated that accused Ankush gave two gupti blows to
Shankar, one on the stomach and other on the back side of
the ear. On being confronted, he denied to have stated so
in the earlier trial and further states that he cannot
assign any reason as to why it has been so recorded. Thi s
fornmer statenent of the witness having been duly confronted
to PW, wherein a conpletely different picture had been
given, it is difficult to place any reliance on any part

12

of the evidence of the said witness. -In other words,
while in the trial against Shankar the very witness had
ascribed the role of giving two blows by gupti to Aiikush,
in the present case he ascribed the sanme role to the
appel | ant. This in our opinion makes .the witness wholly
unreliable and the Courts bel ow commtted error in relying
upon such testinmony to bring hone the charge against the

accused appellant. It may be noticed at this stage that the
nmedi cal evi dence was categorical to the effect that only two
injuries on the deceased could be caused by gupti, nanely

injuries No. 3 and 4. PW2 who also clained to be eye
witness to the occurrence, had indicated in her Exam nation
in Chief that appellant Layal asha gave bl ow with gupti on
Shankar . According to her. appellant was armed with gupti
and Ankush was armed wth stick and it s appellant
Layal asha that gave two bl ows by neans of gupti, one on the
chest and another on the head of Shaiikar, as a result of
whi ch  Shankar tell down. Her evidence in the earlier
sessi ons case was

confronted to her, wherein she has not stated about
the accused Layal asha (appellant), giving two gupti bl ows on
Shankar. On the other hand, she had al so stated that Ankush
gave blows with gupti, one on the back and other on the back
side of the ear and according to her she cannot assign any
reason as to why the record in the earlier proceeding is
different from what she has stated. Needless to nention
that the statenent of the witness in the former trial was
duly confronted when she was being exanmined in the present
case. Looki ng at her statenent in the earlier proceeding,
as confronted by the defence in the present case, it would
transpire that the witness has given a clear go by to what
she had stated in the forner proceeding i nasnuch as while
she had stated in the former proceeding that it was the
accused Ankush who gave a gupti bl ow on Shankar but in the
present case she has stated that it is the appellant
Layal saha, who gave the gupti blows. |In this view of the
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matter, in our considered opinion. no reliance can
pl aced on the said

be

testi nony. The only othier evidence is that of PW5,

hut she also stands on the same footing. Though
Exam nation in chief in the present proceeding, she
stated that appellant rushed towards themand gave b
with gupti on the chest of Shankar but in the earl
statement made in Sessions Case No. 279/82, which had b
confronted, she had categorically stated that it is Anku
who gave blows with gupti, one on the back side and ot her
the back side of the right ear of Shankar. Apart from
fact that in-the earlier statement, the gupti blows on
deceased was ascribed to Ankush, even in respect of
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expl anation had been of fered for the sane. On go
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in bringing hone the charge agai nst the accused appellant.

W are not discussing the cvidence of PW on whom
| ear ned

Sessions Judge did not rely upon and even the |ear
counsel for the respondent also in course of argunents
stated that he does not press into service the evidence
said witness. |In the aforesaid premises and in view of
conclusion on the trustworthiness of the three inju
witnesses 2, 5 and 7; it is difficult for us to hold t
the prosecution case can be said to have been proved bey
reasonabl e doubt. Consequently, the conviction and sente
of the appellant of the charge undersection 302 | PC ' can
be sustained and we accordingly set aside the samne.

This appeal is allowed. The appellant be @set
liberty fortwith unless required in-any other case.
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