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ACT:

H ndu Law Asura marriage-Test of-Difference between Asura
and Brahma marriage- Presunption that every H ndu marriage is
in Brahma form Objector nmust prove the contrary--Effect of
bri degr oom beari ng expenses of narri age-Kanyadan

HEADNOTE:

The nmain question involved in both the appeals was ' whet her
the marriage of Bangaru Anmal was in Asura formor in Brahm
form The contention of the appellant was that it was not
in Asura form Except a bare allegation in the plaint that
the said marriage was held in Asuraform the plaintiffs did
not give any particulars or set up any custom in the
conmunity to which the parties to the marriage bel onged.
They had given evidence that 'a sumof Rs. 1000 was paid as
"Parisami to the father of bride but that evidence had been
rejected by both the courts. Respondents pointed out to the
giving of Kambu by bridegrooms party to the bride's party
at the time of betrothal and expenditure of Rs. 300/- by
bridegroomis party in connection wth the nmarriage  of
Bangaru Ammal and nmintained that it was Asura narriage.
Hel d, that the marriage of Bangaru Ammal was not in Asura
form but in Brahma form There was nothing to ~show that
there was a practice in the famly to give Kanbu as ’'Pari sam
for the bride or Kanbu was paid as ’'parisani at the tinme of
the betrothal cerenobny in connection with the marriage of
Bangaru Ammal . The father of the bride had spent |arge
amounts and the bridegroonis party had spent only about Rs.
300/- in connection with the said marriage. The expenditure
incurred by the bridegrooms party was not and could not
have been the consideration for the father giving his
daughter in marriage. There is a presunption in Hindu Law
that every Hndu marriage is in Brahna formand that pre-
sunmption has not been rebutted in this case. The court was
entitled to presune that the necessary cerenony of Kanyadan
must have been performed. As no consideration passed from
the bridegroomto the father of the bride, the father nust
be held to have made a gift of the girl to the bridegroom
245

The essence of the Asura marriage is the sale of a bride for
a price and it is one of the unapproved forns of marriage
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prohi bited by Manu for all the four castes of Hi ndu society.
The vice of the said nmarriage lies in the receipt of the
price by the bride’'s father or other persons entitled to
give away the bride as a consideration for the bride. | f
t he amount paid or the ornament given is not t he
consideration for taking the bride but only given to the
bride or even to the bride's father out of affection or in
token of respect to themor to conply with a traditional or
ritualistic form such paynent does not nmake the narriage an
Asura rmarriage. There is also nothing in the texts to
indicate that the bearing of the expenditure wholly or in
part by the bridegroomor his parents is a condition or a
criterion of such a narriiage, for in such a case the bride's
father or others entitled to give her in marriage do not
take any consideration for the nmarriage, or in any way
benefit thereunder. ~The fact that the bridgerooms party
bears the expenditure nay be due to varied circunstances.
Presti ge, vanity, social custom the poverty or the
disinclination of the bride's father or some of themmy be
the reasons for the incurring of expenditure by bridegrooms
father on_ the nmarriage but the noney so spent is not the
price or consideration for the bride. Even in a case where
the bride's father, though rich, is disinclined to spend a
large anmpbunt on the marriage functions and allows the
bri degroom to incur the whole or part of it, it cannot be
sai d that he has received any consideration or price for the
bride. Though in such a case if the bridegroonis father had
not incurred the said expenditure inwhole or in part, the
bride’s father mght have to spend some noney on that
account, such an indirect result could not be described as
price or consideration for giving the bride.

Asura marriage is a nmarriage where the bride' s father or any
ot her person entitled to give away the bride takes Sul ka or
price for giving the bride in nmarriage.  The test is two-
fold. There shall not only be a benefit to the father, but
that benefit shall forma consideration for the sale of the
bride. Wen this element of consideration is absent, such a
nmarri age cannot be described as Asura marriage.

Jai ki sondas CGopal das v. Harikisandas Hul | eshandas
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33 Born. 433, S. Authikesayulu Chetty v. S. Ramanvjan
Chetty" (1909) 1. L. R 32 Mad. 512, Gabriel nathaswam v.
Valliammai Ammal, A 1. R 1920 Mad. 884,  Ratnathanni v.
Somasundar a
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(1925) 49 M L. J. 554; Kailasanath Mudaliar v.  Parasakthti
Vadi vanni, (1934) |I. L. R 58 Mad. 488, SivangalingamPilla

v. K V. Anbalayana Pillai, A 1. R 1938 Mad. 479; V. S
Vel avut ha Pandaramv. S. Suryanurthi Pillai (1941) 2 M L.
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R. Gopal akri shnan, for respondent No. 2 (In C. A No. 132
of 1960).

1962. Novenber 19. The judgnment of the court was delivered
by

SUBBA RAO, J.-These appeals filed by a certificate issued by
the High Court of judicature at Madras raise a question of
H ndu Law pertaining to marriage in 'Asura form. The
material facts may be briefly stated : To appreciate the,
facts and the contentions of the parties the
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foll owi ng geneal ogy may be usefully extracted
Mut husam Nai cker

Senior wife Junior wfe
| |
Konda Bonmu Nai cker Kamayasani Nai cker
(died 23.10.1873) (died 31. 7. 1901)
| | |
Kandaswani~ Nai cker Ponnut hayee Nai cker
--------------- (di'ed 31. 7. 1881) (died 13.3 1938)

Banmuga Val |l a
Konda Bommu Nai cker

|
(died 21.1 1901) |
| |  Dorairaja Mit husam Kama- Parana-
| alias (2nd Pl ff) yasam -sivam
Marri ed | Thani pul i (3rd-PlIff)(4th PIff)
Er r ammal | chani
(died 2.2.1933) | (1st PIff)
| |
Bangru Anmual |
|
|

(di ed 14.12. 1930)

married also 8 other w se of
whomthe last to die were:
(a) Meenakshi Ammual (died
5.6. 1938)
(b) Krishna Ammual (died
10. 11. 1938)
(c) Vell ayammul
al i as Chi nat hayammal
(died 2.5. 1940).

248
Thevaram is an ancient inpartible zam ndari in - Madura
District. Shanunugaval | a Konda Bonmu Nai cker was-zam ndar

from 23.8.1876 to 20.1.1901. On his death on January 21

1901 Bangaru Ammal, his daughter, got his entire estate
under the wll executed by him To discharge the debts
incurred by her father Bangaru Ammal executed on March 13,
1913 a nortgage of her properties for a sum of Rs.
2,15,000/- in favour of one Chidanbram Chettiar. On his
death his son Veerappa Chettiar filed on April 16, 1921

C.S. 31 of 1925 against Bangaru Ammal in the Subordinate
judge’s Court, Dindigul for the recovery of a sum of Rs.
5,49,6338-7 being the bal ance of the anmbunt due wunder the
said nortgage. The suit was conprom sed and on July 28,
1928, a conpromni se decree was passed therein. Under the
conprom se decree the nortgaged properties were divided into
three Schedules A, B & Cand it was provided that if a sum
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of Rs. 3,75,000/-was paid by July 31, 1931, the nortgage
nust be deenmed to have been fully discharged but in default
the properties in Schedule A of the decree were to becone

the absolute properties of the plaintiff. B Schedul e
properties i.e., some of the pannai |ands and the C Schedul e
properties, i.e., those already alienated by Bangaru Ammal

were released fromthe nortgage. One K V. Ramasam |yer,
the Manager of the estate was appoi nted Receiver of the A
Schedul e properties and he was directed to deposit the
surplus income into court towards the paynment of the anount
due wunder the conprom se decree. Before the expiry of the
period prescribed under the said decree Bangaru Ammal died
on Decenber 14, 1930, and her nother Errammal clainmng to be
her heir on the ground that Bangaru Anmal’s narriage was
held in "Asura form filed I.A No. 190 of 1931 in the court
of the Subordinate judge, Dindigul, for directing the
Recei ver to hand over the estate to her. Veerappa Chettiar
in his turn filed I.A-No.170 of 1932 for
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directing the Receiver to deliver possession of A Schedul e
properties on the ground that the term prescribed under the
conprom se decree had expired-and the bal ance of the anount
due wunder the decree was not paid to him In the petition
filed by Errammal she raised the question of the wvalidity
and the binding nature of the conprom se decree on her
After elaborate inquiry on February 1, 1933, the |[earned
Subordi nate judge, though he held that the nmarriage of
Bangaru Ammal was in 'Asura form , dismissed her petition
for the reason that the nortgage was valid and « binding on
her and allowed the petitionfiled by Veerappa Chettiar
directing the delivery of the possession of A Schedule
properties to him On February 2, 1933, Veerappa Chettiar
had taken delivery of A Schedule properties and on July 19,
1933 he was registered as proprietor of Thevaramestate by
the Coll ector of Madura.

On February 2, 1933, Errammual died executing a wll dated
January 30, 1933, in favour of her nephew Thangacham
Nai cker . It may also be nentioned that three of © the co-
wi dows of Shannugavalla survived Errammal. They died one

after another and the last of them Vellayammal passed away
on My 2, 1940. Thangacham Naicker along with one of the
widows filed appeals to the Hi gh Court against the -said
j udgrments but those appeals were dism ssed by the H gh Court
on the ground that they were not nmintainable. As
Thangachani Nai cker interfered with the right of Veerappa
Chettiar wth regard to certain tanks and water courses in
Zamindari he filed 0. S. 2 of 1934 in the Subordinate
judge’s court of D ndigul against Thancham - Nai cker. and
obtained a decree declaring his right to the said tanks.
The appeal filed by Thancham Nai cker against that  decree
was al so dismissed with costs on April 10, 1940. In execu-
tion of the decree for costs Veerappa Chettiar got the
property alleged to be in possession of Thanchan
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Nai cker attached. One S. M chael (son of Thancham Nai cker)
objected to the attachnent of the said property on the basis
of a sale in his favour by the alleged reversioners to the
estate of Bangaru Ammal. That petition was dismissed on
August 23, 1944. The said claimant S. Mchael filed 0. S
No. 52 of 1944 in the court of the Subordinate judge,
Dindigul for setting aside the said claimorder. To that
suit Veerappa Chettiar and Thangachani Naicker were nade
party def endant s. On January 31, 1945 t he al | eged
reversioners to the estate of Bangaru Ammal filed 0. S. 14
of 1,945 in the Court of the Subordinate judge, D ndigul
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agai nst Veer appa Chettiar, his younger br ot her and
defendants 3 & 9 who were alleged to be the tenants in
possession of some of the itens of the plaint Schedule

properties. The plaintiffs in that suit are the grandsons
of one Kandaswany Nai cker shown in the geneal ogy a paterna
uncl e of Shanmugaval | a Konda Bommu Nai cker. They cl ai med

that they are the reversioners to the estate of Bangaru
Ammal on the ground that Bangaru Anmal was nmarried in ' Asura
form . It is alleged in the plaint that succession opened
in their favour when Vellayanmal died on May 2, 1940 and
that the conprom se decree passed agai nst Bangaru Ammal was
not binding on themand that in any view the property set
out in Schedule C and G1 attached to the plaint did not
pass to Veerappa Chettiar under the said decree.
The contesting defendants in both the suits pleaded that the
marriage of Bangaru Ammal was not in 'Asura form, and
therefore the plaintiffs in 0.-.S. 52 of 1944 were not the
reversioners to the estate of  Bangaru Anmmal, that the
conprom se decree was binding on the estate and that C and
C-1 Schedul'e properties also passed to the decree holder
t hereunder and that in any viewthe suit was barred by tine.
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It is seen fromthe foregoing narration of facts that the
same questions of fact and |law arise in both the suits for
the title of the/plaintiffs in 0. S. No. 52 of 1944 was
derived under a sale deed fromthe plaintiffs’ in 0. S. No.
14 of 1945. Therefore the plaintiffs' claimin the former
suit wll stand or fall on the plaintiffs’ ‘title in the
latter suit. For 't hat reason both the suits were heard
together by the Subordinate judge and appeal's arising from
his common judgnent by the H gh Court.
The | earned Subordi nate judge held on the evidence that the
marri age of Bangaru Anmal with the Mannarkottai zam ndar was
in Asura formas Mannarkottai zamindar had spent Rs. ' 300/ -
to Rs. 575 for Bangaru ~Ammal’s marriage and t hat
circunstance was in view of certain decisions of the High
Court would nake it an Asura marriage. He further held that
t he aforesaid conprom se decree was binding on the
plaintiffs.
As regards C and C. 1 Schedule properties |lieheld that they
had passed to Veerappa Chettiar under the conpromise decree
as part of the Thevaram Zam ndari and that —the plaintiffs
were not in possession within 12 years of the suit inregard
to item 70 of the C Schedule. On those findings  he
dismssed OS. No. 14 of 1945 with costs.- In OS. 52 of
1944 he held that the plaintiff therein acquired a valid
title as he purchased the land in dispute therein from the
plaintiffs in the other suit who are the reversioners to the
estate of Bangaru Ammal and that the decree in execution of
which the said property was attached was not binding on the
estate of said Bangaru Ammal. |In that view he decreed the
said suit.
As against the decree passed in O S. 52 of 1944, \Veerappa
Chettiar filed an appeal in the H gh Court of Madras being
A.S. No. 816 of 1947. As against decree in O S. 14 of 1945
di sm ssing the
252
plaintiffs’ suit they filed an appeal to the H gh Court
being A S. 83 of 1948. Veerappa Chettiar filed cross-
objections therein. Both the appeals were heard together by
the Hi gh Court. The High Court held that in Bangaru Anmal’s
marriage the practice of giving Kanbu or flour or what is
called the taking of Mappetti (millet flour box) before the
betrothal was followed and that the marri age expenses were
entirely borne by the Mannarcottai Zam ndar presunmably in
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pursuance of the practice existing in the community or in
pur suance of an arrangenent between the parties and
therefore the marriage was Asura. The High Court further
hel d that under the conproni se decree only Melwaramright in
C and C 1 Schedul e properties passed to Veerappa Chettiar
but as there was no clear evidence as to who was in actua
possession of the said | ands and as the persons in actua
occupation of the land were not inpleaded in the suit, it
was necessary in the interest of the parties to reserve the
right of the plaintiffs to recover possession of Cand C. |
Schedul e I ands in an appropriate proceedings instituted for
the purpose. In regard to itemNo. 70 of C. Schedule |I|and
the Hi gh Court agreed with the finding of the Subordinate
j udge. The Hi gh Court also negatived the pl ea of
[imtation, wth the result A 'S. No. 816 of 1947 was
di smissed with costs and A-S. No. 83 of 1948 subject to the

said nodification was dismssed with costs. Hence the
appeal s-

Both the appeals were heard together as they raised comon
poi nt s. The argunments of M. A V. Viswanatha Sastri, the
counsel for the appellant, may be summarised thus : The

marriage of Bangaru Ammal with a Mannarcottai Zam ndar was
not held in Asura formand therefore the plaintiffs in OS

52 of 1944 being her father’s uncle’s grand-children were
not reversioners, to her estate. According to Hi ndu
Dharamshastras the /main distinction between Brahma, and
Asura formof marriages is that whilein the
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former there is a gift of the bride, in the latter there is
a sale of the bride. Except a bare allegation in the
plaints that the said narriage was held in Asura form the
plaintiffs did not give any particulars or~ set tip any
customin the community to which the parties to the marriage
bel onged. They have adduced evidence to the effect that a
sum of Rs. 1,000/- was paid as parisamby the Mnnarcotta

Zam ndar to the bride's father for taking the bride but both
the courts having rightly held that the said paynent was not
establ i shed by the evidence erred in nmaking out a case of a
different consideration for the marriage. The first  court
held wongly that the fact that Mannarcottai Zami ndar spent
Rs. 300/- to Rs. 575/for the marri age expenses woul d make it
an asura nmarriage while the H gh Court went  further ~and
erroneously held that there was a general custom .in the
conmunity to pay the bride's price by way of giving Kanbu
grain and Kanmbu flour at the tinme of the settlenment of
marriage and that for the bridegroom s party to bear the
expenditure for celebrating the marriage and that in the
case of Bangaru Armmal’'s marriage the said Kanmbu was given
and that the expenditure for the nmarriage was incurred by
the Mannarcottai Zam ndar presunmably in pursuance of the
practice existing in the comunity or in pursuance of an
arrangenent between the parties. Apart fromthe fact. that
no such custom was pl eaded, there was no evidence to sustain
the said custom That apart the nere giving of Kanbu as a
cerenonial relic of the past or the bearing of t he
expenditure on the nmarriage wholly or partly by t he
bri degroomi s party could not be a bride's price as
contenplated by the Sastras, for the bride’ s father in those
events could not be said to have received any price for the
bride. 1In short the |earned counsel attacks both the I|ega

and the factual findings arrived at by the H gh Court.

The gist of the |earned counsel for the M. Bheenasankaran’s
contention may
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be briefly stated thus: According to Dharam Shastras there
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were eight forns of marriage in H ndu Law, four approved and
four wunapproved. But as centuries rolled by nost of them
became obsolete and at present there are only two fornms of
marriage, Brahnmu and Asura. Whatever nmay have been their
conparative nerits in the bygone days, they have now come to
be recognized as two valid 1, forns of marriage that can be
foll owed without any sense of inferiority by all the castes.
Though in renmpte antiquity the Asura form of narriage night
have involved a real sale transaction, at present it would
be enough to constitute such a narriage if a ritual formwas
observed indicating the consciousness of the conmunity or
the parties contracting the nmarriage that it was an Asura
marri age. This consciousness may be indicated by the
cerenonial giving of Kanmbu at the time of betrothal or by
the bridegrooms party neeting the expenses whol | y-or
substantially of the narriage. Thai apart in the present
case there is clear evidence that the practice in the
comunity . to which Bangaru Ammal. and her husband bel onged
that Kanbu is given by the bridegrooms party to the bride’'s
party at the time of betrothal and the bridegrooms party
bears the expenditure of the marriage which clearly indicate
that the bride' s father or in his absence by the bride's
relatives entitled to give her away in marriage get a clear
benefit for giving the bride, and further there is evidence
that the said practice was followed in the case of Bangaru
Ammal s  nmarri age. What is nore to constitute a Brahnu
marriage there should be a 'Kanyadhan' but in this case it
has been found that 'there was no 'Kanyadhan’ ‘and therefore
if the marriage of Bangaru Amal could not have been in
"Brahma formi it could have been only in the alternative
form nanely Asura form

Before we advert to the argunents advanced we would like to
nmake sonme general observations.
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W are not concerned here with the relatives inmportance of
the said two forms of marriages at the present day but ' only
with the conditions |aid down by Shastras for the said two
forns of marriage and with a question as to which'form was
adopted in Bangaru Ammal’'s narriage. Nor are we concerned
with a question whether the institution of  marriage in
Brahmu formis now maintained in its original purity. We
are also in these appeals not concerned with any custonmary
form of marriage but only with a marriage sanctioned by
H ndu Law, for no customwas pleaded in derogation of Hindu
Law. But there nmay be a customin a community not in
derogation of the H ndu Law but in regard to the manner of
conplying with a condition laid down by H ndu Law. that is
to say if the criterion for an Asura narriage was that there
should be a sale of the bride, there may be a custom in a
conmuni ty in regard to the manner of paying t he
consideration” for the sale. It may be nentioned  that in
this case the | earned counsel for the respondents does not
rely upon any customeven in the |later sense but only on the
practice obtaining in the conmunity in support of the
evidence that the said practice was followed in Bangaru
Ammal 's nmarri age.

The nmain question therefore is what are the ingredients of
an Asura formof marriage. As the Manu Sanhita has al ways
been treated by sages and commentators from the earliest
time as being of a parampunt authority, let us look to it
for guidance. The foll owi ng verses fromManu Samhita as
transl ated by Mannmat ha Nath Dutt Shastri read as foll ows: --
CHAPTER I 11, Verse 21

They (different types of marriages) are known as the Brahma
Dai va A’ raha, Prajapatya, A sura, Gandharva, Rakshasa and
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Pai sacha, which forns the eighth.
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Verse 24:

The four fornms of marriage the seers have ordai ned as proper
for Brahmanas : only the Rakshasa form as proper for

Kshatriyas, and the A sura formas proper for Vais yas and
S’ udr as.

Verse 25:

Thus out of these five forns of marriage, three are | awful
and two are sinful (unlawful). Let a man never marry a wife
either in the Pisacha or in the A sura formsince these two
forns are

pr ohi bi t ed.

Verse 27:
The form (of nmarriage) in which well-attired bri de,
decorated with ornaments, is given in marriage to an

erudite, good-charactered bridegroomespecially invited by
the bride's father hinself to receive her, is called Brahma

Verse 31:
The form .in which the bridegroom on paying noney to her
father and to herself, out of the pronptings, of his own
desire, receives the bride inmarriage, is called A sura.
Verse 51 :
An erudite father of a girl shall not take anything by way
of Sulka fromher bridegroom By taking.a dowy out of
greed, he becones the seller of his off-spring.

Verse 53:
Even the acceptance of abovine pair (by the father of the
bride from the bridegroom is-designated as a dowy by
certain authorities, (the acceptance of)
257
a dowy be it costly, or be it of _insignificant. value,
constitutes the sale of the girl.

Verse 54 :
A marriage in which the bride’ s relations do accept the
dowy (voluntarily presented by the bridegrooms  father
etc.) is no sale (of the bride), since such a present is but
an adoration of the bride done out of |ove or affection
Verse 98 (of Chapter |X)
Even a S udra nmust not take any price it. duty or pecuniary
consi deration) for the hands of his daughter when giving her
away in marriage. Such acceptance of money constitutes a
sale of the girl in disguise
The gist of the verses is that before Manu Snriti cane into
exi stence the A sura formwas considered to be proper for
Vai shs and Sudras but it was prohibited for the Brahm ns and
Kashat ri yas. But Manu was enphatic that the said form of
marriage was sinful for all castes including ‘the Shudras.
There is no ambiguity in the verses in regard to the genera
prohibition to all castes’ for Verse No. 98 enphasi zes' that
even a S udra nust not take any price for the hand  of his
daughter when giving away in marri age.
The next question is what is the criterion of an A sura

marri age according to Manu. A contrast between the
terminology in the definition of Brahna marriage and that of
A sura narriage brings out clearly his intention. The
following words stand out in the definitions. They are
"dana’ (giving) 'Kanyapradanani (the taking of the bride),
"Dravi na’ (weal t h), "dattava’ (after havi ng gi ven),

"Saktitah’ (as nuch as he can), ’'Svacchandya’ (as according
to his will). The word 'Apradana’ is used in the
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definition of A sura marriage in contradistinction to the
word ’'dana’ in Brahnmu form of nmarriage, while a, in the
Brahmu form of narriage the father makes a gift of the
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bride, in the A sura formthe bridegroom takes the bride
otherwise than by a gift. 1In the forner the father gives
the bride decorated with ornanents, while in the latter the
bri degroom takes the bride after giving wealth to the father
of the bride and the bride. Wile in the former the father
voluntarily gives the bride in the latter the bridegroom out
of his own will pays as nuch noney as he can to the father
and takes his bride. The words Saktitah’ and ' Svacchandya’
inmply that the paynent is nade because the bridegroom can
and the girl is taken because he wills that is to say a
bri degroom who seeks the hand of a bride takes her as he can

afford to buy her fromher father. The transaction is
equated to that of a sale, for all the ingredients of sale
were present. |If there is any anbiguity that is dispelled
by Verse 51 and Verse 54. In Verse 51 Manu makes it clear
that by taking a dowy out of greed the father becones the
seller of his off-spring. ’'Sulka neans the taking of a

gratuity or price. The expression 'dravina’ in Verse 31 is
clarified by the use of the word "Sulka' in Verse 51. What
is prohibited is Sulka or the price for the bride. Verse 54
brings out the distinction between "Sulka or ’'dravina paid
by the bridegroomas a price for the bride and the dowy
given for the bride as a present out of |ove or affection or
in adoration of the bride. Verse 98 further enpbasizes that
what Manu prohibits is the sale of a bride for price
A sura marriage, according to Manu, is a transaction of sale
in which the girl is sold for a price
Practically the same meaning though expressed in different
phraseology is given by other H ndu Lawgivers. The
following translations given by Max Miller in the "Sacred
Books of the East’, of
259
the various sages may now be extracted

Baudhayana text 1, 11, 20 (7)
"(If the bridegroomreceives a naiden) after gl addening (the
parents) by nmoney (that is) the rite of the Asuras (asura).
Verse 2 :
"Now they quote also (the follow ng verses) It is  declared
that a fenale who has been purchased for noney is ‘not a
wi fe. She cannot (assist) as sacrifices offered to the Gods
or the nmanes. Kasyapa has stated that she is a slave.’
Baudhayana Prasad Adhyaya 11, Kandi ka 21-Verse 3 :
"Those wi cked nmen who, seduced by agreed, give away a
daughter for a fee, who (thus) fall (after death) into a
dreadful place of punishnent and destroy their famly  down
to the seventh (generation). Mreover they will repeatedly
die and be born again. All (this) is declared (to happen),
if afee (is taken-).,
Vasi sht ha- Chapter |-Verse 35.
"If, after nmking a bargain (with the father, a suitor)
marries (a dansel) purchased for noney, that (is called) the
Manusha-rite.’
Nar ada- Chapter Xl 1I-Ver8e 42.
VWen a price is (asked for the bride by the father  and)
taken (by him, it is the formterned Asura.
"Gautama, ' Chapter |V-Verse 11.
The form of marriage in which a bride is purchased for
noney, is called the A suram’
260
Vi shnu- Chapt er XXl V-Verse 24.
If the danmsel is sold (to the bridegroon), it is called an
Asura narri age.
"Yagngaval kya' : ' The asura by largely giving of noney ; the
Gandharva by mutual consent; the Rakshasa by forcible taking
by wagi ng war and Paisacha by deceiving the girl’-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 20

Translation of Srisachandra Vidyaanava : 1918 Edition page
126 :

In the Mtakshara the said text is conrented upon thus :-

.1 L5

" The Asura marriage is that in which noney is largely given
(to the father and others in exchange for the girl).
"Apastanba’:"If the suitor pays noney (for his bride) and
marries her (afterwards) that (marriage is called) the
Asura-rite.’

"Kautilya': Arthasastra:

Sul kadanat Asura’ -the word used is "Sul ka"

Medhatithi, in his cormmentary on Verse 54 of Manu Sanhita
points out that the receipt of noney or noney’'s worth for
the benefit of the girl (Kanyarthe) does not anpbunt to her
sale, and is desirable as it tends to enhance her self-
esteem and al so raises her in the estimation of others, and
concludes with the observation that receipt of a dowmy for
the girl  (kanyartham danagrahanam is prescribed by thus
stating the good arising fromit (arthavadena) : Vide (1941)
2 ML.J. 770 at 772.

Apte's Dictionary : page 239 : Col.-I11I.

Asura is explained thus : " One of the eight fornms of
marriage in which the bridegroom purchase-; the bride from
her father or other ~paternal kinsnen’ Manu 331 and
Yagnayaval kya 1.61 are cited

261

The said sages and commentators accepted the view expressed
by Mnu and in effect described A sura marriage as the
transacti on where a bridegroom purchases a girl for a price
paid to the father of the girl or to kinsmen who are en-
titled to give her in marriage. The distinction between the
bride’s price and the presents to the bride is also
recogni zed.

The |earned judges of the H gh Court relying upon the text
of Apasthanba observed that 'the paynent to the bride s
father is for the purpose of conplying with Dharma and not
as a consideration for an comrercial transaction. The
interpretation may explain away on Dharmic principles the
sordid nature of the transaction, but does not detract from
its essential incidents. W, therefore, hold that” A sura
marriage is nothing nore than a transaction of" nmarriage
wher eunder a bridegroomtakes a bride for the price paid by
himto the bride’'s father or others entitled to give her and
therefore in substance it is a sale of the bride.

It is said that the incurring of the expenditure of the
marriage by the bridegroomis also a consideration for
giving the bride. 1In this context reliance is placed on the
Law and Custom of Hindu Castes by Arthur Steel. This . book
was witten in 1868. The author appears to have collected
the laws and custons obtaining in the Presidency of ~ Bonbay,
and had conpiled themfor the purpose of convenience of
ref erence. At page 24 the author says: 'There are eight
kinds of marriages recognized in the Sastras :-1, ' Brahm
where the charges are incurred solely by the girl’s father
X X X X x 5, Usoor, where she is taken in exchange for
wealth, and nmarried; this species is peculiar in the Ws and
Soodr a castes, B.S.(Mt), See Minoo, 3.20,34. It is
consi dered as Uscorwi wuha, and stree-sool k, and the npney,
if unpaid, is an unlawful debt, B-2, 199.

The definition of Asura by the author does not carry the
matter further, for it is consistent with that
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given in the H ndu | aw Texts but what is relied uponis his
definition of Brahnu nmarriage as one where charges are
incurred solely by the girl's father. From the said
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definition a converse proposition is sought to be drawn viz

that marriage woul d be Asura narriage if the charges were
incurred mainly by the bridegroonis father. Firstly the
definition of Brahmu marriage by the | earned Author does not
conform with the definition of the said marriage by the

| awgi vers. Secondly it does not follow from the passage
that if the bridegroonmis father incurs the expenditure the
marriage is an Asura marriage. |If that be so, the author

woul d have stated in his definition of Asura nmarriage that
such incurring of the expenditure would nmake a narriage an
Asura marriage. This valuable conpilation of the laws and
custonms of the day does not throw any |ight on the question
now rai sed before us.

Let us now see whether there is any nerit in the contention
that the concept of sale for a price has by progress of tine
lost its content and that at the present time a nmere form of
sale irrespective of a real benefit to the bride’ s father
woul d neet the requirements of an Asura , nmarriage. No text
or commentary taking that view has been cited to us. |ndeed
the case law on the subject does not countenance any such
subsequent devel opnent .

The earliest decision on the subject cited to us i s that
of t he Divisional Bench of the Bonbay Hi gh Court
"Jai ki sondas CGopal das v. Har ki sondas Hul | eshandas’ . Green

j, defines the Asura narriage at page 13 'The essentia

characteristic of the Asura form of marri age appears to
be the giving of noney or presents by the bridegroomor his
famly to the father ‘or parental kinsmen of the bride,, or

in tact, a sale of the girl by her father or other relation
havi ng the di sposal of her in marriage in

(1) (1876) I. L. R 2 Bom 9.
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consi deration of nobney or nmoney’'s worth paid to themby the
i ntended husband or his fanily.’

In ' Vijarangam and Danodhar v. Lakshuman and Lakshm ' (1)
West j . gives in interesting background to the origin of
the institution of the Asura narriage and observes: "O the
several Shastras called by the plaintiffs and the defendants
in this case, all agree that the giving and receiving of
noney for the bride is the distinctive mark of the Asura
formof marriage."

In ’"Mithu Aiyar v. Chidanbara Aiyar, the noney was paid by
the bridegroonmis people to the bride's father to neet
expenses of marriage. The Subordinate judge found  on the
evidence that the bride’'s father received the noney for his
own purposes and not for bride’'s benefit and therefore the
marriage was an Asura one. The High Court in a short
judgnment accepted the finding and said. "it  being found
that a noney paynent was nade to Thailu’s father we are not
prepared to differ fromthe courts belowin their opinion as
to the nature of the nmarriage." This decision is relied upon
in support of the contention that where the bridegroom
incurs the expenditure of the marriage such a marriage is
Asura marriage. But this decision is not a considered one.
The appeal being a second appeal, the |earned judges
accepted the finding of fact given by the Subordinate Judge,
nanely that the noney paynment was nmade to the bride’s father
and were not prepared to differ fromit. The disinclination
of the learned judges to interfere in the second appeal on a
guestion of fact cannot throw any light on the point that
has directly arisen before us.

Chandavarkar J. in 'Chunilal v. Surajram (3) accepted the
aforesaid definition when he said: 'Were the person who
gives a girl in marriage received

(1) (1871) 8 Born. F..C. Reports 244. (2) (1893) ML.J. 261
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(3) (1909) I.L.R 33 Bom 433.
264
noney consideration for it, the substance of the transaction
makes it, according to H ndu Law, not a gift but a sale of
the girl. The noney received is what is called bride-price;
and that is the essential elenent of the Asura form The
fact that the rites prescribed for the Brahnmnu formare gone
through cannot take it out of that category, if there was
pecuni ary benefit to the giver of the girl. The H ndu |aw
givers one and all condemm such benefit and the Shastras,
regarding it as an ineradicable sin, prescribe no penance
for the sale of a bride." The learned judge also accepted
the presunption that every marriage under the Hindu Law is
according to the Brahma formbut it can be rebutted by
evi dence.
In*S. Authikesavul u Chetty v. S. Ranmanujan Chetty’ (1) at
the betrothal ceremony a narried woman of the caste to which
the parties belonged proceeded fromthe bridegroonis house
to the house of the bride carrying certain presents
consi sting ~of cocoanuts, betel and nut, garlands, black-
beads, saffron red powder, etc. in a‘tray. There was also a
pagoda and a fanamin it. There was al so an arrangenent at
that tine that the bridegroonis father had to pay certain
amount to the bride and the bride' s father had also to give
sone jewels to the bridegroom It was contended that the
marriage was an Asura marriage. The learned judges said
that the distinctive mark of the Asura narriage was the
paynment of noney for the bride, and that the paynent of a
pagoda and 2-1/2 annas could not have been intended to be
the consideration for the bride where the bride s father
spent thousands of rupees hinself and gave presents of
considerable value to the bride and the bridegroom Thi s
deci sion, therefore, enphasises that nere paynent of  snal
amounts as a conpliment to one of the ~parents cannot be
treated as a consideration for the sale of the bride. It
also lays down that all the circunstances of the case wll
have to be looked into to ascertain whether any anount was
paid as price for the bride.
(1) (1909) I.L.R 32 Mad. 512.
265
A  Divisional Bench of the Madras Hi gh Court i'n
"CGabriel nathaswm v. Valliammai Amal’ (1) negatived the
contention that the nmere fact that a bride's parents
received what is known as 'parisam it would lead to the
conclusion that the narriage of the girl took place in Asura
form and not in Brahnma form The | earned judges observed:
"It may be that parisumis a relic of what in old days was
regarded as the price for the bride. x x x x The real  test
is whether in the comunity or anpong the parties the paynent
of 'parisam was tacitly understood as being substantially a
payment for taking the girl in nmarriage. That w Il depend
generally wupon the evidence in the case." They al so
reaffirmed the presunption under Hi ndu Law in; the follow ng
words :-"Ordinarily the presunption is that whatever may  be
the caste to which the parties belong, a marriage should  be
regarded as being in the Brahma formunless it can be shown
that it was in the Asura formi. This decision deals with
"parisami with which we are al so concerned in these appeals.
This is an authority for the proposition that the use of the
word ’parisam is not decisive of the question that it is a
bride’ s price, but that it nust be established in each case
whet her the paynment snmall or large, in cash or kind, is nmade
as a bride's price i. c. as consideration for the bride.
In "Ratnathanni v. Somasundara Mudaliar" (2) a sum of Rs.
200/ - was paid to the bride's nother for the expenses of the
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marriage as a termof the contract of the marriage. On that
finding Ramesam’ J. concluded that the paynent was nade for
the benefit of the bride’s nother as in the absence of the
paynment, she woul d have had to find the anpbunt in sone ot her
way, by borrowi ng or pledging her jewels or other properties
and therefore the marriage was in Asura form The |earned
judge relied upon Steel’s observation that the parents
should incur the expenditure of the marriage in the Brahnma
form and presunmably

(1) A1.R 1920 Mad. 884.

(2) (1921) 41 ML.J. 76.

266

drew a contrary inference that if the bridegroonis party net
the expenditure it would be an Asura narriage. The |earned
judge also relied upon that decision in 'Mithu Aiyar V.
Chi danmbara Aiyar’(1). Spencer, J. in a separate judgenent
agreed with him ~As we have pointed out we do not see any
justification inthe H ndu Law texts in support of the view
that the bearing of the expenditure of the marriage by the
bri degroom is a test of an Asura narriage. The fact that
the expenditure of the narriage is borne by bridegroonis
party cannot in any sense of the termbe a consideration
given to the father for taking the bride.

Ramesam J. sitting singly in ' Samu Asari v. Anachi Amal’
(2) restated his viewin a nore enphatic form He observed

"It seens to me immterial whether it i's the whole of the
expenses of the marriage or a substantial portion of it. To
the extent the bride's father gets contribution of that kind
from the bridegroonis father, he benefits by it; though he
does not pocket it, but he spends for the marriage....... At
the sanme tine the | earned judge observed that under certain
ci rcunst ances paynents nade to the bride’s parents which are
either small or relatively snmall having regard to the scale
in which the expenses of the marriage are incurred ' do not
make a marriage an Asura marriage. This decision therefore
makes a distinction between courtesy presents given to the
bride’s parents and whole or substantial portion of the
expenditure incurred by the bridegroonmis father. Wiile we
agree that courtesy presents to the bride' s parents cannot
by thensel ves concei vably nmake a marriage an-Asura one, we
find it difficult to hold that the incurring of expenditure
by a bridegroomsatisfies the test of consideration for the
bri de.

In 'Kailasanatha Muidaliar v. Parasakthi Vadivanni’', (3)
Varadachar J., speaking for the (1)

(1893) 3 ML..J. 261.

(2) (1925) 49 ML.J. 554,

(3) (1934) I.L.R 58 Mad. 488.
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Court lays down the test of the Asura marriage in the
following manner : "The distinctive feature of the Asura

formof nmarriage is the giving of nbney or nmoney’s worth to
the bride's father for his benefit or as consideration for
his giving the girl in marriage.”" The |earned j udge
di stingui shes the case of "Samu Asari v. Anachi Ammal’ (1)
on the ground that there noney was held to have been paid
for the father’'s benefit though utilized by himto neet the
expense of the marriage which he nust have defrayed out of
his own fund and points out also the distinction between
payment to the father for his own benefit and paynments to
the bride received by kinsmen not for their own use. In
that case a jewel was presented by the bride’s father and
placed on the bride's neck at the time of the betrotha
cerenony as ' parisam and the value of the jewel was not
even the subject of a bargain but nerely left to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 20

pl easure of the bridegroonis father. The |learned |judge
observed that such a gift could in no sense be called
bride's price.

In ’Sivangalingam Pillai v. K V. Anbal avana Pillai, (2) the
bride’s father gave a | arge amount and also jewels to the
bride and plaintiff’s brother-in-law on behalf of the
bri degroom gave the bride’s father a present of Rs. 1,000/-
and a cloth worth Rs. 65/-. It was also agreed that all the
expenses of the marriage should be borne by the bridegroom
It was contended that the said presents and the incurring of
expenditure on the marriage was a consideration for the
bride and therefore the marriage was in an Asura form The
Di vi sional Bench rejected the contention. Pandrang Row J.-
observed at page 481: "It is a well-known fact that,
what ever the customis, the bridegroomand his people also
spend a consi derabl e sum of noney in respect of the marriage
whenever they «can afford it. ~Such expenditure obviously
does not  convert the marriage which is otherwise in the
Brahma forminto one which is in

(1) (1925) 49 M L.J. 554,

(2) A1.R 1938. Mad. 479.
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the Asura form" The |earned judge proceeded to state at
page 480 thus : "So far as our Presidency is concerned, al

marri ages anong H ndus-are presuned to be in the Brahma form
unless it 1is proved that they were inthe Asura form in
other words, it is incunbent on the party who alleges that a
particular marriage was in the Asura form to prove that
bride price was paidin respect of the narriage by the
bri degroom or his people to the bride’s father" and the
present given to the bride’s father the |earned judge
remarked that this customary present would not necessarily
amount to paynment of bride' s price.

Abdur Rahman J., added that 'if a party wishes to assert
that the marriage was Asuric in form he nust establish that
some price was paid for the bride in pursuance of either of
an express or inplied contract to the bride’'s father or on
his account." This judgnent we nay say so with respect,/ puts
the principle on a correct |egal basis and brings out in
bold relief the distinction between bird s price on the one
hand and the presents and the expenditure incurred .in
respect of the marriage by one or the other of the parties
on the other hand

Patanjali Sastri J., in 'V.S. Velavutha Pandaramv. S
Suryamurthi Pillai’ (1) approached the case if we nay say
so froma correct perspective. There a sumof Rs.500/-was
paid by the bridegroom to the bride's father for the
speci fic purpose of nmaking jewels for the bride in pursuance
of a stipulation for such gift as a condition of giving the
girl in marriage. The |earned, judge held that the said
paynment was not bride's price and did not nmake the " narriage
an Asura marriage. The learned judge in passing referred to
the case of ’'Samu Asari v. Anachi Amual’ (2), and observed
as follows :-""As the father was benefitted by such
contribution in that he was relieved to that extent from
defrayi ng such expenses

(1) (1941) 2 ML.J. 770.

(2) (1925) 49 ML.J. 554.
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hinsel f, the marriage was one in the Asura form This view
has been criticised in the latest edition of Mayne's Hindu
Law as not really warranted by the Hindu Law texts, and the
poi nt may have to be reconsidered when it arises." Patanjal
Sastri, J., again considered this point in Second Appeal No.
2272 of 1945. There on the occasion of the marriage one
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sovereign was given along with the other presents to the
bride’'s father as Memrekkanoni. The question was whether

the nmere adoption of this customary form per se brought the
marriage wthin the category of an Asura or unapproved
marri age. The |earned judge expressed the view that the
payment of menekanom no | onger signifies in substance and in
truth consideration for the transfer of the girl but has
survived as a token cerenonial paynent forming part of the
marriage ritual. The said judgnent was confirned by a
Di vi sional Bench of the said High Court in ' Vedakunmpprath
Pill ai Mut hu appel l ant v. Kul at hi nkai Kuppan’ . (1)
Bal akri shna Ayyar, J., speaking for the Bench neatly
sunmarised the |law on the subject at page 804 thus : "One
essential feature of an Asura marriage, the feature which
nakes the form objectionable, is that the father of the
bride receives a gratuity or fee for giving the girl in
marriage. Odinarily, it would be expected of every decent
and respectabl e father when he selects a husband for his
daught er to make his selection uninfluenced by any
consi derations other than the welfare of the girl. But when
he receives a paynent for his personal benefit, a very
obj ectionable factor would i nfluence his selection and it is
clearly this which the ancient |awgivers took objection to
and therefore relegated the formto the category we cal
"di sapproved’. Wen the father accepts noney and allows his
greed or avarice to sway his judgnent, he thereby converts
what is intended to be a sacranent into a commercia
transaction.” Wth respect we are in full agreenent with the
observations of the |earned judge. ~ Conmenting upon the

(1) (1949) 2 ML.J. 804.
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argunent built upon the paynent of one sovereign to the
bride's father the | earned judge observed : "In nost, though
not necessarily in all cases, the paynment has lost all its
original significance and survives only as a ritualistic
form; it has becone a cerenpnial synmbol devoid of any

content or neaning or purpose. X X X X Now when a father
gives such a large ambunt as stridhanam and receives one
sovereign in conpliance with traditional formit would be
very wong to say that he had been selling or nortgaging
the girl and that he received the sovereign from greed or
| ove of gain."

The foregoing discussion leads to the followi ng results .--
Under Hindu Law narriage is a sacrament and it~ is the
religious duty of the father to give his daughter in
marriage to a suitable person but if he receives a  paynent
in cash or in kind as a consideration for giving his
daughter in marriage he would be converting a sacranment into
a comrercial transaction. Brahma narriage satisfies the
said test laid down by H ndu Law. But from Vedic /tines
seven other forns of marriage were recognized “based on
custom and convenience. Asura formis one of the | eight
forns of marriage. The essence of the said marriage is the
sale of a bride for a price and it is one of the unapproved
forns of marriage prohibited by Manu for all the four castes
of Hindu society. The vice of the said marriage lies in the
receipt of the price by the bride’s father or other persons
entitled to give away the bride as a consideration for the
bride. If the amount paid or the ornaments given is not the
consideration for taking the bride but only given to the
bride or even to the bride's father out of affection or in
token of respect to themor to conply with a traditional or
ritualistic form such paynent does not nmake the narriage an
A sura nmarriage. There is also nothing in the texts to
i ndi cate that the bearing
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of the expenditure wholly or in part by the, bridegroom or
his parents is a condition or a criterion of such a
marriage, for in such a case the bride’'s father or others
entitled to give her in marriage do not t ake any
consi derati on for the marriage, or any way benefi t
thereunder. The fact that the 'bridegrooms party bears the
expenditure nmmy be due to varied circunstances. Presti ge,
vanity, social custom the poverty or the disinclination of
the bride’'s father or some of themmay be the reasons for
the incurring of expenditure by bridegroonis father on the
marriage but the noney so spent is not the price or
consideration for the '‘bride. Even in a case where the
bride’s father though rich is disinclined to spend a |arge
amount on the nmarriage functions and allows the bridegroom
to incur the whole or part of it, it cannot be said that he
has received any consideration or price for the bride.
Though ~in such a case if the bridegrooms father had not
incurred 'the said expenditure in whole or in part, the
bride's ‘father ~mght have to spend sone noney, on that
account such-as indirect result could not be described as
price or consideration for giving the bride. Shortly stated
Asura marriage is a nmarriage where the bride's father or any
ot her person entitled to give away the bride takes Sulka or
price for giving the bride in narriage. The test is two-
fold: There shall not only be a benefit to the father, but
that benefit shall forma consideration for the sale of the
bride. Wen this element of consideration is absent, such a
marri age cannot be described as Asura marriage.

As the Asura narriage does not conply wth the strict
standards of Hndu Law it -is not only termed as an
unapproved marriage, but it has been consistently held that
whenever a question arises whether a narriage is a Brahnu or
Asura, the presunption is that the marriage is in Brahm
formand the burden is upon the person who asserts the con-
trary to prove that the nmarriage was either an Asura or any
ot her form
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Wth this background let us |ook at the facts of the case.
Though in both the plaints it is stated that Bangaru Anmal
had been married in Asura form no particulars are given but
in the evidence the plaintiff’s witnesses in one voice
depose that the customin the Rakanbala caste to~ which
Bangaru Ammal and her husband bel onged, is to give nmoney  in
the shape of 'parisami to the bride's father at the time of
the betrothal. The witnesses who depose to Bangaru - Ammal’s
marrage say that at the tinme of her betrothal ~a sum of
1,000/- was paid as ' parisam. Both the Courts did not
accept this evidence and they held that it had not / been
established that a sumof Rs. 1,000/- was paid as ’parisam
at the time of the betrothal of Bangaru Ammal. This finding
is not attacked before us.

It is argued that the evidence discloses that there is a
practice in the said caste to give Kanbu as IT parisani to
the bride’'s father as a bride’'s price and the said practice
supports the evidence that in the case of the narriage of
Bangar u Amral also such a ’'parisam was pai d as
consideration for the marriage. On the question of the said
al | eged practice the evidence does not support it. P. W |
to P. W 10 depose. that "parisami is paid in cash for
marriages in their community varying fromRs. 150/- to Rs.
1, 000/ -. This evidence has been rightly disbelieved by
both the courts. The evidence does not bear out the case of
giving of ’'parisami in Kanbu. Sone of the w tnesses also
depose to the paynent of Rs. 1000/- as 'parisanmi at Bangaru
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Ammal s marriage but that was not accepted by the courts.
The evidence destroys the case that 'parisami was paid at
her marriage in Kanbu. No witness exanined in the two cases
says that Kambu is paid at the narriages of the nmenmbers of
the comunity or was paid at the tine of Bangaru Amml’s
marriage as a consideration for the nmarriage but it is said
that the wi tnesses who had been
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examined in the earlier suit whose evidence has been narked
by <consent in the present case deposes to that fact.
Errammal, the nother of Bangaru Ammal, whose evidence is
marked as P. 11 (R) deposes that when Thevaram Zam ndar
married her the ’'parisanmi was only Rs. 1,000/- and that when
her daughter was married, the 'parisam was also Rs. 1000/-.
In cross-exam nation she says that according to the custom
of the community, it is the practice to bring a mapelli for
the ni schithartham(betrothal function) and it is customary
also to bring cunbu and flour at the time of the marriage
and sprinkle it in the narriage hall. This evidence
i ndicates that the '"parisani is only given in cash but Kanbu
is brought at the tine of the marriage and sprinkled in the
marriage hall presumably for the purpose of purification
Thi s evi dence does not show that Kanbu is given as "parisam
for taking the bride.

Sernal ai Nai cker who gave evidence in an earlier suit which
is marked as P. 11 (a) belongs to Rajakanbala caste. In his
chi ef -exam nation he says that he paid Rs. 200/- as
"parisami at the time of the marriage and paid Rs. 300/- as
"parisami for the marriage of his son and received Rs. 200/-
as ’'parisam for the marriage of his daughter. In cross-
exam nati on he says that on the betrothal day only one kal am
of cunmbu and cash are given to the bride's party and that
the Kanbu is used by the bride' s people and that at the tine
of the nmarriage 3 or 4 narakkal s of cunbu are again | brought
which is thrown over the bride and the bridegroombyway of
bl essing. He adds that throwing of the kanbu is a ritual in
marriage cerenonies and that Kanbu and cash are called
"Parisanmi. This evidence brings out the distinction between
cash paid as the 'Parisam and Kanmbu brought to conformw th
the traditional ritual
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RW 3 in the earlier suit whose evidence is marked as D
317 says that he was a guru of the Rajakanbala caste and
that he performed the marriage of Moolipatti zam ndar. He
further says that Kanbu is taken by the bridegroonis party
to the bride' s house when the betrothal takes place and that
seven pieces of jaggery, a cloth etc. are also taken and
that no noney is given in the caste. W do not see howthis
evi dence supports the practice of paying kanbu as ’'parisan .
i ndeed hi s evidence shows that Kanbu is taken only as a part
of the ritual and he is definite that no 'parisam is paid
in the- caste.

Ramasam Nai cker Zam ndar of Ammai anai ckoor. was exanined in

the previous suit and his evidence is marked as D-416. He
is definite in the chief examnnation that no ’'parisam _is
pai d in his comunity. He says that it is rat her

undignified to receive 'Parisam and that he has not seen
any parisam paidin his caste. Wether this wtness is
speaking truth or not, his evidence does not support the
plaintiff.

Fromthe aforesaid evidence it is not possible to hold that
either there is a practice in the Rajakanbala famly to give
Kanbu as ’'parisami for the bride or kanbu was paid as
" pari sami at the tine of the betrothal cerenony in
connection with Bangaru Anmal’s marri age.
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Reliance is placed upon Nelson’s Manual of the Madhura

Country published in 1.865. At page 82 of Part Il in that

/[ Manual the follow ng passage appears :--
"After this, the price of the bride, which
consists wusually of 7 kalanms of kambu grain,
is solemly carried under a canopy of white
cloth towards the house of the bride' s father
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its approach being heralded by nusic and
dancing. The procession is net by the friends
of the bride who receive the price, and all ege
together to the bride’ s house.”
Simlarly, in Thurston’s Castes and Tri bes of
Sout hern India published in 1902 in Vol une VIl
under the heading 'Thotti Naickers’ at page
192, the fol lowi ng passage is given
"The bride priceis 7 kalans of Kanmbu and the
couple ~may cat only this grain and horsegram
until the wedding is over."
The  evidence ~-adduced in this case does not
support the said statenent. Even if those
fornmalities are observed, they are only the
relics of the past. That practice represents
only ~a symbolic ritual which. has no bearing
upon 'the reality of the situation. Indeed the
witnesses in the present case realizing the
ritualistic character of the said observances
seek . to base the case of the Plaintiffs on a
nore 'solid foundation but have m serably

fail ed in their attenpt. These

S
therefore do not help the plaintiffs.
The next question is whether the expenditure for the
marriage was incurred by the bridegroom s party i. e, by the
Mannarcottai Zam ndar. The |l earned Subordi nate judge held
on the evidence that Thevaram Zam ndar spent a |arge anount
of noney for the marriage but the Mannarcottai Zam ndar al so
spent a sum of Rs. 300/- or Rs, 575/- for the nmarriage
expenses. He expressed the viewthat if the matter was res-
integra, he would have held that the incurring of such an
expenditure by the bridegroonis party would not -have nmde
the marriage. an Asura nmarriage but felt bound by some of
t he deci sions
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of the Madras High Court to cone to the opposite conclusion
The | earned judges of the H gh Court came to the conclusion
that the marriage expenses in their entirety were borne by
the Mannarcottai Zami ndar and it nust have been either in
pursuance of the customor arrangenent anong the . conmunity.
The evidence as regards the custom of the bride-groonis
party incurring the expenses of the marriage is unconvinc-
ing. |Indeed the | earned counsel for the respondent does not
rely wupon custombut he prefers to base his case on the
findi ng of the Hgh Court that the entire mar.ri-age
expenditure was incurred by the Mannarcottai zam ndar. Let
us now consi der the evidence in this regard in sone detail
P.W 1 says in his evidence that Bangaru Ammal was the
only child of the Thevaram Zami ndar, that he was very
affectionate to her and that he spent heavily for the
marriage though he was not able to say how nuch he spent.
P. W 4 also says that Thevaram Zam ndar gave her |ot of
jewels and finally gave her his entire estate. The evidence
that Thevaram Zani ndar spent |arge anpbunts on the nmarriage
and gave lot of jewels to Bangaru Anmal nust be true, for
even in 1895 when the marriage of Bangaru Anmal took place

passage
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it is inconceivable that the marriage would have been
celebrated with a few hundred rupees that was given by the
Mannarcottai zam ndar. He rmust have spent rmuch |arger
anount than that consistent with his status and position in
life and particularly when he was cel ebrating the marriage
of his only daughter.

Now coming to the docunentary evidence in support of the
contention that Mannarcottai Zami ndar nmet the entire
expenditure, the respondents relied upon P. 22, P. 23, P
25, P. 26 and P. 28. P. 22 is a letter dated August 8,
1885, witten by persons representing the Mnnarcotta
zam ndar to the
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Thevaram Zami ndar office. " Therein he stated :"You should
soon get ready there all the naterials and samans for the
shed and 'Panthal’ in connection with rmuhurtham W wll
start and cone without fail".- This letter does not show
that Mannarcottai Zamindar gave the noney for the materials
and sanans for thesaid 'Panthal’. It was only an intinma-

tion that everything should be nade ready for the nmarriage
as Mnnarcottai people would be coming there without fail
Exhibit P. 23 is the account of expenditure incurred on
Banganmal s marriage from1.9.1895 to 5.9.1895. It is said
t hat it represents the anobunt spent on behal f of
Mannar cottai zam ndar and the anpbunt recouped fromhim The
docunent is not very clear. The account does not appear to
represent the entire expenditure incurred at the tinme of
marri age because ‘the entry about charges for . pounding 50
kal ans of paddy shows that 50 kalams of paddy nust have been
supplied from Thevaram stores and there is nothing on the
account to show that 50  kalans were pur chased on
Mannarcottai account. Be that as it may this account only
shows that Mannarcottai zam ndar paid about Rs. 300/- but
the | earned counsel for the respondents argued relying upon
Ex. P. 27 that even the balance of Rs. 295/14/in Ex. P. 23
shown as the excess anmount spent by Thevaram Estate was paid
off by the Mannarcottai zam ndar ‘to the Thevaram Zam ndar
Exhibit P. 27 is an entry dated Septenber 30, 1885 in the
account book of Thevaram Zami ndar. It show that the ' Mha-
raja meaning Thevaram Zam ndar gave to Thevaram office Rs.
290. It does not establish the respondent’s version. The
only merit of the contentionis that the tw figures
approxi mate each other. If that figure represents the
amount paid by Mannarcottai Zami ndar to Thevaram- in ful
di scharge of the anpbunt due fromthe former to the latter,
the entry would have run to the effect that the balance of
the ampbunt due from Mannarcottai under Ex.p.23 was paid and
it would have been credited in Mannarcotta
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account . It may have been that the sumof Rs. 290/was the
bal ance out of the amount that Thevaram Zami ndar took with
him when he went to Mannarcottai for neeti ng hi s
expendi t ure. The ot her accounts P. 25 and P. 26 filed in

the case are neither full nor clear and no definite
conclusion could be arrived at on the basis of the said
account . e therefore hold on t he evi dence and

probabilities that Thevaram Zani ndar had spent | arge anmpunts
in connection with the- marriage and Mannarcottai zam ndar
spent only about Rs. 300/- in connection wth the said
marri age.

Such a finding does not bring the marriage wthin the
definition of Asura nmarriage as explained by wus. earlier
The expenditure incurred by the bridgegroomis party was not
and could not have been the consideration for the Thevaram
Zam ndar giving his daughter in marriage.
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It is contended that the H gh Court found that there was no
' Kanyadhan’ at the tinme of the Bangaru Ammal's narriage and
as 'Kanyadhan' was necessary ingredient of Brahmu narriage,
Bangaru Ammal coul d not have been married in that form The
High Court relying upon the evidence of Veluchami Naicker
who is stated to be the Guru of the caste held that
' Kanyadhan’ had not been observed in Bangaru Ammal ' s
nmarri age. The | earned counsel for the appellant contests
the correctness of the finding and he relies upon sone
invitations in support of his contention that ' Kanyadhan

was observed in Bangaru Ammal's marriage but the docunents
are not clear on the, point. The Guru only narrates sonme of
the cerenmpnies held in narriages in the coomunity but he
does not expressly state that the cerenony of ' Kanyadhan

was not observed at Bangaru Anmal’s marriage. In this state
of evidence the presunption in. H ndu Law that the marriage
was performed in Brahmu form nmust be invoked. As we have
poi nted  out under the H ndu Law whether a marriage was in
Brahmu form or Asura formthe Court will presune
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even where the parties are Shudras that it was in the Brahmu
form Further where it is proved that the narriage was

performed in fact the Court will also presune that the
necessary cerenoni es have been performed. See 'Mauji Lal v.
Chandrabati Kunmari’ (1). This presunption has not been

rebutted in this case. That apart the argunent of the
| earned counsel for the respondents mxes up an essentia
i ngredi ent of the Brahnu nmarriage, nanely the gift of the
girl to the bridegroomw th a particular form of ritua
adopted for nmaking such-a gift: ~1n both forms of = marriages
a girl is given by father or in his absence by any other
person entitled to give away the girl to the bridegroom In
the case of Brahmu narriage it takes the form of  a gift
while in the case of Asura marriage as price is paid by the
bri degroom ,it takes the formof a sale. As we have held
that in Bangaru Anmal’s marriage no consideration passed
from the bridegroomto the bride's father, the father nust
be held to have made a gift of the girl to the bridegroom
To put in other words there was ' Kanyadhan' -in Bangaru
Ammal ’s marriage. W therefore reject this contention
Lastly reliance is placed on the conduct of the -appell ant
in not questioning the correctness of the finding given by
the learned Subordinate judge in his application f or
delivery that the marriage was in Asura form The |earned
counsel for the appellant sought to explain his conduct but

in our opinion nothing turns upon it. |If the marriage was
not in Asura formas we held it was not, the conduct of the
appel I ant coul d not possibly make it an Asura narri age. In

this viewit is not necessary to give opinion on the  other
guestions raised in the appeals.
In the result the decrees of the H gh Court are set aside
and both the suits are dismissed with costs throughout. One
hearing fee.

Appeal s al | owed
(1) (21911) L.R 38 1.A 122.
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