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ACT:

Evacuee Property -Mney deposited with an Indian by a
person who migrated to Pakistan-Liability to pay that anount
to the Custodi an-Adninstrati on of Evacuee Property Act, 1950
(31 of

838

1950) Amended v. 48 (Act No. 91 of 1956)-Limtation Act,
1908 (9 of 1908), Art. 60.

HEADNOTE:

Rupees 85,000/- was deposited with the appellant by his
sister in January 1946. The appellant’s sister  mgrated
to Pakistan sonetinmes between June to August 1949, The
Assi stant Custodian called upon the appellant -to pay this
sum lying in deposit under s. 48 of the Admnistration of
Evacuee Property Act, 1950. The appell ant pleaded that the
amount coul d not be recovered from hi mbecause the noney had
been given to himas a loan and its recovery was barred  in
January 1949. The Assistant Custodian rejected t he
contention of the appellant and directed him to pay the
amount under s. 48 of the Act, as it then stood. Thi s
decision was affirned in appeal as well as in revision

Then the appellant noved a wit petition before the / Hi gh
Court which was disnm ssed by the single Judge. On  Latters
Pat ent Appeal the H gh Court held that the ampunt ~-was not
recoverable wunder s. 48 of the Act as it stood ‘at the
rel evant time. This decision was given on Decenber 9, 1957.
In the nmeantine, s. 48 had been anended on October 22, 1956.
On  January 22, 1958 another notice of demand was served  on
the appellant by the Assistant Custodian. The Assi stant
Custodian again directed the amount to be recovered The
appel | ant preferred an appeal before the Custodi an-CGeneral.
The Custodi an General allowed the appeal and remanded the
proceedings for further enquiry as directed by him After
the remand further evidence was taken and it was held that
the anpunt in question was payable by the appellant as it
was a deposit and was still recoverable when the property
vested in the Custodian. Thereupon the appellant preferred
an appeal to the Custodian-CGeneral and that appeal was
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di sm ssed. Then the appellant applied to this Court for
speci al | eave which was granted. Hence the appeal
Hel d: (i) Sub-ss. 1 and 2 of the anmended s. 48 of the
Admi ni stration of Evacuee Property Act are clearly
procedural and would apply to all cases which have to be
i nvestigated in accordance therewith after Cctober 22, 1956,
even though the claimmy have arisen before the anended
section was inserted in the Act. It is well-settled that
procedural anendrments to a law apply, in the absence of
anything to the contrary, retrospectively in the sense that
they apply to all actions after the date they cone into
force even though the actions may have begun earlier or the
claimon which the action may be based may be of an anterior
dat e. In the present case when the Assistant Custodian
i ssued notice to the appellant on January 22, 1958, claim ng
the ambunt fromhim the recovery could be dealt with under
sub-ss. (1) and (2) of the amended a. 48, as they are nerely
pr ocedur al. provisions.
(ii) I'n the present case the property which vested in the
Cust odi an_was not the actual noney in specie lying with the
appel | ant- _who nust be treated as a banker with respect to
the property with him on the-other hand the property which
vest ed in the Custodian would be the right of t he
appel l ant’ s sister to recover the anpunt fromthe appell ant
839
and that would be incorporeal property inthe form of an
actionable claim It is in respect of that actionable claim
that the Custodi an can proceed under-s. 48 sub-ss. (1) and
(2), to recover the sum payableto himin respect of that
property, nanmely, the actionable claim The Custodi an could
not take action under s. 9 by physically seizing the anount
because the anount cannot be treated as specific property
which is liable to be seized under that section
(iii) As this anpbunt was a deposit, limtation would run
at the wearliest fromthe date of demand and there is no
evi dence that any denmand was made by the appellant’s sister
for the return of the noney before she migrated to Pakistan.
Therefore, the period of limtation had not even ‘begun to
run on the date the appellant’s sister nigrated to Pakistan,
assumng Art. 60 of the Limtation Act No. 9 ~of 1908
appl i ed. Consequently the right of the appellant”s sister
to recover the ampunt vested in the Custodian and was  not
barred by limtation & the tinme when she becane an evacuee.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 119 of 1963.
Appeal by special |eave fromthe judgnent and order ~ dated
January 16, 1961 of the Deputy Custodi an-General, New /Delh
in Appeal No. 172-A /SUR/ 1960.

M C. Setalvad, Atiqur Rehman and K. L. Hathi, for the
appel | ant .

C. K. Daphtary, Attorney-Ceneral, K S. Chaw a and

B. R G K. Achar, for the respondents.

February 19, 1964. The Judgnent of the Court was

del i vered by

WANCHOO, J.-This is an appeal by special |eave against the
order of the Deputy Custodian CGeneral, and the question
involved is whether the appellant is liable to pay Rs.
85,000/-to the Custodian. The natter has a long history
behind it which it is necessary to set out in order to
understand the point nowin dispute in the present appeal
The noney in question was deposited with the appellant by
his sister as far back as January 1946. The total anount
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deposited was Rs. 90,000/-, but the appellant’s sister took
back Rs. 5,000/-, with the result that the balance of Rs.
85, 000/ - remai ned deposited with the appellant. The
appel l ant’ s sister thereafter mgrated to Paki stan sometines
bet ween June to August

840

1949. Sonetime later, the Assistant Custodian Genera
called wupon the appelant to pay this sumlying in deposit
under s. 48 of the Administration of Evacuee Property Act,
No. XXXI of 1950, (hereinafter referred to as the Act). The
appel l ant contested the matter on the ground that the noney
had been given to himas a loan and its recovery was barred
in January 1949 1long before his sister had mgrated to
Paki stan, and therefore the anmount could not be recovered
from him The Assistant Custodian however directed the
recovery of the anpbunt as arrears of |and revenue under s.
48 of the Act, as it then stood. The matter was taken in
appeal ~before the Custodian, Saurashtra, but the appea
failed. The ~ appellant then “went in revision to the
Custodian_General, and the revision also failed. Then
followed ~a wit petition by the appellant before the
Saurashtra H gh Court ~in 1955. The wit petition was
di smssed by a learned Single Judge; but on Letters Patent
Appeal the appell ant” succeeded, the Hi gh Court holding that
t he anpbunt was not 'recoverabl e under s. 48 of the Act as it
stood at the relevant tinme. This decision was given on
Decenber 9, 1957.' In the neantime, s. 48 had been anended
on Cctober 22, 1956 and we shall refer to this amendment in
due course.
After the appellant had succeeded in the H gh Court, another
notice of demand was served on him by the Assistant
Custodi an on January 22, 1958, and after hearing the objec-
tions of the appellant, the Assistant ~ Custodian again
directed the amount to be recovered. The appellant, then
took the matter in appeal to the Custodian GCeneral. The
Custodi an Ceneral allowed the appeal in August 1958 and
remanded the proceedings for further enquiry as directed by
him The Custodian General then held that s. 48 as anended
applied to the fresh proceedi ngs which began onthe 'notice
issued by the Assistant Custodian in_January 1958. He
further held that the anmount was -recoverable —-under the
amended s. 48 provided it was due to the evacuee on the date
the property of the evacuee vested in the Custodian. He was
therefore of opinion that it would have to be deternmned
when the sister of the appellant mgrated and whether the
anmount was due to her on the date of her migration and had.
not becone barred by the law of limtation on that date. Ho
was further

841

of opinion that the question whether the transaction
amounted to a loan or a deposit had to be determ ned as
there were different periods of limtation for these two
types of transactions. He therefore remanded the matter for
di sposal after finding the facts in accordance wth the
directions given by him After the remand further evidence
was taken and it was held that the anbunt in question was
payable by the appellant as it was a deposit and was stil
recoverable when the property vested in the Custodian
Thereupon the appellant again went in appeal to t he
Cust odi an General and that appeal was dism ssed on February
6, 1961. Then the appellant applied to this Court for
speci al | eave which was granted; and that is howthe matter
has conme up before us.
Two questions have been urged before us on behalf of the
appel | ant . The first is whether the anmended s. 48 can be
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applied to the present case. The second is whether the

claim of the Custodian is barred even on the basis of the

transaction between the appellant and his sister being a

deposit and not a | oan

The anended s. 48 canme into the Act by Act No. 91 of 1956

from Cctober 22, 1956 and runs as follows: -
"48. Recovery of certain suns as arrears of
land revenue:-(1l) Any sum payable to the
CGovernment or to the Custodian in respect of
any evacuee property, under any agreenent,
express or inplied, |ease or other docunment or
ot her #vi se_howsoever, may be recovered in the
sane manner as an arrear of |and revenue.
(2) If any question arises whether the sum
is payable to the Governnent or to the
Custodi-an within the meaning of sub-section
(1),  the Custodian shall, after making such
inquiry as he may deemfit, and giving to the
person by whom the sum is alleged to be
payabl e an opportunity of being heard, decide
the guestion; and the decision of t he
Cust odi an -~ shal I, subject to any appeal or
revision under this Act, be final and shal
not be called in question by any court or
ot her authority

842

(3) For the purpose of this section, a sum
shal I be deened to be payable to t he
Cust odi an notw t hstanding that its recovery is
barred by the |ndian Li m tation Act, 1908
(9 of 1908), or any other law for ‘the tine
being in force relating to limtation of
action."

It wll be seen that this is mainly a procedural | section

replacing the earlier s. 48 and l'ays down that suns | payable
to the GCovernment or to the Custodian can be recovered
thereunder as arrears of land revenue. The section also
provides that where there is any dispute as to whether any
sumis payable or not to the Custodian or to the Governnent,
the Custodian has to make an inquiry-into the matter and
gi ve the person raising the dispute an opportunity of being
heard and thereafter decide the question. Further, ~the
section makes the decision of the Custodian final subject to
any appeal or revision under the Act and not open to
guestion by any court or any other authority. Lastly the
section provides that the sumshall be deened to be  payable
to the Custodian notwithstanding that its recovery is barred
by the Indian Limtation Act or any other law for the time

being in force relating tolimtation of action. Sub-
sections (1) and (2) are clearly procedural and would /apply
to all cases which have to be investigated in accordance

therewith after Cctober 22, 1956, even though the claim nmay
have arisen before the anended section was inserted in the

Act. It is well settled that procedural anendnents to a |law
apply, in the absence of anything to the contrary,
retrospectively in the sense that they apply to all actions

after the date they cone into force even though the actions
may have begun earlier or the claimon which the action may
be based may be of an anterior date. Therefore, when the
Assistant Custodian issued notice to the appellant on
January 22, 1958 claimng the anount fromhim the recovery
could be dealt with under sub-ss. (1) and (2) of the anended
s. 48, as they are nerely procedural provisions. But it is
urged on behalf of the appellant that sub-s. (1) in terns
does not apply to the present case, and if so, sub-s. (2)
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woul d al so not apply. The argurment is that under sub-s. (1)
it is only any sumpayable to the Government or to the
Custodian in respect of any evacuee property which can be
recovered as arrears of land revenue.

843

Therefore, the argunent runs, evacuee property itself cannot
be recovered wunder sub-s. (1), for that sub-section only
provides for recovery of any sum payable in respect of any
evacuee property. In this connection reference has been
made to s. 9 of the Act, which lays down that if any person
in possession of any evacuee property refuses or fails on
demand to surrender possession thereof to the Custodian, the
Custodian nmmy use or cause to be used such force as may be
necessary for taking possession of such property and may,
for this purpose, after giving reasonable warning and
facility to any wonman not appearing in public to wthdraw,
renove or break open any |ock, bolt or any door or do any
ot her ~act necessary for the said purpose. The argument is
that the Custodian can only take action for recovery of
evacuee property under this section. W are of opinion that
the argunment —is mnisconceived. Section 9 deals wth the
recovery of inmovable property or specific novable property
which can be physically seized; it does not deal wth
i ncor poreal evacuee property which may vest in the Custodian
and which, for exanple, nmay be of 'the nature of an
actionabl e claim So far as actionable cl ai ms are
concerned, they are dealt with by s. 48 as anmended read with

s. 10 (2) (i). It is also a misconception to think that the
amount of Rs. 85,000/- which is involved in this case is
actually evacuee property. It i's true that under s. 48 as

anended, the Custodi an can take action for recovery of such
suns as may be due in respect of any evacuee property and if
the sum of Rs. 85,000/- which was deposited wth the
appel lant is actually evacuee property, the Custodian may
not be able to take action under s. 48 (1) and (2) in
respect of the sane. But the property which vested in the
Custodi an was not the actual nobney in specie lying with the
appel l ant who nust be treated as a banker with respect to
the property with him, on the other hand the property which
vest ed in the Custodian would be the right  of t he
appel lant’s sister to recover the anount fromthe  appell ant
and that would be incorporeal property inthe form of an
actionable claim It is in respect of that actionable claim
that the Custodi an can proceed under s. 48, sub-ss. (1) -and
(2), to recover the sumpayable to himin respect of  that
property, nanely, the actionable claim The contention of
the appellant that s. 48 (1) will not apply to the recovery
of this sum of npney nust

844

therefore fail and the Custodian would have the right to
recover this sumof noney as it is payable in respect of the
evacuee property of the appellant’s sister, nanely, the
right which she had to recover the sumfromthe appellant,
and it is this right which vested in the Custodian. The
Custodian could not take action under s. 9 by physically
sei zing the anpbunt because the anmpunt cannot be treated as
specific property which is liable to be seized under that
section. |If the appellant’s sister had the right to recover
this amount from the appellant that right would be
i ncorporeal property which would vest in the Custodian and
in respect of which action could be taken under s. 48 as
amended and not under s. 9 of the Act. The contention of
the appellant that s. 48, (1) and (2) do not apply to this
case nust therefore fail

The next contention is that in any case treating the anount
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as a deposit the right to recover it had becone barred and
therefore the Custodian could not recover it wunder this
section and that sub-s. (3) of s. 48 would not apply as it
affects vested rights and is not procedural in nature and
therefore could not be applied retrospectively. Some dates
woul d be relevant in this connection. On the findings of
the authorities concerned, it appears that the deposit was
nmade sonetinme in January 1946. The appellant’s sister
m grated sonetinmes between June to August 1949. Accordi ng
to the lawin force in that area at the relevant tine, on
the date of migration of the appellants sister, she becane
an evacuee and her property would vest in the Custodian on

such date. So her right to recover this ambunt from the
appel  ant woul d vest in the Custodian soneti ne between June
to August 1949, if it was still alive under the |aw of

limtation, even apart fromthe question that in such cases
only the renedy is barred though the right remains. Further
as this was a deposit, limtation would run at the earliest
from the date of demand and there is no evidence that any
demand was nade by the appellants sister for the return of
the noney before she migrated to Pakistan. Therefore, the
period of lintation had not even begun to run on the date
the appellant’s sister nmigrated to Pakistan, assuming art.
60 of the Limtation Act, No. 9 of 1908 appl i ed.
Consequently the right of, the appel -
845

lant’s sister to recover the anount vested in the Custodian
and was not barred by linmitation at the time when she becane
an evacuee. The ‘demand was made for the first time on
January 10, 1952 by the Assistant Custodian-and tine would
run fromthat date, at the earliest.

Then it is urged that even if the actionable claimuvested in
the Custodian, the demand in this case was made ‘for the
first tine on January 10, 1952, and therefore under art. 60
of the Limtation Act, the right to recover the anmpount woul d
be barred in January 1955, and consequently no proceeding
could be taken under s. 48 to recover the sanme after January
1955. It is further urged that the anmended Act cane into
force on October 22, 1956 and sub-s. (3) would only apply to
such cases where the limtation had not expired before that
dat e. We do not think it necessary for purposes of the
present appeal to decide the effect of sub-s. (3) of s. 48,
for the appellant never contested before the authorities
concerned that recovery could not be made tinder s. 48 even
if the anobunt was treated as a deposit. What the appellant
had contended before the authorities concerned was that the
recovery woul d be barred as the ampbunt was given to him, as
a loan. The appellant therefore cannot Dow for| the first
time inthis Court take the plea that recovery could not be
nmade under s. 48 and sub-s. (3) thereof would not apply even
if the anbunt is treated as a deposit. This contention thus
raised in this Court for the first time raises a question as
to the effect of sub-s. (3) of s. 48. Besides the effect of
s. 48 (3), it is contended for the respondent that if  this
gquestion had been raised before the proper authorities
evi dence mght have been led to show that the recovery was
not barred, for the case proceeded on ,he assunption that
At. 60 of the Limtation Act applied and proper defences
could have been raised as for exanple the <conditions on
whi ch the deposit was made i.e. whether on demand or other-
wi se and acknow edgenents of liability made by the appel-
I ant. Such defence would have rai sed questions of fact
whi ch have never been investigated. Therefore it is urged
that the appellant should not be allowed to raise the point
that the recovery would be barred even if the anount was
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treated is a deposit and should be confined to his case
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that this was a | oan and not a deposit, for he never pleaded
at any tine before the authorities concerned that even if it
was a deposit the recovery would be barred by tinme. We are
of opinion that there is force in this contention on behalf
of the respondents and we are not prepared to allow the
appellant to raise the question whether the recovery would
be barred even if the anpbunt is treated as a deposit. In
this view of the matter, it would not be necessary to
consi der the exact effect of s. 48(3) and to deci de whether
it will apply even to cases where the recovery had becomne
barred under the Limtation Act before Cctober 22, 1956. W
therefore do not allow the appellant to raise the point that
the recovery would be barred even if the anpbunt was a
deposi t.

The appeal therefore fails and is hereby dismssed wth
costs.

Appeal di sm ssed




