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PETI TI ONER
STATE OF ORI SSA AND ORS

Vs.

RESPONDENT:
MAHANADI COALFI ELDS LTD. AND ORS

DATE OF JUDGVENT24/ 04/ 1995

BENCH
A M AHVADI, CJI..,S. P. BHARUCHA &K. S. PARI POORNAN, JJ.

ACT:

HEADNOTE

JUDGVENT:

PARI POORNAN, J.:

1. The State of Oissa and the authoritiesin the M nes
Department of the State are the appellants in this batch of
appeal s. M s. Mahanadi Coal fields Ltd., ~a Governnent
conpany, in whomthe lands in question vests in accordance
with section 11 of the Coal Bearing Areas (Acquisition and
Devel opnent) Act, 1957 (Central Act 20 of 1957), and Union
of India are the respondents in the nain appeal. In the
ot her appeal s, the consumers of coal who purchase coal from
Mahanadi Coal fields Ltd. for their own consunption as well

as sone traders in coal are the respondents. The Mahanad

Coal fields Ltd., the consuners of coal who purchase coa

from Mahanadi Coalfields Ltd. and some traders’ in coa

assailed the wvalidity of the Oissa Rural ~Enploynent,
Education and Production Act, 1992 (Orissa Act 36 of 1992),
as anended, hereinafter referred to as 'the Act’', before the

H gh Court of Oissain a series of wit —petitions. The
mai n controversy in the cases was regarding the levy of tax
under the Act on "coal bearing |ands". By a conmon Judgnent

dated 26.4.1994 the Division Bench of the H gh Court~ held
that the State Legislature did not have the —conpetence to
levy the tax on coal bearing |ands and struck down section
3(2)(c) of the Act as well as the schedule attached to the
Act levying tax of Rs.32,000/- per acre on coal bearing
| ands and also the consequential denand notices and
certificate proceedings. As a sequel thereto, the  demands
rai sed by Mahanadi Coal fields Ltd. against the traders and
consunmers on account of additional burden of tax on '|ands
were al so quashed, The Hi gh Court also took the view. that
the levy would be hit by section 9A of Mnes and M nerals
(Regul ation and Devel opnent) Act, 1957, (Act 67 of 1957)
hereinafter referred to as " MMRD. Act’ and the levy is
al so di scrimnatory and hit by Article 14  of t he
Constitution of India. The question of passing on the
burden by Mahanadi Coal fields Ltd. was | eft open, though the
Hi gh Court opened that if the tax is on lands, the burden

cannot be passed on to the consuner or the trader. A few
ot her pleas taken up by the petitioners were al so negatived.
The High Court allowed the batch of wit applications. In

S.L.P.(C) Nos.12477-12751 of 1994, by an order dated 10. 1.
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1995, a three Menmber Bench of this Court granted leave to
appeal to the State of Oissa against the aforesai d Judgnent
of the H gh Court dated 26.4.1994. Apart fromthe conpetence

of the Orissa Legislature to enact the law, Ms. Mahanad

Coalfields Ltd. raised various other pleas to assail the
| evy under Orissa

665

Act 36/1992 as invalid. | mportant anong such pl eas,

involved interpretation of Article 285 of the Constitution
read with Sections 9, 10 and 11 of Coal Bearing Areas
(Acqui sition and Devel opnent) Act, 1957 and the provisions
of Colliery Contract O.der framed under Section 3 of the
Essential Comodities Act.. The said pleas were negatived by
the H gh Court by the sane common judgnment of 26.4.1994 and
M s. Mahanadi Coal fields Ltd. have come up in appeals
agai nst that portion of the judgnent, which repelled their
pl eas aforesaid, anpngst others. The appeals so filed are
C. A Nos. 42-43/94, 605/95 and 26602932/95. Accordingly the
above Civil Appeal s and special | eave petitions have conme up
bef ore this bench for hearing.

2. We heard counsel for the appellants Sri B. Sen, Senior
Advocate and counsel who appeared for the respondents, the
| earned Attorney Ceneral of India Sri M K. Banerjee, Senior
counsel Sri Shanti Bhushan, Sri A K Ganguli & others. Sri

B. Sen, |earned counsel who appeared for the appellants
contended in the main that the High Court was in error in
hol di ng that Oissa Rural Enploynent, Educati on and

Production Act, 1992, is without |egislative conpetence and
is also discrimnatory and hit by Article 14 of the Consti-

tution of India. It was argued

(a) That the levy of tax in the instant case woul d
squarely fall under Entry 49, List 11 of the Sevent h
Schedul e (Taxes on land and bui I-di ngs). It was
alternatively contended that even if it i's not so, the |evy
of tax in the instant case will-fall under Entry 23 or 50,
List 1l of the Seventh Schedul e (Regul ation of mnes and

m neral devel opnent; taxes on mineral and nmineral rights).
(b) That the High Court erred in holding that the levy is
discrimnatory and so hit by Article 14 of the Constitution
since there is no material nuch less a finding to the effect
that the levy is confiscatory. On the other hand, |[earned
Attorney General Sri M K. Banerjee and the other counsel who
supported him contended that in substance, the levyis on
mnerals and mneral rights alone and not a tax on land
covered by Entry 49, List Il of the Seventh Schedul e. ~Since
substantially the levy is on minerals or on mneral rights,
even i the levy falls under Entry 23 or 50, List- 1l of the
Seventh Schedul e (Regul ation of m nes & m neral | devel opnment
or Tax on mneral rights), it is subject to . limtation
i nposed by Parlianent under the law relating to regulation
of mines and mineral devel opnent. Parlianent has legislated
on the subject wunder Entry 54, List | of the ‘Seventh
Schedul e and has enacted the MM R D. Act, which covers the
field. In this view, the Orissa Act 36 of 1992 is ultra
vires and beyond |egislative conpetence. It was also
contended that in effect and substance the levy is only on
coal bearing lands w thout any basis, and so arbitrary and
hit by Article 14 of the Constitution. Various other pleas
taken up be fore the H gh Court to assail the levy were al so
taken up before us.

3. In order to evaluate the nmerits of the rival pleas
urged before wus, it is necessary to bear in mnd the
rel evant provisions of the Constitution of India, the Oissa
Rural Enpl oynent, Education an Production Act, 1992 (Oissa
Act 36 of 1992, as anended) and MM R D. Act The relevant
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provi sions of the Constitution of India are as foll ows:
"246. Subject-natter of |aws nmade by
666
Parliament and by the Legislatures of States.-
(1) Notw thstanding anything in clauses (2)
and (3), Parlianent has exclusive power to
nmake |laws with respect to any of the natters

enunmerated in List | in the Seventh Schedul e
(in this Constitution referred to as the
"Union List").

(2) Notwi thstandi ng anything in clause (3),
Parliament and, subject to clause (1) the
Legi sl ature  of any State al so, have power to
nake |laws with respect to any of the natters
enunerated in List Il in the Seventh Schedul e
(in this Constitution referred to as the
" Concurrent List’).

(3) Subject to, clauses (1) and (2), the
Legi slature of any State has exclusive power
to make laws  for such State or any part

thereof “with respect to any of the matter

enunerated inList Il in the Seventh Schedule
(in this Constitution referred to as the
"State List’)."
" SEVENTH SCHEDULE
(Article 246)

List I -~ Union List
XXX XXX XXX XXX XXX XXX
54. Regul ation” of mnes and mneral de-

vel opnent to the extent to which such
regul ation and devel opnent under the contro
of Union is declared by Parlianent by law to
be expedient in the public interest.

XXX XXX XXX XXX XXX XXX

97. Any ot her matter not enunerated in List
Il or List Ill including any tax not nentioned
in either of those Lists."

"List Il - State List
XXX XXX XXX XXX XXX XXX
23. Regul ation of mmnes and mneral de-

vel opnent subject to the provisions of List |
with respect to regulation and developnent
under the control of the Union

XXX XXX XXX XXX XXX XXX

49. Taxes on | ands and bui | di ngs.
50. Taxes on mineral rights subject to any
[imtations inmposed by Parlianment by | aw

relating to mneral devel opnent."
The relevant provisions of the Oissa Rural Enploynent,
Education and Production Act, 1992 (Oissa Act 36-of @ 1992)
whi ch cane into force on 1.2.1993, are as follows:
ORI SSA ACT 36 OF 1992
THE ORI SSA RURAL EMPLOYMENT, EDUCATI ON AND
PRODUCTI ON ACT, 1992
AN ACT TO PROVI DE FOR ADDI TI ONAL RESOURCES FOR
PROVOTI ON OF EDUCATI ON AND EMPLOYMENT | N RURAL
AREAS AND FOR | MPLEMENTI NG RURAL EMPLOYNMENT,
EDUCATI ON AND PRODUCTI ON PROGRAMVES.
Be it enacted by the Legislature of the State
of Oissa in the Forty-third Year of the
Republic of India as foll ows:-
2. In this Act, unless the context other-
Wi se requires, -
(a) "annual value" in relation to a finan-
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cial year neans-
(i) in relation to land held by a raiyat,

the rent payabl e by such raiyat to the |andl or

i medi atel y under whom he hol ds the | and:

667

(a-1) 'coal-bearing land nmeans any |and
acquired or declared fromtune to tinme under
any |law for the purpose of obtaining coal

(c) "land’ neans |and of whatever descrip-
tion which is cultivated, uncultivated or
covered with water, and includes all benefits

to ariseout of land and things attached to
the earth or permanently fastened to anything
which is attached to the earth, but does not
i ncl ude crops of any kind, or houses, shops or
ot her “bui | di ngs;

(d) "mneral -bearing |and  neans m nera
bearing land or quarry held for carrying on
m ni ng oper ati ons,

(e) ' prescribed’ neans prescribed by rules;"
"3.(1) On-and fromthe comrencenent of this
Act, / all lands shall be liable to paynent of

rural enploynent, education and production tax
assessed in the prescribed nanner subject to
provi.sions hereinafter contained.

Provided that any land which is Iliable to
payment . of cess under the Orissa Cess Act,
1962 shall not be liable to paynent of rura
enpl oynment, educati on and production tax.

(2) The rate per year at ~which such tax
shal | be | evied shall be-

(a) in the case of |and other than mnera
bearing land, fifty per centumof the annua
val ue thereof,

(b) in the case of ‘any mineral - bearing | and
ot her than coal bearing land, the rate as nay
be prescribed fromtine to tine in respect
t her eof

(c) in the case of coal-bearing |land, the
rate as specified in the Schedul e, and

(3) The State Governnent may, by notifi-
cation, anmend the Schedule fromtine to time
so as to enhance or reduce the rate of tax
speci fied therein,;

Provided that every such notification shall
as soon as it is published, be laid before the
State Legislature for a total period of
fourteen days which may be conprised.in one or
nore sessions.

(4) The rate of tax that may either be
prescribed in pursuance of clause (b) of  sub-
section (2) or enhanced or reduced by
amendnment of the Schedule under subsection
(3), shall be so prescribed or, as the case
may be, enhanced or reduced that the rate
fixed in the case of-

(1) any mneral bearing |land other coal-
bearing land, does not exceed the average
annual incone fromall such mneral bearing
lands in the State during the two consecutive
years i medi ately preceding the year in which
the rate is so fixed; and
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(ii)coal bearing land, does not exceed, in
the aggregate, fifty per cent of the rate
specified in the Schedule on the date of
publication of this Act in the Gazette.
" SCHEDULE
Cl ause (c) of sub-section (2) of section 31

Description of m neral Rate of tax per
bearing | and year per acre.
(1) (2)
1. Coal bearing | and Rs. 32, 000
668
4. It may be noted at this juncture that Government of

Oissa constituted a Committee to reconmend rates of taxes
on mneral bearing |lands (other than coal bearing |[|ands)
| evi ed under section 3(2)(b) of the Act, as per Notification
dated 4.3.1993 and in pursuance to the report of that
Conmittee, the Governnment promulgated Notification dated
26,9.1994, No. 12372-VII (A) SM 23/ 94/ SM adding Schedule C
prescribing rates of taxes for various mneral bearing |ands
(Annexur eB, page 270 of Paper Book). (This is subsequent to
the decision of the H gh Court). Schedule Cis as follows:
" SCHEDULE- C
(See rule 2-A

Seri al Description of mneral Rate of tax
No. bearing | ands. per acre.
1 Land bearing Asbestos Rs 20. 00
2 Land bearing Bauxite Rs. 4,965.00
3. Land bearing Chromite Rs. 26, 960. 00
4. Land bearing G aphite Rs. 702. 00
5. Land bearing Lead Oe Rs. 9,942.00
6 Land bearing Mca Rs 710. 00
7 Land bearing Quartz Rs 217.00

and Quartzite
8. Land bearing

Sand( St owi ng) Rs. 5,312.00

The rel evant provisions of the Mnes an Mnerals (Regul ation

and Devel opnent

Act, 1957 (Act 67 of 1957) are as foll ows:
"An Act to provide for the regul ation of mnes
and devel oprment of minerals under the contro
of the Union......

2. Decl aration as to expediency of Union
control:- It is hereby declared that it is
expedient in the public interest that the
Union should take wunder its control t he

regulation of nmines and the developnment of
m nerals to the extent hereinafter provided.

3. Definitions:- In this Act, wunless the
context otherw se requires-

(a) "minerals’ includes all mnerals except mnera
oils; .

(d) "mning operation” means any operations
undertaken for the purpose of wnning any

m neral ;"

"9, Royalties in respect of mning |eases:-
(1) The holder of a mning |ease granted
before the comencenment of this Act shall

not wi t hst andi ng anyt hi ng cont ai ned in
instrument of lease or in any lawin force at
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such comencenent, pay royalty in respect of

any mneral renoved or consunmed by himor by

his agent, manager, enployee, contractor or

sub-1essee from the |eased area after such

conmencenent, at the rate for the time being

specified in the Second Schedul e in respect of

that mneral.

(2) The hol der of a mining | ease granted on

or after the commencenent of this Act shal

pay royalty in respect of any mineral renoved

or consuned by himor by his agent, nanager

enpl oyee, contractor or sub-lessee from the

| eased area at the rate for the tinme being

specified in the Second Schedule in respect of

that mneral.
669
(2-A) The holder of a mning |lease, whether granted before
or after commencenent of the Mnes and Mnerals (Regulation
and Developnent) Amendnment Act, 1972, (56 of 1972), shal
not be ‘liable to pay any royalty in respect of any coa
consunmed by a workman engaged in a colliery provided that
such consunption by the worknman does not exceed one third of
a tonne per nonth.
(3) The Central Governnent may, by notification in the
Oficial Gazette, anend the Second Schedul e so as to enhance
or reduce the rate at which royalty shall < be payable in
respect of any mneral with effect fromsuch date as may be
specified in the notification
Provided that the Central CGovernnent shall not enhance the
rate of royalty in respect of any mneral nore than once
during any period of three years."
"9- A Dead rent to be paid by the | essee:- (1) The hol der
of a mning |I|ease, whether granted before or after the
comencenment of the Mnes and Mneral's (Regulation and
Devel opnent) Anendment Act, 1972, (56 of 1972), shall
notw t hstanding anything contained in the instrunent of
lease or in any other law for the time being in force, pay
to the State Governnent, every year, dead rent at such rate
as may be specified for the time being, in the Third
Schedule, for all the areas included in the -instrument of
| ease.
Provi ded that where the holder of such mning lease becones
liable, wunder Section 9, to pay royalty for any _mneral
renoved or consuned by himor by his agent, nanager
enpl oyee, contractor or sub-lessee fromthe | eased area, he
shall be liable to pay either such royalty or the dead rent
in respect of that area, whichever is greater.
(2) The Central Governnent may, by notification in_the
Oficial Gazette, anend the Third Schedul e so as to enhance
or reduce the rate at which the dead rent shall be payable
in respect of any area covered by a mining | ease “and such
enhancenent or reduction shall take effect fromsuch date as
may be specified in the notification
Provided that the Central CGovernnent shall not enhance the
rate of the dead rent in respect of any such area nore than
once during any period of three years."

(enphasi s suppli ed)
"THE SECOND SCHEDULE
(See Section 9)
RATES OF ROYALTY

1. Agat e Fifty five rupees per tonne.
2. Al'l precious and Twenty percent of the

Semi pr eci ous sale price at the

st ones (except pit’s nouth.

agate and di anond)
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3. Apatite and Rock
Phosphat e:

(a) Ores with

nore than 27%
P205

(b)Ores with 20%
P205 to 27% P205
(c) Oes with less
t han 20% P205

4, Asbest os:

(a) Chrysotile

(b) anphi bol e
5. Bar yt es:
(a)White (including

snow white & super

snow whi t e)
(b) off-col our.
6. Bauxite
7. Cadmi um

8. Calcite
9. China clay; also
called kaolin

(including ball clay)

and white shal e;

(a) Crude

671

(b) Processed

(i ncl udi ng washed)
10. Chromite (both

| unpy non-friable ore

and concentr at es)
(a) containing

48% Cr 203 and above.

('b) Cont ai ni ng

| ess than 48%
Cr28 and nore
than 40% Cr 2033

(c) Cont ai ni ng 30%
to 40% Cr203

(d) Containing | ess
than 30% Cr 2Q3

11. Coal .

(i) Goup | Coals:
(a) Coking Coal
Steel G ade |
Steel Gade I,
Washery Grade |
(b) Hand pi cked
Coal produced

in Assam

Arunachal Pradesh,
Meghal aya and
Nagal and.

(ii) Goup Il Coal:
(a) Cooki ng Coal
Washery Grade |1

Coki ng Coal
Washery Gradne |11
672

(b) Sem - Coki ng

Forty five rupees per
t onne.

Twenty five rupees
per tonne.

Ten rupees per tonne.

Two hundred and eighty five
rupees per tonne.
Fi fteen rupees per tonne

Twenty rupees per tonne
Ten rupees per tonne.
Ten rupees per tonne.
Si xt een rupees per unit
percent of cadmi um net
per tonne of ore and on
prorata basis.
Fi fteen rupees per tonne.

Ei'ght rupees per tonne.

Thirty five rupees
per tonne.

Si Xty rupees per tonne.

Thirty rupees per tonne.

Seven rupees per tonne
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Coal Grade |

Seni coki ng Coa

G ade 11

(c) Non-coking Coal Si x rupees and

Grade A non- Fifty Paise per

coki ng Coal tonne

G ade B

(d) wungraded RO M

Coal produced in
Assam Arunachal Pradesh,

Meghal aya
& Nagal and.

(iii)Goup Il Coals:

(a) Coki ng Coal Five rupees and fifty
Washery grade |V pai se per tonne.

(b) Non-coking coa

Grade C

(iv) Goup IV Coal s:

Non- coki ng coal Four rupees and

Grade D Thirty paise per tonne
Non- coki ng coa

grade E

(v) Goup V coals:

Non- coki ng coal Two rupees and fifty paise
Grade F per tonne

Non- coki ng coa

G ade G

(vi) Goup VI Coals:

Coal produced Fi ve rupees per tonne

i n Andhra Pradesh

(Si ngaren

673

Col l'i eri es Conpany

Limted)"

"THE TH RD_SCHEDULE
(See Section 9A)
Dead Rent
(1) The rates of dead rent applicable to the | eases / other
than those obtained for supply of raw material to the
i ndustry owned by the concerned | essee:
(RATES OF DEAD RENT | N RUPEES PER HECTARE PER ANNUM

Cat egory of 1st year 2nd to 6th to 11t h year

the M ning of the 5th 10t h of the

Lease | ease year of year of | eases &
t he t he onwar ds
| ease | ease

1 2 3 4 5

1. Lease area Ni | 30 60 90

upto 50

hect ar es

2.Lease area Ni | 40 80 120

[ above 50

hect ares but not
exceedi ng 100

hect ares. ]

3. Lease area Ni | 60 100 150

above 100

hect ar es.

(2) In the case of |ease obtained for the supply of raw
material for the industry owned by the concerned | essee,

the rates of dead rent would be applicable as given in
respect of itemNo. 1 above, irrespective of the | ease
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area."

674

5.During the course of argunents, it was fairly agreed by
all parties that if the Orissa Rural Enployment, Education
and Production Act, 1992 (Oissa Act 36 of 1992) as anended
is wthout Ilegislative conpetence, it is unnecessary to
adjudi cate wupon the other points raised before the High

Court and reiterated before us. Therefore, we shall first
go into the question as to whether Orissa Act 36 of 1992 is
wi t hin the legislative conpetence. According to t he
appel l ants the Act in question would fall under "Entry 49"

List 1l of the Seventh Schedul e (Taxes on buildings), and
even if it is not so, it wll fall under "Entry 23 or 50",
List 1l of the Seventh Schedule. The respondents em

phatically contend that in reality and substance the levy is
on mineral |ands and particularly on coal bearing |lands and
m neral rights. The legislation has no nexus with land. It
concerns only minerals. The legislation purports to be one
on "l ands"” and the nonencl ature states so; but it Is only a
col our abl'e ~devi ce. The | egislation being one on ninera

lands and mineral rights and Parlianent having enacted The
M nes and Mneral (Regulation and Devel opnent) Act, 1957,
the field is entirely covered and Orissa State Legislature
is inconpetent to  enact Oissa Act 36 of 1992. To
substantiate their respective pleas, enphasis was placed on
the following three decisions of this Court: (1) India
Cenment Ltd. Vs. State of Tami| Nadu, 1989 Supp.(1l) SCR 692
= 1990 (1) SCC 12 = AIR 1990 SC 85, (2) Oissa Cenment Ltd.
vs. State of Orissa and Ors. 1991 (2) SCR 105 = AIR 1991 SC
1676 = 1991 Supp. (1) SCC 430, (3) Buxa Dooars Tea

Conpany Ltd. and others vs. ~State of West Bengal 1989
(3) SCR 793 = 1989 (3) SCC 211 = AIR 1989 SC 2015.

6. At this juncture, it will be useful to remenber the
following well settled principles in Constitutional law. In

Har akchand Ratanchand Bant hia and Ors. vs. Union of 'India

and O's., AIR 1970 SC 1453, at page 1458, a Constitution

Bench of this Court stated thus:
"The power to legislate is given to the
appropriate |egislatures by Article 246 of the
Constitution. The entries in the three |lists
are only legislative heads or fields of
| egislation; they demarcate the area over
which the appropriate |egislatures can op-
erate. It is well established that the w dest
anplitude should be given to the language of
the entries. But sone of the entries in the
different lists or in the sane list nmay
overlap or nay appear to be in direct conflict
with each other. It is then the duty of /this
Court to reconcile the entries and bring about
a harnoni ous construction. In in_re The
Central Provinces and Berar Sales of | Mtor
Spirit and Lubricants Taxation Act, 1938, 1939
FCR 18 = (AIR 1939 FC 1), Sir Maurice Omwer
proceeded to state:
‘Only in the Indian Constitution Act can the
particular problemarise which is now under
consi deration; and an endeavour nust be nmade
to solve it, as the Judicial Commttee have
said by having recourse to the context and
schemre of the Act, and a reconciliation
attenpted between two apparently conflicting
jurisdictions by the two entries together and
by interpreting, and, wher e necessary
nmodi fyi ng, the | anguage of the one by that of
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the other. "

In K. C  Gajapati Narayan Deo and Ors. v. The State of

Oissa, 1954 SCR 1, the Constitution Bench of this Court

stated at page 11 thus:
"I'f the Constitution of a State distrib-
675
utes the legislative powers anongst different
bodi es, which have to act wthin their
respective spheres marked out by specific
| egi sl ative entries, or i f there are
[imtations on the legislative authority in
the shape of fundanental rights, questions do
arise as to whether the Ilegislature in a
particul ar case has or has not, in respect to
the subject- matter of the statute or in the
nmet hod of enacting it, transgressed the linits
of its constitutional power s. Such
transgression my  be patent, rmanifest or
direct, but it may al so be disguised, covert
and indirect and it is to this latter class of
cases t hat the expr essi on " col our abl e
| egislation” has been applied in certain
j udi ci al” pronouncenents. The idea conveyed by
the expression is that although apparently a
| egi sl ature in passing a statute purported to
act withinthe limts of its powers, yet in
substance and in reality it transgressed these
powers, the transgression being veiled by what
appears, on proper exam nation, to be a nere
pretence or disguise. "

Agai n at page 12 the Court stated:
"...it is the substance of the Act that is
material and not nerely the form or  outward
appearance, and if “the ~subject matter in
substance is ‘sonething which is beyond the
powers of the legislature to |egislate upon
the formin which the law is cl othed would not

save it from condemati on. The |egislature
cannot violate the constitutional prohibitions
by enploying an indirect nethod. In cases

like these the enquiry must always be as to
the true nature and character of the
chal l enged legislation and it is the result of
such investigation and not the form alone that
will determne as to whether or not it relates
to a subject which is within the power of the
| egislative authority. For the purpose of
this investigation the Court could certainly
exam ne the effect of the |egislation and take
into consideration its object, purpose or
desi gn. But these are only relevant for the
pur pose of ascertaining the true character and
substance of the enactment and the class of
subjects of legislation to which it really
bel ongs and not for finding out the notives
whi ch induced the legislature to exercise its
powers.
(enphasi s suppli ed)
Speaking for the Constitution Bench in A S. Krishna and
others v. State of Madras, AR 1957 SC 297, at page 303,
Venkat arama Ayyar, J., stated thus:
"When a- law is inpugned on the ground that it
is wultra vires the powers of the

which enacted it, what has to be ascertained

| egi sl atur
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is the true character of the |egislation. To
do that, one nust have regard to the enact nent
as a whole, toits objects and to the scope
and effect of its provisions. If on such
examination it is found that the |egislation
is in substance one on a matter assigned to
the legislation, then it nust be held to be
valid inits entirety, even though it might
incidentally trench on matters which are be-
yond its conpetence."
(enphasi s suppli ed)
7. In Buxa Dooars Tea Company Ltd. and Ors. (supra) a
Bench of two Judges of this Court held that in order to
determne the true nature of a levy, the substance of the
| egi sl ation should be ascertained from the rel evant
provi sions of the statute.
8. In K P. Varghese v: Income Tax O ficer, Ernakulam and
Anr . AR 1981 SC 1922, in explaining the extent to which
external ~aid-can be resorted to in the interpretation of a
statute;, this Court held at page 1930, thus:
676
"...the speech-nmade by the Mover of the Bil
expl ai ning the reason for the introduction of
the Bill can certainly be referred to for the
pur pose of ascertaining the m schief sought to
be renedied by the | egislation, and the object
and | purpose for which the legislation is
enacted This is in-accord wth the recent
trend in juristic thought not only in Wstern
countries but al so in I ndi a t hat
interpretation of a statute being an  exercise
in the ascertainment of ~neaning, everything
which is logically relevant” should be ad-
mssible. "
(enphasi s suppli ed)
9. In Diwan Brothers vs. Central Bank of India, Bonbay
and others, AIR 1976 SC 1503, (pp. 1507 & 1508), the |earned
Judges took the view that a perusal of the speech of the
M nister, who introduced the Bill in Parliament, will give a
clear in sight into the various objects of the Act and the
mai n  purposes which the |egislation sought to achieve. I't
was further held that this will have an inportant bearing on
the interpretation of the provisions of the Act.
10. In Shashi kant Laxman Kal e and Anr. v. Union of 1ndiaand
Anr., AR 1990 SC 2114, Vernm, J., speaking for a Three
Menber Bench, stated at page 2119:
"For determining the purpose or object of the
legislation, it is permssible to look into
the ci rcunst ances whi ch prevail ed at
the time when the tinme when the |aw /which
necessitated the passing of that  law was
passed and For the Ilinmted pur pose of
appreci ating the background and the antecedent

factual matrix leading to the legislation

is permssible to look into the Statenent of
hj ects and Reasons of the Bill which actuated
the step to provide a renedy for the then
exi sting mal ady."
11. It is in the light of the above principles of law laid
down by this Court, we have to scan the provisions of the
Orissa Act 36 of 1992 and adjudicate as to whether it really
falls wthin "Entry 49" or "Entry 23 or 50" of List Il of
the Seventh Schedule of the Constitution, as contended by
the appellant, and the legal effect flow ng therefrom
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12. Earlier simlar legislations in the State of Oissa
and judicial decisions which adjudicated the wvalidity or
otherwise of those legislations are relevant in order to
understand the historical background.

13. The legislations are Orissa Mning Areas Devel oprment
Fund Act, 1952 (Act 27 of 1952), and Orissa Cess Act, 1962
(Act 2 of 1962) as anended by Act 40 of 1966. O the two,
the wearlier legislation Act 27 of 1952 came up for
consi deration before this Court on two occasions. On the
first occasion, Oissa Mning Areas Devel opment Fund Act,
1952 (Act 27 of 1952) was considered in the light of the
M nes and M nerals (Regul ati on and Devel oprment) Act, 1948
(Central Act 53 of 1948).  In H ngir Ranpur Coal Conpany V.
State of Orissa & Ors., 1961 (2) SCR 537, the cess or fee on
mnerals, levied by the Orissa Act was held to be neither a
tax nor a duty of excise but a fee. The question turned on
the inpact of MVRD Act, on the States power to levy fee
under Entry 66 read wth Entry 23 of List Il as a
consequence of the declaration contained in section 2 of the
Central  Act 53 of 1948. The Court held that the declaration
by Parlianment in terms of Entry 54 of List | of the Seventh
Schedul e operated as a linmitation on the | egi sl ative
conpetence of the State Legislature itself. The
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Court was inclined to the viewthat if Central Act 53 of
1948 contained the declaration referred toin Entry 23 of
the List Il, there would be no difficulty in holding that
the declaration covered the field of conservation and
devel opnent of nm neral s and t he sai d field was
i ndi stinguishable fromthe field covered by the Orissa Act.
But it was found by the Court that the declaration nade by
section 2 of the Central Act (Act 53 of 1948)  did not
constitutionally amunt to the requisite declaration by
"Parlianent” and that the declaration did not cover the
field covered by the Oissa Act, and so the limtation im
posed by Entry 54 of List | does not come into operation

On the second occasion, when Orissa Act 27 of 1952 cane up
for consideration of this Court in State Olissa v. M
Tulloch & Conpany, AIR 1964 SC 1284 = 1964 (4) SCR 461,

"MMRD Act " of 1957 (Central Act 67 of 1957) had been
enacted in place of the earlier 1948 Act. The validity of
the very sane cess was considered in the light of the

declaration in section 2 of the MMRD Act of 1957
(Central Act 67 of 1957) and this Court held after a
detailed analysis of the State Act as well-as the Centra

Act, that the levy of cess under the Orissa Act was invalid
from1.6.1958, on which date the MVRD Act of 1957 canme into
force. This Court reached the conclusion that the Centra

Act 67 of 1957 contained the requisite Parl|ianentary
declaration in section 2 of the Act to occupy the entire
field of legislation covered under Entry 54 of List I, and
since the aforesaid Central Act covered the same field as
the State Act of 1952 inregard to mines and ninera

devel opnent, the wearlier decision in Hngir Ranmpur  Coal
Conpany v. State of Orissa & Os. AR 1961 SC 549, con-
cluded the natter and the State |egislature was denuded of
its powers to enact any law on the subject. It is
thereafter, Oissa Cess Act, (Act 2 of 1962), as anended,
was enacted, and it came up for consideration before this
Court in Orissa Cement Ltd. v. State of Orissa, AIR 1991 SC
1676 = 1991 Supp. (1) SCC 430. By then, the law on the
subj ect has been considered in detail by a 7-Judge Bench of
this Court in India Cenent Ltd. & ors. v. State of Tam

Nadu & ors. 1989 Supp. (1) SCR 692 = 1990 Suppl. (1) SCC 12.
The matter was also discussed in detail in Oissa Cenent
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case (supra). Section 4 of the Orissa Act, (Act 2 of 1962),

as anended in 1976, inposed a cess on all lands (including
m neral lands) determned and payable as provided in the
Act . Wth regard to lands held for carrying on nining
operations, in relation to any nmineral, the anendment of

section 5 (2) (a) of the Act read with the Notification
i ssued, prescribed a percentage of the royalty or the dead
rent, (as the case may be) as the cess in respect of various
items of specified minerals. The Court held that the
neasure of the levy is the royalty paid in respect of the
land by the assessee to his lessor, and considering the
change in the scheme of taxation effected in 1976, the
i nportance and magni tude of the revenue by way of royalties
received by the State, the charge of the cess as a
percentage and, indeed, as nultiples of the anbunt of the
royalty, and the npde and collection of the cess anount
along with the royalties and as part thereof, would point
out that the legislation in that regard is with respect to

royalty rather thanwith respect to land. It was held that
the levy could not be justified under Entries 45, 49 and 50
of List Il ofthe Seventh Schedule.  Even if the levy was
one which could fall under Entry 50 of List Il, it was held
that the MVRD Act of 1957 covered
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the entire field and so the State legislation to the extent
it encroached on the field covered by MVRD Act of 1957, will
be ultra vires. Sections 5, 6 & 7 of "Orissa Act, (Act 2 of
1962) as anended in 1976, were held to be beyond the
conpetence of State |legislature in view of the Parlianentary
decl arati on contained.in MWD Act of 1957 (Central Act 67 of
1957). It is only appropriate to notice in this connection
that under section 8 of the Orissa Cess Act 1962 read al ong
with sections 18 & 19 of the Orissa Surveys and Settl enent
Act, lands, except those held for _carrying on nining
operations, were subject to levy of cess dependi ng upon the
"surface characteristics" of the |land, whereas the |levy on
| ands held for carrying on "m ning operations" was nade on
the basis of "minerals extracted" in view of the ~‘anendnent
of Orissa Cess Act, 1962 by Act 42 of 1976.

14. In order to neet the situation, the State of" Oissa
enact ed the instant legislation -- The Oissa Rur.a
Enpl oyment, Education and Production Act, 1992, The speech
nmade by the Mnister in noving the Bill will throwlight on
the objects of the Act and the main purposes which the
| egi sl ati on sought to achieve. It is contained in the paper
book (vol. © Annexure 1, pages 10-12. The rel evant
portions of the sane are as foll ows: -

"... this Bill has been brought - to increase

the inconme of the State or to conpensate the
| oss that the State Exchequer has | ost due to
Oissa Cenent Case, a Judgnent pronounced by
t he Suprenme Court. By virtue of t hat
judgrment, the State lost nearly Rs. 150.00
crores and for a State like ours 1losing Rs.
150.00 <crores is not a small thing. Even
though the Central Governnent |ater on revised
the rate of royalty on coal and thereby |oss
could be conpensated to the extent of Rs. 30

to Rs. 40 crores, still we are in short of Rs.
100. 0Ocr ores. Because of that j udgenent
Government has come out with this Bill for
i mposi ng t ax on al | types of | and,

agriculture, non-agriculture including mnera
bearing | ands. You know under item 49 of the
State list of the Constitution of India, the
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State is enpowered to inpose tax on | ands and

exercising power this Bill has been brought,
wherein Government once assune the power of
imposing tax on all |ands. However, State

have taken all steps to safeguard the interest
of the cultivators and agriculturists.
Provi sion has been made in the Bill that under
the Oissa Cess Act, 1962 one who has paid
tax/cess will not be further liable to pay tax
under the present Bill. Therefore there should
be no apprehension in the nind of the Hon ble
Menbers that either it will be double taxing
or the cultivators who have already over-
burdened with tax will be further liable to
pay any tax. Stress has been given on
imposing tax particularly on the m ner a
bearing | ands. You know, Sir, ours is a State
which is full of  mneral resources. Even
though we are rich in that way we are wunable
to exploit our mnerals and increase the
incone of the State because of several |[|ega
hi ndr ances, constitutional and statutory.
Therefore, we have to act within the purview
of the law which authorises the State
Government to inpose tax and take resort to
that and keeping in viewthe Oissa Cenent
Case and India Cenent case, the two judgnents
of the Supreme Court, this Bill has been
i ntroduced. "
(enphasi s supplied)
15. Let us exam ne the crucial provisions of Orissa Act 36

of 1992. The charging section provides-that all |ands shal
be liable to paynent of rural enpl oynent

679

education and production tax assessed in the prescribed
manner subject to provisions thereafter contained. The

proviso to section 3(1) of the Act states thus:-
"Provided that any land which is liable to
paynment of cess under the Oissa

shall not be liable to payment - of rura

enpl oyment, education and production tax."
Though the <charging section provides for a levy on all
lands, land which is |iable to paynent of tax wunder the
Oissa Cess Act, 1962 shall not be liable to payment of the
rural enpl oynent, education and production tax. Section 4
of the Orissa Cess Act, 1962, as it originally stood, is as
fol | ows:

"4, Al lands to be |iable to paynent of cess.
(1) Fromand after the commencenent of this
Act all lands shall be liable to the  paynent
of cess deternined and payable as ' herein
provi ded:

Provi ded that no such cess shall be payable in
respect of Ilands which were not Iliable to
paynment of rent or revenue prior to the 1st
day of April, 1977 or lands in respect of

which a tax on holding is assessed under the
Ori ssa Municipal Act, 25 of 1950.
Provi ded further-that nothing in the preceding
proviso shall apply to |ands held for carrying
on mning operations. "
The definition of "land” in section 3(vi) at the relevant
time stood as foll ows:
"3(vi) "l and’ nmeans | and of what ever

Cess Act,

196
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description and includes | and which is covered

with water, but does not include houses or

bui | di ngs. "
Later the second proviso to section 4 was deleted and
simul taneous the definition of "land’ in section 3(vi) was
substituted by Act 10 of 1994 thus:

"3(vi) ’'land’ nmeans land of whatever de-

scription and includes land which is covered

with water, but does not include-

(a) m neral bearing land as defined in the

Oissa Rur al Enmpl oyment , Educati on and

Producti on Act, 1992; and

(b) houses or buil dings."
16. From the above, it will be seen that the conbined
effect of section 3(1) of Orissa Act 36 of 1992 and the
Oissa Cess Act of 1962, as anended by Act 10 of 1994, s
that only mneral bearing | and and coal bearing land will be
subject” to the levy of tax under Orissa Rural Enploynent,
Educati on and Production Act, 1992 (Orissa Act 36 of 1992).
It is not all types of land that will be subject to the |evy
but only the two types of l'and nentioned above which will be
caught by the taxing-net. This is in accord with what the
Hon. Mnister statedin introducing the Bill to the effect
that "stress has been given on inposing tax particularly on
the mneral bearing lands." The earlier levy in that regard
was rendered futile by the decisions referred to by the Hon.
Mnister hinmself in his speech and the nai n purpose of the
| egi sl ation was only to levy the tax on mneral bearing and
coal bearing lands. = W may incidentally observe that it is
comon ground that 85% of the coal bearing lands are in "F"
and "G' category in the State of Oi ssa.
17. The above aspect can be |ooked att from a different
angl e al so. The Orissa Rural Enploynent, Education and
Production Act, 1992 (Orissa Act 36 of 1992) provided that
all lands shall be liable to
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the paynent of tax under the Act. Land is defined in
section 2(c) of the Act to nean, "land of what ever
description.... and includes all bhenefits to arise out of
l and" . Lands held for carrying on mining operations would
be taken in by the said definition. It is patently clear
that "mnerals", which are benefits to arise out of land,
will be roped in within the purview of the |levy  under
section 3(1) read with section 2(c) of the Act. So the

charging section of the inpugned Act inposes a tax on the
"mnerals" also and not confined to a levy on 1and or
surface characteristic of the land. Yet another aspect that

is self-evident is that for all lands, other ‘than m nera
bearing land, the tax is levied at a percentage of the
"annual value of the land". So far as tax on  mnera

bearing land is concerned, it is for the State Governnent to
prescribe the same and it has been so fixed in accordance
with section 3(4)(i) of the Act based on "average ' annua

i ncome". As stated in paragraph 3 (supra), by adding
Schedul e C as per Notification dated 26.9.1994 (Annexure-B

page 270 of Paper Book), the rates of tax are fixed for
different kinds of minerals per acre, obviously based on
"average annual incone". Wth regard to coal bearing |and,

as per section 3(2)(c), the statute itself has specified the
rate of tax in the Schedule at Rs.32,6000/- per acre. We
have already seen that |lands other than mneral bearing
| ands and coal bearing lands will fall outside the purview
of the inpugned Act since they are dealt wth wunder the
Oissa Cess Act,1962. it Is only the "coal bearing I and" and
"mneral bearing land", as defined in section 2(a-1) and
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section 2(d), which have to bear the brunt of taxation. In
the light of the above, we have no doubt in our mnd that
t he substance of the levy under the Orissa Rural Enpl oynment,
Education and Production Act, 1992 is really on "minera
bearing | and" and "coal bearing | and".

18. The nmain contention of the appellants’ counsel M. B.
Sen was that the levy of the tax under Oissa Act 36 of 1992

will cone wunder Schedule 7, List Il Entry 49 "Taxes on
l ands and buildings". |In the alternative, it was contended
that the levy will fall under List Il Entry 23 or Entry 50
of the Seventh Schedul e.

. LML5

List Il. "23. Regulation of mnes and mineral devel opnent
subject to the provisions of List | wth respect to
regul ati on and devel opnent under the control of the Union."
"50. Taxes on mineral rights subject to any limitations

i mposed by Parliament by Jaw relating to m nera
devel opnent. "

It appears to us that Entry 49 of List Il is the genera
entry whi'ch enables the State Legislature to i npose taxes on
lands and_ buildings. A particular category or specie is
taken out of the general entry, and is provided by Entry 50
of List Il. But thetax that can be |evied under List |
Entry 50 is subject to |limtations inposed by Parlianent by
law relating to regul ation of mnes and mneral devel opnment.
Simlarly, wunder List Il Entry 23, though the State
Legi sl ature can enact a law relating to regulation of nines
and m neral developrnent, it is subject to the provisions of
Li st I (Legislation by Parliament) wth respect to
regul ation and devel oprent under the control of the Union
In other words, if the inpugned Orissa Act 36 of 1992 falls
either under List Il Entry 50 of List Il Entry 23, it 1is
subject to the |amnade by Parlianment relating to the regu-
681

[ ati on of m nes and m neral developrment. (List | Entry 54).
A perusal of the Mnes and Mmnerals (Regul ati on &
Devel opnent) Act, 1957 (Central Act 67 of 1957), sections 2,
3(a), & 3(d), sections 9 and 9-A and Second and / Third
Schedules to the Act, quoted in paragraph 3 (supra) wll
clearly point out that taxation on mineral and mnera
rights, viz., any tax, royalty, fee or rent, are provided in
the said Act. |In particular, section 9-A provides paynent
of dead rent as provided therein by the holder of a mning
| ease to the State CGovernnment at the rates specified in the
Third Schedule to the Act. And the proviso thereto states
that in cases where the hol der of the mining lease is to pay
royalty under section 9, he shall be liable to pay either
royalty under section 9 or the dead rent, as provided under
section 9-A, whichever is greater. Section 9-A enables the
Central Governnent to enhance or reduce dead rent by
amending the Third Schedule. The Second and the Third
Schedul es provide varying rates for different ninerals
i ncluding coal. Si nce exhaustive provisions as also the
Parliamentary declaration, contenplated by List | Entry 54,
have been made in the Mnes and Mnerals (Regulation &
Devel opnent) Act, 1957, regarding all kinds of taxation on
mneral and mineral rights tax, royalty fee dead rent

etc., the State Legislature is denuded or deprived of the
power to enact any law or to inpose any tax or other |evy
with reference to List Il Entry 23 or List Il Entry 50. We

have already held that | evy of tax under Orissa Act 36 of
1992 is in substance on minerals and mineral rights, which
has nothing to do with surface characteristic of the |[|and.
In this view of the matter, the levy of tax, on ninera
bearing |ands and coal bearing | ands, under section 3 read
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with section 2(a)(1) and 2(d) of the Act is beyond the
conpetence of the State Legislature and is ultra vires.

19. In this connection reference may be nmade to a seven-
Menber Bench decision of this Court in India Cenent Ltd. wv.
State of Tam| Nadu 1989 Supp. (1) SCR 692. In that case,
the Madras Legislature levied a cess on royalty. Royalty was
payabl e on extraction of mnerals. Section 115(1) of the
Madras Panchayats Act, 1958 levied a | ocal cess at the rate
of 45 pai se on every rupee of land revenue payable to the

CGovernment in respect of any land for every fasli. The
Expl anation thereto stated that "land revenue" neans public
revenue due on |and and includes...... royalty, |ease anpunt
or other sum payable to the Governnent...... The levy of
cess was sought to be sustained as a tax on |lands under
Schedule VIl List Il Entry 49. Incidentally the scope and
i mpact of List | Entry 54, List Il Entries 23, 49 & 50 and

in particular, thescope of section 9 of Mnes and M nerals
(Regul ation & Devel opnent) Act came up for consideration
The Court 'hel d at page 710 of the report thus:
"In this connection | ear ned
Attorney Ceneral appearing for the Union of
India submitted before us that in order to
sustain the levy, the power of the State
Legi slature has to be found within one or nore

of the entries of List Il of the 7th Schedul e.
The levy in question has to be either a tax or
a fee or an inpost. |If it, is neither a tax
nor ‘a fee then it should be under one of the
general entries under List Il. The expression
"land’ according to its legal significance has
an i ndefinite ext ent bot h upwar d and

downwards, the surface of the soil and would
include not only the face of the earth but
everything wunder it or over it. See the
observations in-Anant M1ls Co. Ltd. v. 'State
of Gujarat & Ors. (1975 3 SCR 220 at 249), The
m neral s
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which are wunder the earth, can in certain
circunstances fall under the expression 'l and
but as tax on mineral rights is  expressly

covered by entry 50 of List- I, if it is
brought under the head taxes under entry 49 of
List II, it would render entry 50 of List 1l

redundant. Learned Attorney General is right
in contending that entries should not™ be so
construed as to make any one entry redundant.
It was further argued that evenin pith and
substance the tax fell to entry 50 of List II,
it would be controlled by a |egislation /under
entry 54 of List I.."

After referring to HR S. Murthy's case (1964 (6) SCR  666),

at page 712 of the report the Court held thus:
"...attention of the Court was not invited to
the provi si ons of M nes and M neral s
(Devel opnent & Regul ation) Act 1957 and s.9
t her eof . S9(3) of the Act in ternms states
that royalties payable under the 2nd Schedul e
of the Act shall not be enhanced nore than

once during a period of 4 years. It is,
t herefore, a cl ear bar on t he state
| egislature taxing royalty so as to in effect
amend 2nd Schedul e of the Central Act. |In the
prem ses, it cannot be right to say that tax

on royalty can be a tax on |land, and even if
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it isatax, if it falls within entry 50 wll
be ultra vires the State |legislature power in
view of s. 9(3) of the Central Act."
"I't was contended by M. Krishnamurthy Iyer
that the State has a right to tax nminerals.
It was further contended that iif tax is
levied, it will not be irrational to correlate
it to the value of the property and to nake
some kind of annual value basis of tax w thout
intending to tax the income. |In viewof the
provisions of the Act, as noted

this subm'ssion cannot be accepted. M.
Kri shnamurthy lyer also further sought to urge
that in “entry 50 of List Il, there is no
limtation to the taxing power of the State.
In vi ew ~ of t he principl es nment i oned
herei nbefore and the expressed provisions of
s. 9(2) of the Mnes & Mnerals (Regulation &
Devel opnent) Act, 1957, this subm ssion cannot
be accepted.  This field is fully covered by
the Central |egislation.

In any - event, royalty is directly relatable
only ‘to the mnerals extracted and on the
principle that the general provision is ex-
cluded / by the special one, royalty would be
relatable to entries 23 & 50 of list 11, and

not ‘entry 49 of listII. But as the fee is
covered by the Central power under entry 23 or
entry 50 of listII, the inmpugned |Iegislation

cannot be upheld.”
20.1n Federation of Mning Associations of Rajasthan v.
State of Rajasthan and Anr., 1992 Supp.(2) SCC 239, the
Raj ast han Land Tax Act of 1985 (Act 6 of 1985) by section 3
read wth section 2(a) & (d) of the Act, inposed a 'tax on
annual value of mneral bearing | and based on dead rent or
royalty whichever is higher. Holding that the levy in the
said case is practically on all fours with the levy in
Oissa Cenent’s case (supra), a three Menber Bench of this
Court observed at page 244 thus:
"The question of validity of levies of this
type has cone up for consideration by a seven
Judge bench of this Court in India Cenent Ltd.
v. State of Tami| Nadu and by a three Judge
bench in Oissa Cement Ltd. v. State of
Oissa."”
"...For the reasons set out in India Cenent
and Orissa Cement cases, we are of  the opinion
that the State legislature did not. have the
conpetence to legislate for the levy cf a tar
on mineral bearing |lands based on the  royalty
derived fromthe |and.
21. In the light of the aforesaid decisions,we have no
hesitation to hold that Orissa Act 36 of 1992 purports to
i npose a tax on coal bearing |land and nmineral bearing land
as defined in section 2(a-1) and 2(d) of the Act, which is
fully covered by Parliamentary |egislation M nes and
M neral (Regul ation & Devel opnment) Act, 1957,
22. M. B. Sen, Counsel for the appellants submtted that
in India Cenment’s case (1989 Supp. (1) SCR 692 = 1990 (1)
SCC 12) the sole question that arose for consideration was
whet her royalty was a tax and whether cess on royalty
anmounts to a tax on tax thereby denuding the |egislation of
its true character as a tax on land. It was held that
royalty being within the purview of section 9 of Act, the

her ei nbef ore
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levy was invalid. But, in the instant case, tax is |evied
on land, and so clearly within List Il Entry 49. Support
was sought fromcertain observations in Orissa Cenent case
(1991 Supp. (1) SCC 430) and also the latest decision in
CGoodricke Goup Ltd. (JT 1994 (7) SC 577) and in particul ar,
the follow ng observations contained in paragraph 29 of the
| atter Judgnent:

"It is thus clear fromthe aforesaid decisions

that nerely because a tax on land or building

is inmposed with reference to its incone or

yield, it does not cease to be a tax on |and
or buil ding. The incone or vyield of the
| and/ buil ding is taken nerely as a neasure of
the tax; it . does not alter the nature or
character of the levy. It still remains a tax
on land or building. There is no set pattern
of levy of 'tax on |l ands and buil di ngs i ndeed

there can be no such standardization. No one
can say that a tax under a particular entry
nust be levied only in a particular nanner,
which may have been adopted hitherto. The
Legi slature is-free to adopt such nethod of
levy as it ~chooses and so long as t he
character ~of levy remains the sane, i.e.
within the four corners of the particular
entry, 'no objection can be taken to the nethod
adopted. "
Stress was also laid on the fact that the decisions in India
Cenent’s and Oissa Cenment’s case were distinguished in
CGoodri cke case. On. the other hand, counsel  for the
respondents submtted that reliance placed on Goodricke case
is erroneous since the Orissa Rural Enploynent, Education
and Production Act, 1992 is in substance and effect a |evy
on mnerals and mineral rights and not on land; and in
CGoodri cke case, the Act was held to bealawrelating to tax
on land and that nakes all the difference. The respondents
also took up the plea that some of the observations in
Goodricke case are not in accord with India Cenment’s case
and the Orissa Cenent’s case. W are of the viewthat it is
unnecessary to consider the rival pleas on this score, since
we have held that the levy under Orissa Rural Enpl oynent,
Educati on and Production Act, 1992 is not on land, but  on
m nerals and mineral rights.
23. We concur with the conclusion of the H gh Court  of
Orissa that section 3 (2) (c) of the inpugned Act as well as
the Schedul e attached to the inmpugned Act, levying a tax of
Rs. 32,000/- per acre of coal bearing Iland, ~should be
declared illegal and ultra vires. The consequential notices
issued in FormV and the demand notices in FormVlIl and the
certificate proceedings pending before any forum for the
realisation of the dues under the inpugned Act “are also
illegal and infirm W further concur with the decision of
the Hgh Court that the denands raised by the Mhanad
Coal fields Ltd against the traders and consumers on account
of the additional bur-
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den of tax on land are invalid and illegal. The judgnment of
the H gh Court of Orissa dated 26.4.1994 is affirmed but in
the circumstances of the case w thout any order as to costs.
24. W should hasten to add that we have not pronounced
on any other question rai sed either before the Hi gh Court
of Orissa or before us by any of the parties, in this batch
of cases, and they are left open for consideration in the
future as and when occasion arises therefore. It is un-
necessary to pronounce on those questions at this stage, in
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view of the fundanmental infirmty regarding the conpetency
of the State Legislature to enact Orissa Act 36 of 1992 as
stated by us earlier. M. Shanti Bhushan, senior counsel
submitted that Ms. Mhanadi Coalfields Ltd. should be
afforded sufficient tine to return the anounts collected
from the traders and consuners of coal, as, nore than one
crore of rupees has been collected and unless sufficient
time is given, it will cause irreparable hardship. W see
force in this plea. W are of the viewthat it is only
appropriate to afford a breathing tine to Mahanad
Coalfields Ltd. in that behalf In our opinion, the anbunt so
collected may be refunded to persons entitled to the same,
within a period of one year fromtoday, failing which they
shall pay interest at 18% p.a. on expiry of one year. Al
the above civil appeal s and the special |eave petitions are
di sposed of as above.
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