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ARl JI T' PASAYAT, J.

Al'l these appeals have a conmon natrix in a judgnent rendered by a Division
Bench of the Bonbay Hi gh Court disnissing the appeals filed by the present
appel l ants which were fil ed against judgments of |earned Single Judge.

Factual background needs to be noted in brief:

Around 1980 the All-India Transport Enployees Association (in short
‘association’) raised dispute relating to certain general demands incl uding
pay-scal es, dearness allowance etc. In relation to enpl oyees enployed with
various transporters having establishnent all over India. The dispute was
referred by the appropriate Governnent on 12th August, 1981 under Section
10(1)(d) of the Industrial D sputes Act, 1947 (in short ‘the Act’) for
adjudication. Initially the reference was in respect of 259 enpl oyers.
Subsequently, by a corrigendumissued on 25.2.1982 116 nore enpl oyers were
included in the reference. A common award was rmade by the Industria

Tri bunal on 12th Novenber, 1986. Award was chal | enged by some of
transporters and the union representing sone of the workmen by filing wit
petitions. By comron judgrment dated 11th Novenber, 1992 the writ petitions
were di sposed of by the High Court renmanding the reference to the

I ndustrial Tribunal. The H gh Court found that the Tribunal instead of
fixing fair wages had fixed mni num wages as the wages payable to the
concerned workmen. When the matter was taken by the Tribunal afresh, al

the 28 transporters and the worknen appeared before the Industria

Tri bunal . Two uni ons which are respondent nos. 1 and 2 herein appeared
before the Tribunal taking the stand that they were representing the

wor krmen. While the matter was pending before the Industrial Tribunal it was
brought to the notice of the Tribunal that the concerned workmen had
entered into settlements with the enpl oyer-transporters and request was
nmade to di spose of the reference accordingly. This plea was resisted by the
respondent nos. 1 and 2-unions. The Tribunal did not accept the settlenent
by hol di ng as foll ows;

"The settlement if arrived with coercive under 'influence, by fraud
or by corrupt practices and adopting mal afi de and by i nducenent
then it should be exam ned...... In these settlenent the basic
wages are fixed at the rate of m nimumwages as notified in 20th
July 1994 giving increnents. In these settlenments there is no
dearness all owance agreed between the workers and enpl oyer
respectively. Even the demand of transfer subject to consultation
wi th union has not been agreed. In other words during the pendency
and at the final stage of the proceeding these settlenments have
arrived and gi ven goodbye to all the demands...|f these settlenents
are accepted then in other words the mininumwages are allowed to
be paid. As the lordship in WP. has observed that the Tribunal has
to fix fair wages, and not the m ni mum wages. The Gover nnent
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machi nery has to fix the mni mumwages and not the Tribunals or
court of law, to fix the m ni mum wages.’

The Tribunal fixed the wages which according to it were the fair wages. The
award was assailed by filing wit petitions in the H gh Court under Article
226 of the Constitution of India, 1950 (in short ‘the Constitution’).

Before the | earned Single Judge in certain cases the affidavits of the

wor kers concerned were filed stating that the dispute with the enpl oyer was
settled and they were agreeable to the wages settled under the settlenent.
The | earned Single Judge, however, was of the view that the Tribunal’s
judgrment did not warrant interference as the Tribunal was bound to answer
the reference in terns of the order of the H gh Court. Appeals were
preferred before the Division Bench. By the inpugned comon judgrment they
wer e di sm ssed

In support of the appeals, |earned counsel for the appellants submtted
that the approach of the Tribunal and the H gh Court is clearly erroneous.
The concerned wor knmen never questioned fairness or terns of the settlenent.
The respondent nos. 1 and 2-union who had no | ocus standi to rai se any

di spute made sone suggestions in that regard. As a matter of fact, there
was no material placed beforethe Tribunal to show that the settlements
were tainted. It is asettled position in |aw that where question is raised
about the fairness of a settlenent a separate industrial dispute is
contenplated. In the absence of any material or reference the Tribunal was
not justified in holding that the settl ements were not |egal. The

vul nerability of the Tribunal's award and the judgnments of the |earned

Si ngl e Judge and the Division Bench is apparent fromthe fact that in
respect of one transporter-enployer the settlement providing for identica
scal es of a wages was accepted. No reason has been indicated by the
Tribunal as to why a departure was nade in the case of the appellants. Wth
regard to the |l ocus standi of respondent nos. 1 and 2 it is pointed out
that in the wit petitions before the H gh Court a clear plea was taken
that they had no | ocus standi to represent the workmen., Specific reference
was made to the foll owi ng avernents:

"10. The petitioners state that none of their enployees are nmenbers of
ei ther the Respondent No. 1 or the Respondent No. 2 nor were Respondents
No. 1 and 2 in existence in 1981.

11. The Petitioners state that the Al India Transport Enployees

Associ ation has ceased to exist and in the aforesaid reference, the
Respondent No. 1 and 2 Union caused their appearance claimng to represent
the enpl oyees of all the Transport Qperators."

It is pointed out in the counter-affidavit filed before the H gh Court the
stand of the present respondent nos. 1 and 2 can be culled out fromthe
foll owi ng statenent:

"Wth reference to paragraph 1 to 11, | say that no coments are called
out."

In response, |earned counsel for the respondent nos. 1 .and 2 submitted that
under industrial lawthe role of the union is clearly recognized. They
synbol i ze collective bargaining for the welfare of its nmenbers. 1t is
submitted that well recognized principle inlawis that if a settlenments is
factually found to have been arrived at with coercion, undue influence or
fraud or by corrupt practice or adopting mal afi des or by inducenent then
the Tribunal can by exam ning the factual position ignore the settlenents.
It is further submtted that the factual position clearly shows that the
possibility of an adverse decision may have operated as a positive force
for the so-called settlenent.

The effect of settlement has been considered by this Court in severa
cases. In The Sirsilk Ltd. and Ors. v. Governnent of Andhra Pradesh and
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Anr., [1964] 2 SCR 448 it was observed at page 453 as foll ows:

"The contention on behalf of the appellant in the alternative is this. It
is said that the main purpose of the Act is to maintain peace between the
parties in an industrial concern. Were therefore parties to an industria
di spute have reached a settlement which is binding under s. 18(1), the

di spute between themreally cones to an end. In such a case it is urged
that the settlenment arrived at between the parties should be respected and
i ndustrial peace should not be allowed to be disturbed by the publication
of the award which might be different fromthe settlenent. There is no
doubt that a settlenment of the dispute between the parties thenselves is to
be preferred, where it can be arrived at, to industrial adjudication, as
the settlenment is likely to lead to nore |lasting peace than an award, as it
is arrived at by the free will of the parties and is a pointer to there
bei ng goodwi I | between them Even though this my be so, we have still to
reconcil e the mandatory character of the provision contained in s. 17(1)
for the publication of the award to the equally mandatory character of the
bi ndi ng nature of the settlenent arrived at between the parties as provided
ins. 18(1). Odinarily there should be no difficulty about the matter, for
if a settlement has been arrived at between the parties while the dispute

i s pending before the tribunal, the parties would file the settlement
before the tribunal and the tribunal would make the award in accordance
with the settlenment."”

Simlarly in The State of Bihar v. D.N. Ganguly and O's., [1959] SCR 1191
it was observed as foll ows:

"It is, however, urged that if a dispute referred to the industria

tribunal under section 10(1) is settled between the parties, the only
renmedy for giving effect to such-a conmprom se would be to cancel the
reference and to take the proceedi ngs out of the jurisdiction of the

i ndustrial tribunal. This argunment is based on the assunption that the

i ndustrial tribunal would have to ignore the settlenment by the parties of
their dispute pending before it and would have to make an award on the
nerits inspite of the said settlenent. W are not satisfied that this
argunent is well-founded. It is true that the Act does not contain any
provi sions specifically authorising the industrial tribunal to record a
conprom se and pass an award in its terns corresponding to the provisions
of order XXIIll, r. 3, of the Code of civil procedure. But it would be very
unreasonabl e to assune that the industrial tribunal would insist upon
dealing with the dispute on the nmerits even after it is informed that the
di spute has been ami cably settl ed between the parties. W have al ready

i ndicated that am cable settlenments of industrial disputes which generally
lead to industrial peace and harnony are the primary objects of this Act.
Settl ements reached before the conciliation officers or boards are
specifically dealt with by sections 12(2) and 13(3) and the same are nade
bi ndi ng under section 18. There can, therefore, be no doubt that if an
industrial dispute before a tribunal is am cably settled, the|tribuna

woul d i medi ately agree to nake an award in terns of the settlenent between
the parties. It was stated before us at the bar that innunmerabl e awards had
been nade by industrial tribunals in ternms of the “settlenents between the
parties. In this connection we may incidentally refer to the provisions of
section 7(2)(b)of the Industrial D sputes (Appellant Tribunal) Act, 1950
(XLVI'1T of 1950), which expressly refer to an award or decision of an

i ndustrial tribunal made with the consent of the parties. It is true that
this Act is no longer in force; but when it was in force, in providing for
appeal s to the Appellate Tribunal set up under the said Act, the

| egi sl ature had recogni zed the naking of awards by the industrial tribunals
with the consent of the parties. Therefore, we cannot accept the argunent
that cancellation of reference would be necessary in order to give effect
to the am cable settlenment of the dispute by the parties pending
proceedi ngs before the industrial tribunal."

Whet her the settlement is tainted or unfair has to be decided if specific
reference is nade on that aspect. In National Engineering Industries Ltd.
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v. State of Rajasthan and Ors., [2000] 1 SCC 371 at para 24 it was observed
as follows: -

“I't will be thus seen that the Hi gh Court has jurisdiction to entertain a
wit petition when there is an allegation that there is no industria

di spute and none apprehended whi ch could be the subject-matter of reference
for adjudication to the Industrial Tribunal under Section 10 of the Act.
Here it is a question of jurisdiction of the Industrial Tribunal, which
could be exam ned by the H gh Court inits wit jurisdiction. It is the

exi stence of the Industrial Tribunal (sic dispute) which would clothe the
appropriate Government with power to make the reference and the Industria
Tribunal to adjudicate it. If there is no industrial dispute in existence
or apprehended t he appropriate Governnent | acks power to nake any
reference. A settlenent of dispute between the parties thenselves is to be
preferred, where it could be arrived at, to industrial adjudication, as the
settlenent is likely to lead to nore | asting peace than an award.

Settlement is arrived at by the free will of the parties and is a pointer
to there being goodw |1 between them Wen there is a dispute that the
settlenent is not bona fide in nature or that it has been arrived at on
account of fraud, m srepresentation or conceal nent of facts or even
corruption _and other inducerments it could be the subject-natter of yet

anot her industrial dispute which an appropriate Governnent nmay refer for

adj udi cation after exam ning the allegations as there is an underlying
assunption that the settlenent reached with the help of the Conciliation

of ficer nmust be fair and reasonable. A settlenment which sought to be

i mpugned has to be scanned and scrutini zed. Sub-sections (1) and (3) of
section 18 divide settlenents into two categories, nanely, (1) those
arrived at outside the conciliation proceedings, and (2) those arrived at
in the course of concillation proceedings. A settlenment which belongs to
the first category has a limted applicationin that it nmerely binds the
parties to the agreenent but the settlenent bel onging to the second
category has an extended application since itis binding on all the parties
to the industrial disputes, to all others who were summoned to appear in
the concillation proceedings and to all persons enployed in the
establishment or part of the establishnent, as the case may be, to which
the dispute related on the date of the dispute and to all others who joined
the establishnent thereafter. A settlement arrived at in the course of
concillation proceedings with a recognized nmajority union will be binding
on all workmen of the establishment, even those who belong to the mnority
uni on whi ch had objected to the sane. The recogni zed uni on having the
majority of member is expected to protect the legitimte interest of the

| abour and enter into a settlenment in the best interest of the |abour. This
is with the object to uphold the sanctity of settlenent reached with the
active assistance of the Concillation Oficer and to discourage an

i ndi vi dual enpl oyee or a minority union fromscuttling the settlenment. Wen
a settlement is arrived at during the concillation proceedings it is

bi nding on the nenbers of the Wirkers’ Union as |laid down by Section 18(3)
(d) of the Act. It would ipso facto bind all the existing workmen who are
all parties to the industrial dispute and who nmay not ‘be, nmenbers of unions
that are signatories to such settlement under Section 12(3) of the Act. The
Act is based on the principle of collective bargaining for resolving

i ndustrial disputes and for nmaintaining industrial peace. ‘‘This principle
of industrial dempcracy is the bedrock of the Act,’’ as pointed out in the
case of P. Virudhachalamv. Lotus MIls, [1998] 1 SCC 650. In all these
negoti ati ons based on coll ective bargai ning the individual worknman
necessarily recedes to the background. Settlenents will enconpass all the
di sputes existing at the tinme of the settlenent except those specifically
left out."

The position was recently examned in State of Uttaranchal v. Jagpal Singh
Tyagi Civil Appeal No. 6505 of 2004 decide on 31st August, 2005. It was
hel d as foll ows:

"Learned counsel for the appellant State submitted that there was
not hing on record to show that there any pressure put on the
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respondent enpl oyee or that undue influence was exerci sed. The
conclusion was arrived at without pleadings in this regard. For the
first tine in the counter affidavit filed before the H gh Court,
stand to that effect was taken. Wthout any material to support the
contention, the Hi gh Court held that the settlement was not proper
and in order to frustrate the order passed by the H gh Court, the
sane was arrived at. The effect of the affidavits and the
undertaking was totally ignored.’

We find there was really no issue raised regarding fairness of the
settlenent. The Tribunal as well as the H gh Court cane to concl usions

wi thout any material that settlenents were not fair. As noted in Nationa
Engi neering case (supra) and State of Uttaranchal’s case (supra) there has
to be a specific reference in this issue which was not there before the
Tribunal and in any event no material was placed or any positive stand
taken by any wor knman.

In the aforesai d background the orders of the |earned Single Judge and the
Di vi sion Bench of the Hi gh Court as well as that of the Tribunal are set
aside. The Tribunal shall decide the matter within six nonths fromthe date
of receipt of a copy of the judgment. If however, a conpetent person raises
a dispute regarding fairness of the settlenent within a nmonth fromtoday
bef ore the appropriate Governnent with a copy of our judgnent the sane
shal | be exam ned within-two nmonths fromthe date the dispute is raised. It
shal | take a decision whether a reference is called for. W nmake it clear
that we have not expressed any opinion on the desirability or otherw se of
maki ng the reference.

Needl ess to say while deciding the question both on the desirability of
maki ng the reference or answering the reference the appropriate Governnent
and the Tribunal, as the case may be, shall exam ne the |ocus standi of
person seeking reference and/or the acceptability of the stand.

At this juncture it is to be noted that the Tribunal dealt with the cases
whi ch are the subject-matter of CA Nos. 4381 and 4382 of 2005, by treating
themat par with other cases thoughthere was no settlenent in those cases.
The Tribunal shall deal with these tow cases separately.

The appeal s are accordingly di sposed of with no order as to costs.




