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O P. Lodha and others (hereinafter described as ‘the
firm) carry on business under the trade nanme Ms prakash
Tradi ng Corporation. |Its place of business is at No. 161/1,
M G Road, Calcutta. The business of the firm is to sel
goods on its own behalf and also on behalf of 24 other
principals on commi ssion agency  basis. The Conmercial Tax
of ficer, Colootola charge assessed the firns the Tax under
Section 6B of the Bengal Finance (Sales Tax) Act. 1941 on
total turnover of the firmconprising of sales made by the
firmon its own behalf as well as on behalf of 24 principals
for whom the firm acted as conmssion agent. The firm
preferred an appeal to the Assistant Conm ssioner of
Conmer ci al Taxes who agreed with the Comrercial Tax officer
The West Bengal Commercial Taxes Tribunal on further appeal
al so took the same view

On further appeal, the west Bengal Taxation Tribuna
cane to the conclusion that the assessnment of the firm by
including in its turnover sales nmade by it . as conm ssion
agent of 24 other principals was erroneous in law. It was of
the viewthat the liability of the firmand others for sales
tax was confined to the sales effected by it on its own
behalf. T he sales effected on behalf of 24 other “discl osed
principals as conmi ssi on agents had to be assessed
separately.

The contention made on behalf of the firm which found
favour with the Taxation Tribunal was that the definition of
‘deal er’ provided by the Bengal Finance (Sales Tax) Act,
1941 did not permt the Conmrercial Tax officer to tax a
dealer in respect of sales effected on behalf of the
principals. The attention of the Tribunal was drawn to the
definition of ‘turnover’ in sales tax |aws of sone other
states where goods sold by an agent on his own account as
well as on account of sonebody el se have been brought
within the mischief of the Act by specific words. Reference
was made to the case of Ramaswany Gounder and Sons V. State
of  Madras, 32 STC 350. There, in the definition of
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‘turnover’ provided by the Tam | Nadu General Sales Tax Act,
turnover included sales effected by a dealer directly or
through another 'on his on account or on account of others."
These words, according to the Tribunal were <crucial for
determnation of the liability of a dealer in cases where
sales were effected on behalf of a disclosed principal’. It
was contended that unless there were specific words to the
contrary, the Iliability of the dealer would be the sane as
that of the principle . The agent could not be made liable
for any amount of tax for which the principal was not
liable. Aggregation of sales effected by a deal er on behal f
of as many as 24 principals led to inposition of a higher
rate of duty. If the principals were separately assessed,

they would have paid a nmuch lower rate of duty . The
liability of agent was co-extensive with that of the
principal . if a dealer sells any goods on behalf of the
di scl osed principal, the sales Tax Oficer has an option to
tax the principal or levy tax on the deal er on behalf of the
principal. The liability of the dealer, however, will be the

sanme as. that of ~the Principal. There is nothing in the Act
whi ch permts the sales Tax officer to add together the
sal es nade on behal f of -as many as 24 principals so that the
turnover becones |arger and the rate of tax becomes higher
There was no way the dealer could recover this larger tax
fromits principals.

We are unable to uphold this contention for a nunber of
reasons.

Agents of all. types have  been included in the
definition of ‘dealer’. the clear intention of the
legislature is to |levy tax on an agent even when such agent
is selling goods on behalf of disclosed principals. There
has to be only one assessment on the agent inrespect of his
total turnover. No exception or exenption has been provided
by the Bengal Finance (sales Tax) Act for sales made by a
deal er as an agent. Section 2(c) of" the bengal | Finance
(sal es Tax) Act defines "deal er” as-under

"deal er" neans any person who

carries on the business of selling

goods in  west Bengal or of

pur chasi ng goods in Wst bengal in

specified circumstances or any

person making a sal e under Section

6D and i ncl udes-

the Central or a state Government,

a |ocal authority, a statutory

body, a trust or ot her body

corporate which, or a liquidator or

recei ver appointed by a Court in

respect of a person defined as a

deal er under this clause who,

whether or not in the course of

busi ness sel |l s, supplies or

distributes directly; or otherw se,

for cash or for deferred paynent or

for comm ssion, remunerati on or
ot her val uabl e consi derati on

Expl anation 1.- A  Co-operative
soci ety or a cl ub or any

associ ation which sells goods to
its menbers is a dealer.

Expl anation 2.- A factor, a broker,
a conm ssion agent, a del credere
agent, an auctioneer, an agent for
handling or transporting of goods
or handling of document of title to
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goods or any ot her nercantile
agent, by whatever nane called, and
whet her of the sane description as
her ei nbef ore menti oned or not, who
carries on the business of selling
goods and who has, in the customary
course of business, authority to
sell goods belonging to principals

is a dealer."

Section 2(h) defines ": sale-price"
as follows:

"sal e-price means the anmount

payable to a dealer as valuable
consi deration for-

(i) the sale, _other than that
referred to in section 6D of any
goods, less any sumall owed as cash
di scount according to ordi nary
trade practice, but including any
sum'charged ~for anything done by
the dealer in respect of the goods
at the tine of, or before, delivery
thereof , other than the cost of
freight or delivery or the cost of
installation or interest when such

cost or interest is separately
charged; "

Section 2(g) defines "sale" ~as
fol l ows:

"sal e" means any transfer of
property in goods for  cash or
deferred paynent or other val uabl e
consi deration, and includes-

(i) any delivery of goods on hire-
purchase or any system of paynent
by i nstal nments.

(ii) any transfer of the right to
use any goods for any purpose
(whether or not for specified
period) for cash, deferred paynent
or other val uabl e considerati on,
(iii) any supply, by way of or as
part of any service or in any other
manner what soever, of goods, being
food or any other article for human
consunption or any drink (whether
or not intoxicating), where such
supply or service is for cash,
deferred paynent or other val uabl e
consi deration or

(iv) any supply of goods by any
uni ncor porated associ ati on or body
of persons to nenbers thereof for
cash, deferred payment or ot her
val uabl e consideration

and such delivery, transfer or
supply of any goods shall be deened
to be a sale of the goods by the
per son maki ng t he del i very,
transfer or supply and a purchase
of those goods by the person to
whom such delivery, transfer or
supply is made, but does not
include a nortgage, hypothecation
charge or pledge."
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"Turnover" has been defined by
Section 2(i) as under:

“"turnover" used in relation to any
peri od neans the aggregate of the
sal e-prices or parts of sale-prices
recei vable, or if a dealer so
el ects, actually received by the
dealer during such period after
deducting the anpbunts, if any,-

(i) refunded by the dealer in
respect of any goods returned by
the purchaser within such period or
(ii) separately charged as turnover
tax payabl e under section 6B during
such peri od;

Provi ded further that where before
or after the date ~of the com ng
into force of clause (f) of section
2 of / Bengal Finance (Sales Tax)
(West _Bengal~ Anendrent) Act, 1950,
the cal cul'ati on of the turnover for
any period prior to such date was
or is nmade on the basis of the
sal e-prices or parts of sale-prices
recei vabl e during such period, the
cal cul ati on shall not be called in
guestion nerely on the ground that
it was or is so nade; and no return

furnished , no assessnment nade, no
pr oceedi ngs (i-ncl uding in
particul ar proceedings for the

recovery of any tax or penalty )
taken, no order passed and no
notice issued whether before or
after such date shall be called in
guestion on the ground that it was
or is based on turnover so
cal cul ated; "

Secti on 6B which is the charging
section read under:

"6B. Liability to paynent of
turnover tax and rate thereof-(1)
Not wi t hst andi ng anything contained
el sewhere in this Act, -

(a) every dealer, whose aggregate
of the gross turnover wunder this
Act and the gross turnover under
the West Bengal Sal es Tax Act, 1954
during the last year ending on or
before the 31st day of My, 1987,
exceeds rupees twenty-five |akhs,
shall in addition to the tax
payabl e by hi munder section 5 and
section 6D if any, be liable to pay
fromthe 1st day of June, of 1987,
a turnover t ax at the rate
specified in sub-section (3) of
such part of his turnover as
specified in sub-section (2);

(b) every dealer, other than those
referred to in clause (a) , whose
aggregate of the gross turnover
under this Act and the gross
turnover under this Act and the
gross turnover under the West
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Bengal Sal es Tax Act , 1954
cal cul ated fromthe comencenent of
any year ending on or after the

11th day of April., 1994, exceeds
twenty - five lakh rupees at any
time within such year shall, in

addition to the tax payable by him

under section 5 and section 6D, if

any, be liable to pay, with effect

fromthe date i Mmedi ately foll ow ng

t he day on which such aggregate

first exceeds twenty-five | akh

rupees or from the 11th day of

April, 1994 |, whichever is later

a turnover t ax at t he rate

specified in sub-section(3) of such

part of his turnover as specified

i n"sub-section (2) -
(c) X X X X X

It will appear fromthe w de definition of deal er that
a person who sells goods on behalf of disclosed or
undi scl osed principals has been treated as ‘dealer’ the
extended definition given to a dealer which includes, inter
alia, a comm ssion agent, del credre agent and aucti oneer
goes to show that the agents who sell goods for and on
behal f of others for a commission will have to be treated as
dealers and are liable to be assessed as such under Section
6B of Bengal Finance(Sales Tax) Act. The charge of turnover
tax has been imposed upon "every dealer" ‘whose (gross
turnover is in excess of a -specified amount specified in
Section 6B. "sale-price" has been defined as  valuable
consideration for the sale of any goods including any sum
charged for anything done by the dealer in respect of the
goods at the tine of or a before delivery thereof.

The incidence of taxation under Section 4 of the Benga
Fi nance (sales Tax) Act is on the gross turnover in excess
of the taxable quantum has tobe fixed by a notification
issued in the official Gazette. Taxable quantum'has been
defined in Sub-section (5) of section 4 to nean

(a) in relation to a dealer who

inmports for sale any goods into

West Bengal - Rs. 20, 000/ -,

(b) in relation to any deal er who

manuf act ures or produces any; goods

ot her than cooked foods, for sale-

Rs. 50, 000/ -

(c) in relation to any deal er who

manuf actures or produces cooked

foods for sale, Rs.1,00,000/-

(d) in relation to any ot her

deal er-Rs. 2, 00, 000/ -

‘ Taxabl e turnover’ has been defined by section 5(2) as
under :

"5(2). in this Act, the Expression

"taxable turnover" nmeans in the

case of a dealer who is liable to

pay tax under section 4 or under

sub-section (3) of Section 8, that

part of his gross turnover during

any period which remains after

deducting therefrom

(a) his turnover during that period

on-

(i) the sale of goods decl ar ed

tax-free under section 6;
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(ii) sales to a registered dealer

of goods other than iron and steel

rice and wheat, referred to in

section 14 of the Central Sales Tax

Act, 1956(74 of 1956) specified in

the certificate of registration of

such dealer as being intended for

re-sale, other than that by way of

sale referred to in sub-clause(ii)

of clause (g) of section 2 or in

section 6D, by himin West Bengal

and of cont ai ners and ot her

materials for the ‘packing of such

speci fied goods;

(iii) Omtted.

(iv) Omtted.

(v) sale of goods ~which are shown

to t he sati sfaction of the

Commi'ssi oner _naot to have  taken

place in Wst Bengal, or to have

taken place in the course of inter-

state trade or conmerce, within the

meani ng of section 3 of the Central

Sal es Tax Act, 1956 (74 of 1956),

or in the course of inport of the

goods into, or export of the goods

out of, the territory of |India,

wi thin the neaning of section 5 of

that Act;

(va) sales of goods specified in

section 14 of the central Sales

Tax Act, 1956 (74 of 1956), on a

prior sale whereof in Wst Benga

due tax is shown to~ the

sati sfaction of the Conmissioner to

have been paid;"

it is not necessary to( enunerate various other
deductions which are perm ssible under sub-clauses (vb) to
(vd) and al so sub-clause (vi) of section 5(2) of the Act.

It is of significance to note that an-agent who is a
dealer is not entitled to any deduction on account of the
sales made by him for and on behalf of the principal. In
fact, there is no sense in treating the agent on the one
hand as a dealer for the purpose of levying sales tax on
its taxabl e turnover and exclude from his turnover the sales
made for and on behalf of others on the other hand . The
nmere fact that the agent is being treated as a dealer for
i mposition of sales tax precludes the argument that the rea
liability to pay the tax is on the principal for -and on
whose account the goods are sold by the agent. The Act has
nmade agent directly liable to pay sales tax on his taxable
turnover. There is no provision in the Act which pernmits the
Commercial Tax Oficer to | ook beyond the sales effected by
the agent and find out for and on whose behalf the sales
have been effected. Section 6B nerely provides for |evy; of
an additional anmount of tax on 'deal ers’ whose aggregate of
the gross turnover under the Bengal Finance ( Sales Tax )
Act and the West Bengal Sales Tax Act taking together
exceed RS. 25 lakhs. If the deal er happens to be an agent,
he will have to pay this tax on his gross turnover because
the statute treats him as deal er in respect of the sales
effected by him In fact, the argunent that the liability of
the dealer nust be determ ned by excluding the sales nade
for or on account of sonebody else will nullify the charging
section which |l evies tax on the agent hinself.
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It is true that wunlike some other state Acts, the
Bengal Finance (Sales Tax) Act has not defined ‘turnover’
specifically to include sales nmade by a deal er whether on
his own account or on account of sonebody el se. That, in ny
judgrment, does nota nmade any difference. if a person sells
goods on his own account, he is liable not as an agent but
as seller. But when he sells on behalf of sonebody el se or
on account of sonebody else, then he sells the goods as an
agent of the principal. Such agents have been nade liable to
pay tax by the enlarged definition of the word ‘dealer’ in

the Act. If the sales effected by the dealer exceeds
"taxabl e quantunf or the total sales exceeds the taxable
turnover, he wll be liable to pay tax under Section 4 or

Section 6B of the Bengal Finance (Sales Tax) Act. Whether
such persons sell goods on his own behalf or on behal f of
sonebody else is quite immterial for this purpose.

In ny judgnent, the schene of the Act |eaves no room
for doubt  that an agent who 'sells goods on behalf of
sonebody el se - cannot excape the liability to pay sales tax
on the sales made by himfor and on behalf of others nerely
because, he was selling goods on behalf of others. The
charge under Section 6B has been inposed directly upon him
by the broad definition of *‘dealer’.

On behalf of the respondents, reliance was placed on
H. Veer abhadr appa v. Comm ssi oner of Commercial Taxes, 24 STC
919 and Gudat hur Bhemappa V. Commercial Taxes 47 STC 121

which were noted in the judgnment of the Tribunal. These
decisions of the High Courts were _based on the principle
that the liability of the commission agent in_ respect of

busi ness carried on by  himon behalf of the principal was
only in his character -as agent and the turnover brought to
tax in such a case was the turnover of the principal and
not the turnover of the agent hinself. If the turnover of
the principal did not exceed the taxable linmt, the
Commercial Tax officer could not aggregate the transactions
of the several known principals and then made the agent
liable for paynent of the additional tax.

W are of the viewthat this approach is erroneous .
The liability of the agent to pay sales tax on the sales
made by himhas to be found out fromthe Sales Tax Act
itself and not on any general principle of agency. The agent
has been nmmde liable to pay turnover tax by the provisions
of section 6B read wth Section 2(c) of Bengal Finance
(sales Tax) Act. This liability to pay tax is his own. so
far as the Act is concerned the agent is the assessee. He
may have his clains against the principals arising out of
the agency agreement. But it is sonething between him and
his principals. So far as the sales Tax Act is concerned,
tax has been levied directly on the agent on his turnover.
it is not possible to uphold the argunent that ~agent’s

liability is limted only to the extent that his<principa
was liable and that in order to find out the liability of
the agent, it has to be found out what exactly 1is the

l[iability of each of his principals. This argunent has been
specifically negatived by this Court in the case of Cardanom
Pl anters Association, Bodinayakanur v. Deputy Conm ssi oner
of Sales Tax(law), Board of Revenue(Taxes) Ernakul am 1989
(3) SCR 719. That was a case of society of which the menbers
were cardamom growers in the state of Kerala. The Society
carried on the business as an auctioneer under a licence
issued to it under the Cardanom Act read with the Cardanmom
(Licensing and nmarketing) Rules, 1977. The node of selling
cardanomwas that the planters left their produce with the
soci ety and the Society after nixing the produce of all the
planters put the sane to auction. The Society used to
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coll ect one per cent as commi ssion out of the sale proceeds
fromeach of the planters. Besides cardanom the society
al so sold goods on their own.

The question in that case was how far was the Society
liable to pay the surcharge under the keral a General Sales
Tax Act, 1963. The Kerala Act inposed sales tax on every
deal er whose total turnover in a year exceeded a specified
sum which varied from year to year. In 1957, the Kerala
Legi sl ature introduced a surcharge on sal es tax payable by a
deal er whose turnover exceeded Rs. 30,000/- a year. An
i mportant feature of this surcharge was that unlike sales
tax, the seller could not pass on the burden of this
surcharge to the consuners and had to bear it hinself.

The Society’s contention was that it sold goods inits
capacity as conmi ssion agent for various principals and on
the general principal of agency, an agent would be liable to
surcharge only tothe same extent as the principal whom he
represented. Therefore, his liability could not be nore than
the liability of his principal. It was, therefore, contended
that the " Society could not be made |iable for any surcharge
in respected of the sales effected by it on behalf of the
princi pals whose sales to the Society did not exceed the
l[imts set out in Section 3(1) of the Surcharge Act. The
principals could not be nade |liable to surcharge if they
were assessed individually. The sal es nade by the Society on
behal f of the disclosed principals could not be clubbed
toget her and subjected to one assessnent.

This argument. was rejected by this Court on two
grounds. The first was that the comm ssion agent fell within
the anbit of the definition of "dealer" inthe Kerala Act

and made its turnover liable to tax. The Act did not
contenpl ate any di ssection of this t'ur nover into
transactions on behal f of various principals by reference to
their individual liabilities to pay suchtaxes.

The other ground was that the statutory interpretation
apart, if the contention of the  asessee that separate
assessnent nust be made on the sales effected on behal f of
each of the principals, is accepted, it will nake the Act
unwor kable. A commi ssion agent will be dealing on behal f of
hundreds of Constituents and each of his constituents may be
dealing not only through himbut also through several other
agents. The transactions may not be confined to the
territories of one State and may be spread over theentire
I ndi an sub-continent. The sales through different agents may
be of different goods attracting liability to tax at
different rates. it may be that a principal whose sales
t hrough one comm ssion agent nmay not come upto the linmts of
turnover for levy of tax or surcharge may have been dealing

through other agents and, if assessed directly, nmay have a
turnover exceeding those limts. 1In this state of affairs,
it will be absolutely; inpracticable, if not inpossible, for

a Sales Tax officer having jurisdiction over one particul ar
conmi ssion agent to make his sales tax assessment on the
basi s suggested by the assessee. That would require the
collection data, in the assessnent of every conm ssion
agent, regarding the entire sales turnover of each of his
constituents who may or nay nota be assessed by the officer
assessing the particular conm ssion agent. The assessnent
order on the comm ssion agent would then have to be split
up, as it were, into a nunber parts each containing the
determ nation require exercises which cannot be practically
undertaken by an officer assessing a conm ssion agent but
can easily be undertaken by the different officers assessing
the principals. That is why the statute evolved a very
simple procedure to nmeet the situation. It brought the
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conmi ssion agent within the definition of a dealer and made
his aggregate turnover liable to tax. But it provided at
the same time that turnover so included and taxed in the
hands of the agent should be excluded fromthe turnover of
the principal, where he is separately assessed.

We are of the view that basically, the Wst Bengal Act
ison simlar lines as the Kerala Act. An agent as a deal er
has been nade directly liable to pay sales tax for good
reasons. The Act has not provided for splitting of the sales
made by the dealer for and on behalf of different principals
and nake separate assessment on the dealer . It is the tota
turnover of the dealer. It is the total turnover of the
deal er which has been brought to tax under the Act. In the
nmaki ng the assessnent of ' the dealer, the Commercial Tax
of ficer does not have “to find out what was the exact
guantum of sales effected on behalf of each principal and
what was the liability, if any, of that principal. The
l[iability to pay tax inposed by Section 6B is on the dealer
hinself and not on the principal  through the dealer. For
conputing his Iliability, the taxable turnover of the dealer
has to be found out.

The Taxation Tribunal has attached great significance
to the definition of "turnover" given in the Bengal Finance
(Sales Tax) Act, and pointed out that unlike the Tam | Nadu
General Sales Tax /Act, 1959, the Bengal Act did not define
‘turnover’ to nean the aggregate anount for which the goods
were bought and sold by a dealer on his own account or on
account of others, In our judgnment, the absence of these
words does not nade any difference in the case of a deal er
who is an agent. The agent has been nade |iable to pay sales
tax. The agent may sell goods on account of others. But that
wi Il not absolve the agent fromthe liability to pay tax on
such sales. Qherwi se, the inposition of tax by Section 6B
on an agent who is a dealer will beconme meaningl ess.

We are of the view that the Taxation Tribunal clearly
fell into error in hol ding that -~ the aggregate  of the
turnover of the principals cannot be conputed for assessing
the agent fora turnover tax under Section 6B. The judgnent
and order dated 20.9.1989 of the Tribunal is set aside. the
appeal is allowed with no order as to costs.

C. A Nos. 4414-14A of 1990

In view of our decisionin C A No. 1374 of 1990, the
judgrment and order dated 4.1.1990 of the Wst Benga
Taxation Tribunal 1is also set aside and the above appeal s
are allowed with no order as to costs.




