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1. The State of Karnataka has preferred this appeal by special |eave
agai nst the judgnent and order dated 19.4.1993 of Karnataka H gh Court by
whi ch the appeal preferred by the accused-respondents was al | owed and

their conviction and sentence as recorded by the Sessions Judge, Raichur by
the judgnent and order dated 25.11.1991 were set asi de. The | ear ned

Sessi ons Judge had convicted them under Section 302 read with Section 34

| PC and had sentenced themto inprisonment for life.

2. The case of the prosecution in brief isthat accused Amgj appa (A1),
Kunt e Yankappa (A-2) and Yallappa (A-3) are real brothers and accused
Yamanur appa (A-4) is their sister’s son. Two persons, nanely, Eramm
(D-1) and Hanamantappa (D-2) lost their lives in the incident. Eranm was
married to A-1 and they were living in a hut in Sagar Canp. Sone tine
before the incident, their relations soured and they started |living separately
in separate huts. The first w fe of Hanamant appa died and then he married
PW Mal | amma about 3 years prior to the incident, but they could not pul

on together and she went back to her parents’ hone. Hanamantappa t hen
developed illicit intimcy with Eramma -and both of them started |iving
together in the same hut in Sagar Canp. At about9.30 p.m on 11.12.1989,
A-1 and A-2 arnmed with axes and A-3 and A-4 armed with sticks came to

the hut where Hanamantappa (D-2) was standing and started assaulting him
Eramma (D-1) raised an al arm on which persons fromthe nei ghbourhood

cane there. Appr ehendi ng danger to her life, she tried to run away but the
accused chased her and after catching hold assaulted her wth axes and
sticks, as a result of which she sustained injuries and died. They brought
the dead body of Eramma in front of the hut and thereafter ran away. The

i ncident was seen in the light of bulbs on the electric poles. | nformati on
was then conveyed to PW Midakappa, who is father of° D2, who cane to

the scene of occurrence along with his wife. Thereafter, he went to P.S.

Bal aganur in the nmorning and | odged an FIR of the incident at 9.00 a.m on
12.12.1989, on the basis of which a case was registered as Crine No.153 of
1989 under Section 302 IPC. PW19 Shivappa CPl of PS Sinidhnur

i medi ately proceeded for the spot where he reached at 10.45 a.m and held
i nquest over the dead bodies. The investigating officer seized sanples of
plain and blood stained earth fromthe place of occurrence and al so recorded
statements of w tnesses under Section 161 C.P.C The accused were
arrested on 4.1.1990 and at the pointing out of A-1 and A-2, axes were
recovered from hay stack and sone bl ood stained cl othes were al so
recovered. After conpleting investigation, charge-sheet was submtted
against all the four accused.

3. After conmittal of the case, the | earned Sessions Judge franed
charges under Sections 302 and 201, both read with Section 34 | PC agai nst
the accused who pl eaded not guilty and claimed to be tried. In order to
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establish its case, the prosecution exam ned 20 witnesses and fil ed sone
docunent ary evi dence. The accused in their statenent under Section 313
Cr.P.C. denied the case of the prosecution and pl eaded their false

i mplication on account of enmty. They, however, did not |ead any
evidence in their defence. The | earned Sessi ons Judge found the accused
guilty of having comm tted rmurder of Eramma and accordingly convicted

them under Section 302 read with Section 34 |IPC and sentenced themto

i mprisonnent for life. The accused were however found not guilty of the

of fence of causing murder of Hananmantappa as well as causing dis-

appear ance of the evidence and were accordingly acquitted of the second
charge under Section 302 read with Section 34 | PC and 201 | PC.

4. In order to establish its case, the prosecution has exam ned 5 eye-
wi t nesses, nanely PW2 Basappa, PWB Subbarao, PW Dyavanma, PWb

Shi vamma and PWs Basavraj, who is son of D1 fromA-1. PW 6

however, did not support the prosecution case and turned hostile. PWL2
Kot eshwar Rao and PWL3 Krishnanurthy, the punch w tnesses, also did not
support the prosecution case and turned hostile. PW2 Basappa is related to
D-1 as his father-in-llaw and father of D-1 were real brothers. PW 4
Dyavamma i's the w fe of PWB Subbarao and PWs Shivamma is the rea

sister of D-1.

5. As stated earlier, PW Basavraj, in his statenent in Court, totally
deni ed his presence in the hut” al ong with his nother, deceased Eranma, on
the date of the incident and consequently he was declared hostil e. The ot her

four witnesses, nanely, PW2, PWB, PWI and PWh stated in their statements

that when they reached the scene of occurrence, Hanamantappa was |ying on

the ground in an injured condition and the actual assault upon hi mwas not
witnessed by them It was in these circunstances that the | earned Sessions
Judge held that the charges of causing rmurder of Hananmant appa had not

been establ i shed. He, however, believed the prosecution case regarding
assault upon Eramma by the four accused by axes and sticks and for this

they were held guilty under Section 302 read w th Section 34 |PC

6. The High Court after appraisal of evidence held that the FIRis totally
silent as to who gave infornmation to the conpl ai nant PWL. Miudakappa that it

was the accused who had committed the nmurder of the two deceased. PWL

clains that he went to the spot in the night itself. However, he did not neet
anyone of the eye-w tnesses there. There was evi dence to show that

Eramma was a wonan of | oose character and had illicit connections with

several other persons. The Hi gh Court al so placed reliance upon the
testinony of PW2, where he stated that after hearing the commoti on, he had
gone to the spot, but he had not seen as to who had assaulted whom and had
only seen the dead bodies |lying there. In fact, his categorical statement was
that by the time he came out of his hut, everything was over and he had not
told about the incident to anybody el se. Regardi ng PW8, the Hi gh Court

has found that there was sone ennmity between himand the accused as he

had filed a conplaint agai nst Yankamua and ot hers and this Yankanma

happens to be wife of the elder brother of A1, A-2 and A-3. He had al so
admtted that the accused had assaulted his wife on account of sone water

di spute and she had filed a case against them PWI Dyavamma was in fact
married to sonebody el se, but after the death of her husband, she started

living with PWB Subbarao as his wife. For the sane reason, the Hi gh Court
has held her to be enmical wtness. PWs Shivamma, who is el der sister of
D-1 Eraamma, stated in her cross-examnation that A-1 and A-3 were not
carrying any weapon but they assaulted D-1 with their hands. PW st ated

that when he reached the spot in the night, he did not neet any person there
and did not even see PW Shivamma or anyone of the eye-wtnesses there.

It is rather strange that PWb Shivamma, who is the elder sister of the
deceased Eranmma, was not present on the spot where the body of her sister

was |ying. Though PWL received i nformati on about the nurder in the night
and al so canme to the spot, yet, no effort was nade to | odge the FIR forthwith
and the sanme was | odged next day at 9.00 a.m though the distance of the
police station from Sagar Canp is about 8 kiloneters. It has also cone in
the evidence of PWL9 Shivappa, CPI of Sindhnur Police Station, who

conducted the investigation of the case, that none of the w tnesses were
available in the village when the i nquest was hel d. Rel yi ng upon these
features, the Hi gh Court held that the testinmony of the eye-w tnesses was not
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trustworthy and the prosecution had failed to establish its case against the
accused regardi ng conmi ssion of murder of Erama.

7. It is well settled that in an appeal under Article 136 of the
Constitution, this Court will not interfere with the judgment of the Hi gh
Court unless the sanme is clearly unreasonable or perverse or manifestly

illegal or grossly unjust. The nere fact that this Court woul d have taken a
di fferent view of evidence is not a ground for reversing an order of acquittal.
If the view taken by the H gh Court is reasonable or possible, this Court

would loath to interfere with an order of acquittal while exercising powers

under Article 136 of the Constitution. We have carefully exam ned the

evi dence on record and also the judgnent of the | earned Sessions Judge and
that of the High Court. In our opinion, there is no legal infirmty in the

j udgrment of the Hi gh Court. It is not a case where sone material evidence
may have been either ignored or m sread. It is also not a case where legally
adni ssi bl e evi dence nay have been di scarded as i nadmi ssibl e. The

judgnent of the H gh Court is based upon appreciation of evidence with

whi ch we do not find any infirmty. In these circunstances, we do not think

it to be a proper case where this Court in exercise of the jurisdiction under
Article 136 of the Constitution would be justified in interfering with the
order of acquittal passed by the H gh Court.

The appeal accordingly fails and is hereby disni ssed.




