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CASE NO. :
Appeal (civil) 6511 of 2005

PETI TI ONER
Surendranagar District Panchayat

RESPONDENT:
Dahyabhai Amar si nh

DATE OF JUDGVENT: 25/10/2005

BENCH
S.N. Variava & P.P. Naol ekar

JUDGVENT:

JUDGVENT

(Arising out of SLP) No.24805 of 2003)
P. P. Naol ekar, J.

Leave granted.

Thi s appeal is directed against the Judgnent of the
Di vi si on Bench of the H gh Court confirmng the order of the
Si ngl e Judge and that of the Industrial Tribunal whereby the
appel l ant was directed to reinstate the respondent. The
brief facts of the case are that the services of the
respondent was terninated by an order dated 15.8.1985.
On 1.6.1992, i.e., nearly after 7 years the respondent sent a
Demand Notice to the appellant-and ultimtely the dispute of
term nation of service of Respondent was referred to the
I ndustrial Tribunal. The respondent filed a claimpetition
alleging therein that he was in service of the appellant for
nore than ten years at the wages of Rs.10/- per day till he
had been term nated by an order dated 5.7.1985. It is
all eged that before the order of term nation was issued,
provisions of the Industrial D sputes Act were not conplied
with. An application was noved before the Labour Court for
direction to the enpl oyer-appellant to produce nuster roll
salary register fromthe year 1976 to 1986. The appel | ant
entered appearance and filed its counter alleging that the
respondent hinself stopped comng to work; that there was
a gross delay of seven years in raising the dispute. The
wor kman was never engaged pernanently and he was
enpl oyed for niscellaneous work i.e. whenever there was
work, he was called for it. It is alleged that the workman
had not conpl eted 240 days of continuous service in the 12
nont hs preceding the date of term nation of his services. He
had worked for 114 days in the year 1982, 63 days in 1983,
124 days in 1984 and 64 days in 1985 and thus there was
no necessity for conplying with | egal requirenment, before
term nating the service of the respondent, of followng the
procedure laid down in Section 25F of the Industrial Disputes
Act .

The respondent exam ned hinmsel f and deposed
that he was enployed for 10 years at the salary of Rs.470
per nmonths whereas M. Vinod Msra, an official fromthe
appel | ant side was exam ned to show that the workman
never worked for 240 days in a year

Bef ore the Labour Court, oral evidence was given
by the respondent. The Labour Court relied on the ora
evi dence of the respondent-workman and drew an adverse
i nference for non-production of nuster roll and the salary
regi ster fromthe year 1976 to 1986 and held that the
respondent - wor kman had worked for nore than 240 days
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and therefore his termnation was illegal. The Labour Court
directed the reinstatenent of the workman with back wages
of 20% fromthe date of reference for non-conpliance of
sections 25 F, 25 G and 25 H

The | earned Single Judge dismssed the petition
A letter patent appeal was filed and the Division Bench held
that the Labour Court was right in holding that the workman
by his oral statement had proved his case. Not only that the
wor kman under Ex. 4, called upon the appel |l ant-Panchayat
to produce his salary Register and muster roll from 1976 to
1986 and al so to produce the seniority list of the workmnen,
whi ch were not produced. On the non-production by the
appel | ant, of the said docunents the Labour Court had
rightly drawn an adverse inference agai nst the appellant and
rightly held that the workman had worked for 240 days in a
year. The Court also held that one junior was retained,
wher eas service of ‘respondent was term nated.
Consequently, the Letters Patent Appeal was di sm ssed.
That is how the appellant has conme before this Court,
chal | engi'ng the order of reinstatenent.

It is contended by the |earned counsel for the
appel | ant - Panchayat that the Supreme Court by its numnber
of decisions has categorically held that the initial burden of
proof that the workman has worked for 240 days in a year
precedi ng the date /of termination, lies on the workman and
that the workman has failed to discharge that burden. It is
further urged that it is not the case of the respondent-
wor kman that he was in continuous service of the Panchayat
for one year within the neani ng of sub-section (1) of
Section 25B of the Industrial Disputes Act. ~The case of the
wor kman-r espondent was that he had worked for 240 days
with the enployer in a year, therefore, necessarily the
di spute rai sed by the workman, fall under sub-section (2) of
Section 25B of the Industrial Disputes Act, to be regarded as
hi s continuous service, wherein the workman had to prove
that he had actually worked for 240 days during the period
of 12 cal endar nonths preceding the date of termnation, to
be retrenchnment under Section 2(o0) of the Act. The non-
production of the 10 years record by the enpl oyer does not
call for drawi ng an adverse inference agai nst the Panchayat.
On the other hand, |earned counsel for the respondent has
urged that the enployer being in possession of the rel evant
material, is duty bound to produce it and non-production of
the record, called for by the Labour Court, the Labour Court
was right in drawi ng an adverse inference. ~He further
contended that the enployer being in possession of the
necessary material, burden lies on the enployer to prove
that the workman had not worked for 240 days in a year
precedi ng the rel evant period.

On the basis of the rival contention, it is necessary
for us to consider the scope and anbit of the rel evant
provi sions, nanmely Section 2 (00), Section 25B and Section
25F of the Industrial Disputes Act. The appropriate
provi sions are reproduced bel ow.
Section 2(00)

"retrenchnent” neans the ternination by the

enpl oyer of the service of a workman for any reason
what soever, otherw se than as punishnent inflicted by
way of disciplinary action, but does not include -

a) voluntary retirenent of the workman; or

b) retirement of the workman on reaching the age of
superannuation if the contract of enploynent between
the enpl oyer and the workman concerned contains a
stipulation in that behal f; or
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bb) term nation of the service of a workman as a result
of the non-renewal of the contract of enploynent between
the enpl oyer and the worknman concerned on its expiry or

of such contract being terminated under a stipulation in
that behal f contained therein; or

c) term nation of the service of a workman on the
ground of continued ill-health;
Section 25B: Definition of Continuous Service: - For

the purposes of this Chapter -

(1) a workman shall be said to be in continuous service
for a period if he is, for that period, in uninterrupted
service, including service which may be interrupted on
account of sickness or authorized | eave or an accident or
as strike which is not illegal, or a lock-out or a cessation of
work which is not due toany fault on the part of the

wor kman;

(2) where a worknman is not in continuous service within
the neani'ng of clause (1) for a period of one year or six
nont hs, he shall be deemed to be in continuous service
under an enpl oyer --

(a) for a period of oneyear, if the workman, during a
peri od of twelve cal'endar nonths preceding the date with
reference to which/calculation is to be nmade, has actually
wor ked under the enployer for not |ess than --

(i) one hundred and ninety days in the case
of a wor kman enpl oyed bel ow ground-in a
mne ; and
(ii) two hundred and forty days, in any other
case;
(b) for a period of six nonths, if the workman, during a

peri od of six cal endar nonths preceding the date with
reference to which calculation is to be made, has actually
wor ked under the enpl oyer not |ess than --

(i) ninety five days, in the case of a

wor kman enpl oyed bel ow ground in a mne;
and

(ii) one hundred and twenty five days, in any

ot her case.

Expl anati on- For the purposes of clause (2), the nunber of
days on which a worknan has actual ly worked under an

enpl oyer shall Include the days on which --

(i) he has been | aid-off under an agreenent or as
permtted by Standing Orders made under the Industria

Enmpl oyment (Standi ng Orders) Act, 1946 (20 of 1946), or
under this Act or under any other |aw applicable to the

i ndustrial establishnent;

(ii) he has been on |l eave with full wages, earned in the
previ ous years ;

(iii) he has been absent due to tenporary disabl ement
caused by accident arising out of and in the course of his
enpl oyment ; and

(iv) in the case of a female, she has been on maternity
| eave; so however, that the total period of such maternity
| eave does not exceed twel ve weeks.

Section 25F - Conditions precedent to retrenchnent

of worknen: - No workman enployed in any industry

who has been in continuous service for not |ess than one
year under an enpl oyer shall be retrenched by that

enpl oyer until --
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(a) the wor kman has been gi ven one

nonth’s notice in witing indicating the reasons
for retrenchment and the period of notice has
expired, or the workman has been paid in lieu

of such notice, wages for the period of the
notice ;

(b) the workman has been paid, at the tine
of retrenchnment, conpensati on which shall be
equivalent to fifteen days’ average pay for
every conpl eted year of continuous service or
any part thereof in excess of six nmonths; and
(c) notice in the prescri bed manner is served
on the appropriate Governnent or such

authority as may be specified by the

appropriate Governnment by notification in the
Oficial CGazette.

As per Section 25F, no workman who is in
conti nuous service for not |ess than one year under an
enpl oyer ‘shall be retrenched by that enployer unless
conditions laid therein are fulfilled. The retrenchnment is
defined in Cause (00) of Section 2 of the Industrial Disputes
Act 14 of 1947 (hereinafter referred to as Act). Under the
definition term nation of the service of a workman by the
enpl oyer by any reason what soever, otherw se than, as a
puni shnent, by way of disciplinary action, would constitute
retrenchnent except in cases acceptedin the Section itself,

t hey are :- i) awvoluntary retirenent of a workman; ii)
retirement of a workman on reaching the age of
superannuation; iii) term nationof the service of a workman

as a result of non-renewal of the contract of enploynent; or
iv)term nati on of the service on the ground of continued ill-
heal th of the workman. Unl ess these reasons are existed

and proved, ternination by the employer of the service of a
wor kman for any reason, woul d constitute retrenchnent.
Therefore, if the enployer is to retrench the worknen
enployed in his industry who is.in continuous service has to
foll ow the provisions of Section 25F of the Act. To attract
provi sions of Section 25F, the worknman claimng protection
under it, has to prove that there exists relationship of

enpl oyer and enpl oyee;that he is a workman within-the

meani ng of Section 2(s) of the Act; the establishnent in
which he is enployed is an industry within the neani ng of

the Act and he must have put in not |ess than one year of
conti nuous service as defined by Section 25B under the

enpl oyer. These conditions are cunul ative. |f any of these
conditions are nmissing the provisions of Section 25F will not
attract. To get relief fromthe court the workman has to
establish that he has right to continue in service and that his
service has been term nated w thout conplying with the

provi sions of Section 25F of the Act. The Section postul ates
three conditions to be fulfilled by an enpl oyer for getting a
valid retrenchnent, nanely :-

i) one nonth’s clear notice in witing indicating the
reasons for retrenchnent or that the workman has

been paid wages for the period of notice in |ieu of

such notice

ii) paynment of retrenchment conpensation which
shal | be equivalent to 15 days average pay for every
conpl eted year of continuous service or any part
thereof, in excess of six nonths;

iii) a notice to the appropriate Government in the
prescri bed manner.
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To attract the provisions of Section 25F, one of the
condition required is that the workman is enpl oyed in any
i ndustry for a continuous period which would not be not |ess
than one year. Section 25B of the Act defines continuous
service for the purposes of Chapter V-A "Lay-off and
Retrenchment”. The purport of this Section is that if a
wor kman has put in an uninterrupted service of the
establ i shnent, including the service which nmay be
interrupted on account of sickness, authorized | eave, an
accident, a strike which is not illegal, a |ock-out or cessation
of work, that is not due to any fault on the part of the
wor kman, shall be said to be a continuous service, for that
period. Thus the worknmen shall be said to be in continuous
service for one year i.e., 12 nonths irrespective of the
nunber of days he has actually worked with interrupted
service, permssible under Section 25B. However, the
wor kmen nmust have been in service during the period, i.e.
not only on the date when he actually worked but also on
the days he coul d not work under the circunstances set out
in Sub-Section(1). The worknen rnust be in the
enpl oyment of the enpl oyer concerned on the days he has
actual ly worked but al'so on'the days on whi ch he has not
wor ked. The inport of Sub Section(1l) of Section 25B is
that the worknen should be in the enpl oynment of the
enpl oyer for the continuous, uninterrupted period for one
year except the period the absence is pernmissible as
nmenti oned herei nabove. Sub-section (2) of Section 25B
i ntroduces the fiction to the effect that even if the workman
is not in continuous service within the neaning of Cause (i)
of Section 25-B for the period of one year or six nonths he
shal | be deened to be in continuous service for that period
under an enployer if he has actually worked for the days
specified in clause (a) and (b) of Sub-s(2). By the lega
fiction of Sub-s2(a) (i), the workmen shall be deemed to be
in continuous service for one year if he is enpl oyed
underground in a mne for 190 days or 240 days in any
ot her case. Provisions of the Section postulate that if the
wor kmen has put in at |east 240 days with his enployer,
i medi ately prior to the date of retrenchnent, he shall be
deenmed to have served with the enpl oyer for a period of
one year to get the benefit of Section 25F

For the purposes of calculation of nunber of days
wor ked by the enpl oyee, by fiction his days of absence from
wor k have been included if the workman has been |aid off
under an agreement or as permtted by Standing O .ders
made under the Industrial Enployment (Standing O ders)

Act 1946, (20 of 1946), or under the Industrial D sputes Act
1947, or in any other law applicable to the industria
establishnent; (ii) has been on leave with full wages, earned
in the previous year; (iii) has been absent due to tenporary
di sabl enent caused by accident arising out of and in the
course of enploynment ; and (iv) has been on maternity

| eave, in case the enployee is a fenale, however, that the
total nunber of such maternity |eave does not exceed 12
weeks.

In S.K. Verma vs. The Central Governnent
I ndustrial Tribunal-cum Labour Court, New Del hi, AR
1981 S. C. 422, speaking for three Judges Bench, O
Chi nnappa Reddy, J. while considering the original provisions
of Section 25B and the amendnent brought about by Act 36
of 1964 of Section 25B of the Act, has said that Section 25F
requires that a worknman should be in a continuous service
for not |less than one year under an enpl oyer before that
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provision applies. Wile so, present, S.25-B(2) steps in and
says that even if a workman has not been in continuous

servi ce under an enpl oyer for a period of one year, he shal

be deened to have been in such continuous service for a

peri od of one year, if he has actually worked under the

enpl oyer for 240 days in the preceding period of twelve

nmont hs.

In the matter of Mohan Lal vs. Managenent
of Ms. Bharat Electronics Ltd., (1981) 3 S.C.C. 225
this Court has said that sub-s.(2) of Section 25B
conprehends a situation where a workman is not in
conti nuous service within the neaning of sub-section (1) for
a period of one year or six nonths, he shall be deened to be
in continuous service under an enployer for a period of 12
nont hs just preceding the date with reference to which
calculation is to be made, has actually worked under that
enpl oyer for not |ess than 240 days. It is not necessary for
the purpose of Sub-s. (2)(a) that the workman should be in
service for aperiod of one year and that his service is
conti nuous service within the neani ng of sub-s.(1). |If his
case i s governed by sub-s.(1) then it need not be covered
by sub-s.(2). Sub-s.(2) envisages a situation not governed
by sub-s. (1) and sub-s.(2) provides for a fiction to treat a
wor kman in continuous service for a period of one year
despite the fact that he has not rendered uninterrupted
service for one year but has rendered service for a period
of 240 days during the period of 12 Cal endar nonths
counti ng backwards ‘and just preceding the rel evant date,
bei ng the date of retrenchnent.

In the matter of Workman of Anerican Express
I nt ernati onal Banki ng Corporation vs. Managenent of
Ameri can Express International Banking Corporation
reported in 1985 (4) S.C.C. 71, the Court has said that the
expl anati on of Section 25 B is not exhaustive. |t does not
purport that only those days which are nentioned in the
Expl anation to Section 25B(2) of the Act shoul d be taken
into account for the purpose of cal culating the nunber of
days on which the workman had actwual |y worked t hough he
had not worked on those days. The Court said that the
expression "actually worked under the enployer" is only
clarificatory and cannot be used to limt the expanse of the
mai n provision. The expression "actually worked under the
enpl oyer" is capabl e of conprehendi ng the days during
whi ch the workman was i n enpl oynent and was pai d wages
by the enployer and there is no reason why the expression
shoul d be Iinmited by the explanation

In the matter of Standard Mdtor Products of
India Ltd. vs. Parthasarthy, (1985) 4 S.C.C. 78, this
Court has said that the actual working for |ess than 240 days
woul d i nclude Sundays and other paid holidays if the
workman is in enploynent of the enployer although for |ess
than a period of 12 nonths.

These deci sions in unanbi guous words laid down
that Sub-s.(1) and (2) of Section 25B conprehends different
situations for the cal culation of continuous service for not
| ess than one year and continuous service which is |ess than
one year but for 240 days in 12 nonths preceding the date
of termination under an enpl oyer.

In Mohan Lal vs. Managenent of M's. Bharat
El ectronics Ltd. (1981) 3 SCC 225, it is said by this
Court that before a workman can claim retrenchnent not
being i n consonance of Section 25F of the Industria
Di sputes Act, he has to show that he has been in continuous
service of not |ess than one year with the enployer who had
retrenched himfrom service.
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In Range Forest O ficer vs. S.T. Hadi nmani
(2002) 3 S.C.C. 25 - (At Page 26, Para 3), this Court
held that "In our opinion the Tribunal was not right in
pl aci ng the onus on the nanagenment without first
determining on the basis of cogent evidence that the
respondent had worked for nore than 240 days in the year

preceding his termnation. It was the case of the clai mant
that he had so worked but this claimwas denied by the
appellant. It was then for the clainant to | ead evi dence to

show that he had in fact worked for 240 days in the year
preceding his termination. Filing of an affidavit is only his
own statenent in his favour and that cannot be regarded as
sufficient evidence for any court or tribunal to cone to the
concl usion that a workman had, in fact, worked for 240 days
in a year. No proof of receipt of salary or wages for 240
days or order or record of -appoi ntment or engagenent for
this period was produced by the workman. On this ground
al one, the awardis |liable to be set aside."

More recently, in Rajasthan State Ganganagar
S. MIls Ltd. vs. State of Rajasthan & Another, (2004) 8
S.C.C. 161, Minicipal Corporation, Faridabad vs. Sir
N was, (2004) 8 S.C.C. 195 and MP. Electricity Board
vs. Hariram (2004) 8 S.C.C. 246, this Court has
reiterated the principal that the burden of proof lies on the
wor kman to show that he had worked continuously for 240
days in the preceding one year prior to his alleged
retrenchnent and it is for the workman to adduce an
evi dence apart from exani ning hinmself to prove the factum
of his being in enploynent of the enployer.

In the lLight of the aforesaid, it was necessary for
the workman to produce the relevant material to prove that
he has actually worked with the enployer for not |ess than
240 days during the period twel ve calendar nonths
preceding the date of termination. Wiat we find is that apart
fromthe oral evidence the workman has not produced any
evidence to prove the fact that he has worked for 240 days.
No proof of receipt of salary or wages or any record or order
in that regard was produced; no co-worker was exam ned;
nmuster roll produced by the enpl oyer has not been
contradicted. It is inprobable that worknman who claimed to
have worked with the appellant for such a | ong period would
not possess any docunentary evidence to prove nature of
hi s engagenent and the period of work he had undertaken
with his enployer. Therefore, we are of the opinion that the
wor kman has failed to discharge his burden that he was in
enpl oyment for 240 days during the preceding 12 nonths of
the date of termnation of his service. The Courts bel ow
have wrongly drawn an adverse inference for non production
of the record of the workman for ten years. The scope of
enquiry before the Labour Court was confined to only 12
nont hs preceding the date of term nation to decide the
qguestion of continuation of service for the purpose of Section
25F of the Industrial Disputes Act. The workman has never
contended that he was regularly enployed in the Panchayat
for one year to claimthe uninterrupted period of service as
requi red under Section 25B(1) of the Act. In the fact &
situation and in the light of the | aw on the subject, we find
that the worknman-respondent is not entitled for the
protection or conpliance of Section 25F of the Act before his
service was term nated by the enpl oyer. As regards non-
conpliance of Sections 25G and 25H suffice is to say that
Wtness Vinod Mshra exani ned by the appellant has stated
that no seniority list was maintai ned by the departnment of
daily wagers. 1In the absence of regular enploynment of the
wor kman, the appell ant was not expected to mmintain
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seniority list of the enpl oyees engaged on daily wages and
in the absence of any proof by the respondent regarding
exi stence of the seniority list and his so called seniority no
relief could be given to himfor non-conpliance of
provisions of the Act. The courts could have drawn adverse
i nference agai nst the appellant only when seniority |list was
proved to be in existence and then not produced before the
court. In order to entitle the court to draw inference
unfavourable to the party, the court must be satisfied that
evidence is in existence and coul d have be proved.

As a result of the discussion above, the appeal is
all owed. The orders passed by the Labour Court and the
Hi gh Court are set aside. . However, as a result of the order
passed by the Labour Court, if the respondent was enpl oyed
in service, the wages paid to himshall not be recovered.
There shall be no order as-to the cost.




