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ACT:

Constitution of /dndia, Art. 14--Calcutta H gh Court
(Original Side) Bar--Cdassification based on pleading and
acting---Separate acconodation to the different classes--If
amounts to denial of equality before the | aw

HEADNOTE
The High Court of Calcutta had separately allotted roons
in the Court premises to the Barristers for wuse and
occupation for their Bar Library Cub, to Advocates other
than Barristers for their Bar Association and’ to the
At t or neys for their Incorporated Law Society. The
petitioners, who were Advocates of the Calcutta H gh  Court
and generally practiced on its Oiginal Side and were
called to the English Bar, had not read for a period of 12
nonths in the Chanbers of a practising Barrister in England
or in Calcutta as required by the rules of the Oiginal bide
but applied for becom ng nmenbers of the Bar Library C uband
their applications were refused. Their representation to
the Chief Justice was also refused. On their application
under Art. 32 the Constitution this Court issued a Rule
agai nst the State of West Bengal and the Chief Justice.. The
Joint Secretaries of the Bar Library CQub were later on
added as parties and the Bar Association appeared as
i ntervener. The result of this intervention of -the Bar
Associ ation was that the petition as it originally stood was
broadend into a claimto abolish the exclusiveness of the
Bar Library dub in favour of all other Advocates as was
indicated in the representation nmade by the Association to
the Chief Justice of Calcutta High Court which to the
follow ng effect :--
46
We on behalf of the Bar Association hunbly
represent that no separate space may be
allotted to the said group of advocates who
call thenselves Barristers but who practice in
this Court as Advocates and are therefore in
no way to be separately treated from the
Advocates in general, and this allotment of
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separate roons to the Bar Library C ub offends
against Art. 14 of the Constitution. W dermand
justice and pray for redress of our aforesaid
grievance so that there should be one Bar
Association for all the Advocates practicing
in this H gh Court and the roonms now occupied
by Bar Library Club may be allotted to such
Bar Associ ation."

Wiile the nmatter was pending in this Court, the Bar
Library Cub altered its rules so as to admit all such
Advocates as woul d undertake only to plead and not to act
and the Attorney-Ceneral, appearing on its behalf, gave the
assurance that there would be no discrimnation, al
Advocates who undertook not to act would be eligible for
admi ssion to the club. This position was agreed to by the
Joint Secretaries representing the Bar Library Cub

field: This altered positicon meant a great i nprovenent
on the existing one and no better could be expected in the
presents proceedi ng-

Regar'd ~being had to the historical growh of the three
sections of the Bar in the Calcutta H gh Court, nanely, (1)
those who only pleaded, (2) those who both pleaded and
acted, and (3) those who only acted, it could not be said
that classification was unreasonable or that the grant of
separate accommpdation to themanpbunted to a denial of
equal ity before the law.

Since the Bar Library dub had agreed to change its
rules so as to conformexactly to the first classification
adm ssion to it would be governed by rules which would be
common to all lawers who wanted to plead only and,
consequently, there was no reason to interfere wth the
separate grant of accommpdation by the court-to the three
secti ons.

If the Bar Library Cub failed ‘to carry out the
undertaking given by it would be the duty of the Chief
Justice to frame such rules as were necessary to carry out
the purpose for which the accompdati on was granted and to
see that there was no violation of equality.

JUDGVENT:

ORIG NAL JURI SDI CTION: Petition No. 42 of 1960.  Under
Article 32 of the Constitution of India for the enforcenent
of fundanmental rights.

G S. Pathak, A P. Chatterji, E. Udayarathnam Durgabha
Deshrmukh, B. Dutta and S.S. Shukla, for the petitioners and
the intervener.
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Ranadeb Chaudhuri, S.P. Varma and P.K  Bose, for
respondents Nos. 1 and 2.

C. K Daphtary, Solicitor-General, S.N. CGhorai, S. N
Andl ey and Raneshwar Nath, For respondent No. 3.

N.C. Chattejee, S.N. Chorai, S.N Andley and Raneshwar
Nat h, for respondent No. 4.

Cctober 7, 1963. The Judgnent of the Court was
del i vered by

SINHA  C J.--This petition under Art. 32 of t he
Constitution arises out of the unfortunate difference which
has a long history behind it, between two sections of the
Calcutta High Court Bar. The four petitioners in the
petition, as originally presented, are advocates dul y
enrolled in the Calcutta Hgh Court (to be hereinafter
referred to as the Court) between the years 1948 and 1952,
and claim to be entitled to appear and plead in the said
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High Court in the exercise of its Oiginal as well as
Appel l ate jurisdictions. The respondents are; (1) the State
of West Bengal, represented by the Chief Secretary, and (2)
the Chief Justice of the Court.

It appears that the petitioners generally practice the Court
in the exercise of its Oiginal jurisdiction. |In the vyear
1956 they were called to the English Bar by the Hon ble
Society of the Mddle Tenple in the Mchael mas Term The
petitioners duly notified to the Registrar, Oiginal Side of
the Court, to correct the register of advocates practising
on the Oiginal side, by adding "Barrister-at-Law' after
their nanes. Thus, the petitioners who started as
advocates of the Court claimto have becone entitled to the
additional qualification of a "Barrister" though they had
not read for a periodof 12 nonths in the chanbers of a
practising Barrister in England or a practising Barrister in
Calcutta, as required by the rules of the Original side of
the Court. In other words, according to the rules of the
Court, | there were three classes of advocates practising in
the Court’; nanely, (1) a Barrister who had read for not |ess
t han

48

12 rmonths in the chanbers of a practising Barrister in
Engl and or in Calcutta; (2) a Barrister who had not so read
in the chanbers of a Barrister; and (3) any person who had
obtained a Bachelor’'s degree in Law of a recogni sed
uni versity and had obtained the qualification to practise on
the Oiginal side of the Court after passing the necessary

tests. The High Court is saidto maintain tw Ilists of
advocates entitled to appear and plead in the said Court on
the Oiginal side, namely, list 1 containing the nanes of

persons enrolled as advocates on the basis of their being
Barristers-at-Law, and |ist 11 containing the names of other
advocates than Barristers-at-Law. The petitioners claimthat
i nasmuch as they were persons duly qualified to appear and
plead in the said Court in the exercise of its Oigina
jurisdiction and were so enrolled as advocates, it was not
necessary for themto further read in the chanbers 'to becone
advocates of list 1, of the Court, according to the
classification set out above. A portion of the building of
the said Court has been allotted for the use of advocates of
the Court. That portion has again been sub-divided into two
portions; (1) one occupied by the Bar Library Cl ub
consisting of advocates. of list 1 aforesaid, and (2) the
other in the occupation of the Bar Association which
consi sts of advocates other than advocates of |ist 1. The
petitioners, though they have been able to add the word
"Barrister" to their names, have not been admitted to the
Bar Library Club, which is rather of an exclusive character.
The petitioners thus suffer froma disability, because'it is
said that litigants and/or solicitors generally prefer to
engage an advocate who is a barrister and is a nenber of the
Club. The petitioners’ application for becom ng nmenbers of
the Cdub was not entertained by it, and, thus, they -are
bei ng excluded fromthat portion of the Court building which
is in the exclusive occupation of advocates of list 1
af or esai d. The petitioners and another advocate nade
representations to the Hon'ble the Chief Justice of the
Court for having equal advantage and facilities of
acconmodati on nmeant for the advocates of the Court, that

49

is to say, for that portion of the building which is in the
occupation of the Bar Library Cub. In reply to the
aforesaid representation, the petitioners were informed by
tlLe Secretary to the Hon’ ble the Chief Justice that free
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accommodati on had been provided by the Court, in different
parts of the Court building, to the different sections of
the legal profession, nanely, for Barristers, advocates
other than Barristers, and attorneys who are entitled to
practise in the Court as such, and not for the use of any
Club. But it was further pointed out in that conmunication
from the Secretary to the Chief Justice that as the
petitioners had not read in the chanmbers of a Barrister for
one year, they were not entitled to the use of the rooms
allotted to Barristers of that class.

The petitioners made further representations to the
Hon’ bl e the Chief Justice but without any tangible results.
It further appears that ‘a suit had been instituted in the
Cty Civil Court, which was pending in 1960, but was
wi t hdr awn Later, with reference to t he rights of
accommodation simlar to that clained by the petitioners,
though they were not parties to that st;it. The petitioners
were informed i n February, 1960, by the Secretary to Hon' ble
the Chief Justice that the Chief Justice could not do
anything " in the matter in view of the pending suit. The
petitioners’ grievance seenms to be contained in paragraphs
36 and 37 of their petition, whichis to the follow ng
ef fect:

"The excl usi ve use of a |large portion of
the said space and the reference to or of the
Advocates who are menbers of the said Club as
nmenbers of the English Bar and/or reference to
themas counsel and to the other Advocates as
Advocates has generally given an_inpression
that Advocates who are menbers of = the said
Club are superior class of Advocates than the
Advocates who are nenbers of the Indian Bar
Since your petitioners are not nenbers of the

said Cub you,” petitioners are generally
included in the latter category.

1 SCl/64--4
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Your petitioners state that due to the
di scrimnation exerci sed and t he non-
availability of equal opportunities to your
petitioners as hereinbefore st at ed your
petitioners have been and are being greatly
prejudiced in their profession. The provisions
nmade in the rules for original side of the
said Court and for Barristers-are ultra vires
the Indian Bar Council’s Act and/Or anmpunts to
di scrimnation."

Thus, the gist of the petitioners’ conplaint is  that
they have been denied by the State equality before the /| aw
The petitioners further state that they made demands for
justice from the respondents, which they have  not yet
granted to thenm hence the petitioners pray for a wit in
t he nature of wmandamus directing them to allow. the
petitioners to have the use and benefit of the space in the
Court, now occupied by the Bar Library Club, and not to
di scrimnate and/ or differentiate bet ween di f ferent
sections of the Advocates enrolled in the Court and entitled
to practise on the Oiginal side of that Court.

This Court, in due course, directed the rule to issue
and also granted liberty to the petitioners to apply for
i npl eading the Bar Library Cub as a party respondent.

In response to the notice, the Registrar of the Court
put in an affidavit on behalf and under the direction of the
second respondent---the Chief Justice of the Court. The
affidavit states the relevant facts as foll ows. Separ at e
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accommodation is provided in the H gh Court building for (1)
Barristers who practise as advocates of the Court on being
enrol |l ed under the Original side rules of the Court; (2) for
Advocat es enrolled as such by the H gh Court and (3) for the
Attorneys of the Court for their legal work in the Court.
Setting out the history of the privilege of occupation of
certain roons in the Court by the different branches of the
| egal profession, it is stated that free acconmmodation in
the then Supreme Court building was first provided in the
year 1825

51

to the Barristers then practising before the Suprene Court,
and that privilege has been continued in the H gh Court

building as well. The Barristers have their association
known as the Bar Library O ub. The association of the other
advocat es is known as the Bar Association, and t he

associ ation of theattorneys is called the Incorporated Law
Soci ety. Each of the three branches of the profession | ooks
after the accommodation provided by the Court. The
accommodation thus provided by the Court is only for bona
fide professional business. The Barristers, Advocates and
Attorneys are all licensees in respect of the acconmmpdation
provi ded f or them which is rent-free; t he cost
structural additions or alterations are borne by the
Gover nrent ; only 'electrical installations are to be set up
and mmintained by the |icensees at their own cost. It was
further stated that the legal position in regard to the High
Court building is ‘and has always been that it has been
pl aced at the disposal of the Hon' ble the Chief Justice and
the Hon’ bl e Judges of the Court for the admnistration of
justice, and that the allocation of accommodation inside the
Court building is a matter entirely for the Court, ' subject
of course to the condition that no part ~of the prenises
should be allowed to be utilised except for bona fide
purposes of the Court’s work. —As regards the representation
made by the petitioner to the Chief Justice, it 1is stated
that the nmatter was examined by H s Lordship and a mnute
was recorded, the relevant portion of which is as foll ows:
"But the persons recently called to the
Engl i sh Bar under consolidated regul ation No.
43, arc not entitled to practise in-this Court
as Barristers. Under the Rules of the Court, a
Barrister of England or Northern I'rel and
beconmes qualified to practise in this Court as
a Barrister-Advocate only after reading for
twelve nonths in the Chanbers of a Barrister
in London or in Calcutta and “upon hi s
enroll ment as an Advocate thereafter. The
Advocat es who have recently been called to the
English Bar under regulation 43 but who' have
not read in Chanbers for a year
52
and have not been enrolled as Advocates on the
conpl etion of such reading, are only entitled
to practise in the Court, including t he
Oiginal Side, on the strength of their being
Advocat es of the Appellate Side, but they are
not entitled to practise in Court as
Barristers. Consequently, at the pr esent
nonent, they are not entitled to use the
rooms allotted to Barristers, entitled to
practise as such."
It was also stated in the affidavit t hat further
representati ons were nade to the Hon' ble the Chief Justice,
but it was not considered proper by him that any
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adm ni strative or der shoul d be passed on t hose
representations in view of the pendency of a suit, which in
the neantine bad been filed inthe Cty Civil Court at
Cal cutta, being Title Suit No. 339 of 1958 with | eave under
Oder 1 rule 8 of the Code of. Civil Procedure for a
declaration that all Advocates are entitled to the wuse of
the roons in the H gh Court building now used by the
Barri sters.

It appears that in pursuance of the leave granted by
this Court, Shri Dipak Kumar Sen and Shri  Mathura Nath
Banerjee, joint secretaries of the Bar Library Cub of the
Court, who were added as respondents 3 and 4, put in an
affidavit in answer to the petitioners’ claim by way of an
objection to the naintainability of the Wit Petition. They
state that they were not public servants, and, therefore, no
wit-lay against themor against any other nenber of the Bar
Li brary Cub, or the Bar Library Cub itself, for anything
done by ‘them They denied the petitioners’ right to be
nenbers of the Club or to use the roonms in the possession
of the Club: It is further stated that the Bar Library Cub
is "a private proprietary Association of nenbers governed by
its own Rules", and that theaction of the said nmenbers or
of the said Club is not anenable to any wit. They add that
the Hon'ble the Chief Justice of the Court was also not
anmenable to any wit for actions conplained of; the Hon ble
the Chief justice had discharged his adnministrative duties
and his actions were not justici-

53

abl e. Li kewi se, it was further contended that the ’first
respondent, the State of West Bengal, also was simlarly not
anenable to any wit -inasnuch as the said respondent had
di scharged executive and not judicial functions in  allow ng
certain accommodation in the Hi gh Court building to be used
by the nenbers of the Bar Library Club. ~The history of the
establishment of the Club is then set out. Dealing with the
claimof the petitioners, it is stated that by a resolution
of the Bar Library dub, passed on June 14, 1957, and
confirmed on February 14, 1958, it was decided by the
menbers of the said Cub that Advocates of the Calcutta H gh
Court, called to the, Bar under regulation 43, should not be
admitted as menbers of the Bar Library Cub. The statenent
in the affidavit filed under the directions of the Hon ble
the Chief Justice, as aforesaid, to the effect that the
accommodation was given to Barristers practising in the
Calcutta High Court as such was not correct and that the
true position was that it was "given to the nenbers of the
Bar Library Cub". It was claimed that the accomopdation
given respectively to the three Associations, - namely, the
Bar Library Club, the Bar Association and the |ncorporated
Law Soci ety was used and controlled by the said Associ ations
for the benefit of their respective nmenbers and persons who
were not menbers of the respective associations could not
claimany legal right to use the accommodati on provided for
that particular association. In answer to the contention
that the petitioners had been denied equality before the
law, it was asserted that the H gh Court orders regulating
the nmanner in which the different associations shall be
provi ded acconmmodat i on was based on reasonabl e
classification of legal practitioners, and that there was no
di scrimnation. It was also claimed that the dub had
conplete discretion in he matter of adm ssion of nenbers to
it; that no ne had a legal right to claimnmenbership of th
Club and that as the petitioners were not nenbers of the
Club, they had no legal right to use the acconmpdation
allotted to it And, lastly, it was contended that the
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petition

54

was bad for non-joinder, first, of the Hon' ble Judges of the
H gh Court, and secondly, of the nenbers of the Bar Library
Club, other than those already inpleaded, nanmely, the
respondents 3 and 4 aforesaid.

On these pleadings and further affidavits filed on
behal f of some of the petitioners and sonme of t he
respondents, the matter was placed before a Constitution
Bench of this Court, presided over by Gaj endragadkar J., on
April 16, 1962, and the Court made the follow ng order

"M. A V. Viswanatha Sastri for the
Petitioners wants to raise the |arger question
about the constitutionality of the allotnent
of roonsto different sections of the Bar in
the Calcutta High Court. We think that it 1is
desirabl e that the petitioners should nove the
| earned ~ Chief Justice of the Calcutta Hgh
Courtand place before himtheir case that the
al lotment of the roons offends against Art. 14
of the Constitution and that the Barristers,
who constitute the Bar Library O ub, cannot be
treated as constituting a branch of t he
prof essi on by thenselves. " Since this aspect
of the matter was not placed before the
| earned Chief Justice it i's necessary that the
petitioners should pray for redress before the
| earned Chief Justice of the Calcutta High
Court \in the first instance before noving this
Court. The petition, is, therefore, adjourned
for three nmonths to enable the petitioners to
nove the Chief Justice inthat behal f."

In pursuance of the order of this Court, set out ' above,
the petitioners nade a further representation to the Hon' ble
the Chief Justice of the Court on My 11, 1962, stating that
all advocates enrolled in the Court and entitled to appear
and plead on the Original side stand on the sane /footing,
wi thout any distinction and/or discrimnation, and as' such
are entitled to the use of the acconmodation allotted 'to and
occupied by the Bar Library Club in a portion of the Court
buil ding. They also recited the previous
55
history of their representations to the successive  Chief
Justices of the Court and pointed out that the all otnent ~ of
separate acconmmpdation for Barristers as such, ~who _cannot
practise as such, offended against Art. 14 of t he
Consti tution. They, therefore, represented to the Hon'ble
the Chief Justice that as advocates of the Court they may be
allowed to use the said space occupied by the Bar Library
Club and/or its nenbers, and equal rights and privileges for
the purpose of carrying on their’ profession nay be accorded
to them

The Bar Association of the Court separately wote a
letter dated May 22, 1962, representing to the Hon' bl e Chief

Justice their grievances in simlar terns. To t hat
representation, the Secretary to the Hon ble the Chief
Justice sent an answer dated June 21, 1962. In that letter

it is stated "that his Lordship thinks that it is emnently
desirable that the Bar Library Club and the Bar Association
shoul d amal gamate, and that the roons in the H gh Court
buildings allotted to the Bar Library CCub and the Bar
Association should no longer remain in their excl usi ve
occupation but should be thrown open to all who are nenbers
of the two Associations, on terns and conditions to be
mutual |y agreed upon between the two Associations.........
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and that nothing will give H's Lordship greater pleasure
than to see the two Associations nerge into one and
occupying the roons allotted to themjointly from July 1
when the Centenary celebration of the Calcutta H gh Court
will begin." A copy of the said letter was al so forwarded
to the petitioners in answer to their representation to the
Chi ef Justice. Apparently the two wings of the profession,
represented by the two organisations aforesaid, could not
agree to such terns as were contenplated in the letter
af or esai d. The attenpt at analganmation of t he t wo
organi sations or to conme to any agreed terns between them
having failed, the Bar Association nmoved this Court by
maki ng an application for intervention by the nenbers of the
Bar Associ ation. That ~ application for inter-
56
vention, filed in July 1962, was allowed by the Court on
Septenmber 27, 1962. W+th the application for intervention
the correspondence between the previous Chief Justices and
the Association was enclosed. It . is noteworthy that the
scope of the representation made by the Association is nuch
wi der than the grievance sought to be ventilated by the
petitioners in their petitionto this Court, as will appear
fromthe Follow ng extract fromtheir representation to the
Chi ef Justi ce:
"Accordingly we on behalf oF the Bar
Associ ation hunbly represent "that no separate
space may be allottedto the said group of
Advocates who call themselves Barristers but
who practise in this Court as Advocates and
are therefore in - no way to be separately
treated from the Advocates in general, and
this allotnent of separate roons to the Bar
Library Cdub offends against Art. 14 of the
Constitution. W demand justice and pray for
redress of our aforesaid grievance so that
there should be one Bar Association for al
Advocates practising in this Hgh Court and
the roons now occupi ed by Bar Library C ub may
be allotted to such Bar Association."

In answer to the petitioners’ further affidavits and
the application for intervention filed and allowed, _as
aforesaid, an affidavit was filed in this Court on behalf of
respondents 3 and 4 to the effect that accombpdation in the
Court building had been provided for the use of the three
groups of lawers, nanely. (1) Banister-Advocates who are
not entitled to act and do not act either on the Oigina
side or the Appellate side, and plead only; (2)  Attorneys
who only act on the Original side, and (3) Non-Barrister
Advocates who both act and plead and who belong to the Bar
Associ ati on. It is also stated that the space occupied by
the Bar Library Cub is used exclusively as Ilibrary and
reading roomto enable the nenbers of the Club to prepare
for the hearing of the cases in which they are engaged; the
inner study room of the Cub, where silence has to  be
mai ntai ned, is exclusively reserved
57
for nenbers oF the Club for the purposes of study only: in
other roons of the Bar Library Cub every nmenber of the
| egal profession is allowed free access. A very inportant
statenment was al so nade in the affidavit to the effect that
in view of the controversy raised recently about admni ssion
of non-Barrister Advocates as nenbers of the Bar Library
Club, the Club by its resolution adopted on 'March 2, 1962,
has altered its rules so as to adnmit non-Barrister Advocates
al so as menbers. W shall have to say sonething nore |ater
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with respect to this. It is further stated that as a result
of the amendment aforesaid, of the rules of the Club, there
is now no restriction whatever against any nmenber of the
| egal profession, not being an Attorney, becomi ng a nenber

of the dub, irrespective of whether or not he is a
Barri ster, provi ded that he confines his practice to
pl eading only. In pursuance of this anendnent, it was

further stated that three Advocates who were not Barristers
had been recently adnitted as nenbers of the Club and that
nore such applications have been received for admi ssion as
menbers. And, finally, it is said that the Attorneys who
only act on the Oiginal side have been given two roons in
the Court building for their occupation, the Bar Library
Club whose nenbership is confined only to those advocates
who only plead but do not act has been allotted four roons,
and the Bar Associ ati on whose nenbers are entitled both to
act and to plead have been allotted six roons in the
prem ses of the Court.

Besi des those statenents in'their affidavit, in answer,
the respondents 3 and 4 have al so raised several points in
answer to the petition, as originally nmade, as also in the
intervention petition. “It is contended that the origina
petitioners or the nenbers of the Bar Association have no
fundanental rights which they can enforce by a wit under
Art. 32 of the Constitution, and that, therefore, they have
no cause of action. /It is also pointed out that the case
tried to be nmade out by the original petitioners and that
58
made out in the petition for intervention are inconsistent
inasmuch as the forner claimto be admtted to the use and
occupation of the accommodation allotted to the Bar Library
Club in preference to the space occupied by the Bar
Associ ation whereas the interveners represented to Hon' ble
the Chief Justice that there should be no preferentia
accommodation given to the Club and that both the w ngs
shoul d becone one. It is also contended that all the wi ngs
of the profession being nere licensees of the Court in
respect of the accommpdation allotted respectively to /'them
none of the Associations can claimany |egal or fundanenta

rights. It is also suggested that the allotnment of three
separate portions of the Court prem ses, as aforesaid, can
be justified on the ground of reasonabl e classification

having regard to the nature of business transacted by them
in the discharge of their respective duties.

It would thus appear that the condition now prevailing
at the Bar of the Calcutta Hgh Court vis-a-vis the
different sections is the result of a historical process
whi ch began about two hundred years ago, soon after. the
grant of the Diwani to the East India Conpany in 1765.  \Wen
the Suprenme Court was established in Calcutta, npost of the
work was in the hands of English Barristers so  far as
pl eadi ng was concerned, and so far as acting was concerned
it was in the hands of attorneys or firms of Attorneys,
again nostly British. Even before the establishment of the
Calcutta High Court in 1862, the Bar Library Cub had cone
into existence in 1825 and the Court had granted the nenbers
of the English Bar acconmodation within the Court precincts.
After the establishnent of the High Court, this arrangenent
continued and the three sections of the Bar which cane to

function in the Hgh Court were allotted separate
accommodat i on. The Bar Library Cub continued to have its
separate accompdation from that allotted to the Vakils, as
they were called until the passing of the Indian Bar

Councils Act (XXXVI11 of 1926). It was again the result of
British rule in India, which
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i ntroduced their own legal systemin this country, that the
menber of the English Bar who practised in the H gh Court on
the original side, or even on the appellate side, continued
to enjoy higher status in the matter of seniority, so much
so that a Vakil on the appellate side of the H gh Court of
even 50 years’ standing would be junior to a Barrister wth
even one year's standing. This naturally led to the
agitation for a unified bar with equal rights of audience,
according to seniority in standing, irrespective of whether
he was a Barrister fromEngland or was a Vakil with a |aw
degree fromone of the recognised wuniversities in India.

The result was the Indiian Bar Councils Act, (XXXVIII of
1926). So far as practice on the original side of the Court
was concerned, nuch _depended on the goodwill of t he

Attorneys or firms ~of Attorneys, who in course of time
ceased to be entirely British in character. Thus, we have
now nost of the menbers of the English Bar who are Indians,
and so are the Attorneys. Mich of the differences, between
an Advocate who was not a Barrister and an Advocate who was
a Barrister, —and nuch of ‘the disabilities of the former
class in the way of appearance on the original side, have
di sappeared as a result of the Indian Bar Council Act,
1926, and the Advocates Act (XXV of 1961) which have the
benefit of wunifying the Bar of India. 'In spite of that,
vested interests die hard, and this litigationis a result
of the conflict between vested interests viz. those who w sh
to join that group of vested interests, and those who w sh
to abolish those interests. The petition, as filed in this
Court originally, was based on the grievance that in spite
of the fact that those advocates had been called to the
English Bar they were not being adnmitted to the Bar " Library
Club, and represented an attenpt to be admitted to those
exclusive rights which were enjoyed by the nenbers 'of the
Club. On the other hand, the nmenbers of the Bar Associ ation

who have intervened later in this controversy in this
Court, have attenpted to abolish the exclusiveness' and to
claim those rights for every one who is entitled to be
cal l ed an Advocate.

60

Successive Chief Justices of the Court, beginning from |ate
Sir Trevor Harris have synpathized with the attenpt of the
Advocat es of all classes to get wunified into one
organi sation on an equal footing, but they rightly pointed
out that the desired result could be achi eved only by nutua

agreement anongst the two sections of “Advocates. The
present Chief Justice reiterated in his letter of June 21

1962, that the Court would be very pleased to see that the
two Associations nerge into one and occupy . the  roons
allotted to themjointly with effect from July 1, /1962,
which was the date originally fixed for’ the “Centenary
celebrations of the Court. The occassion was quite an
appropriate one for the consunmation of the desired

uni fication of the entire Bar of the Court. But
circunstances did not prove propitious to such a desirable
result. It only shows that we cannot conpletely w pe out
the past and that nmuch of’ the | egal system introduced

during the British regine nust continue for the better or
for the worse. The situation has not been rendered |Iess
conpl ex by the continued existence of the third wing of the
prof ession, the Attorneys. Though opi nion has been sharply
divided as to the desirability of the continuance of this
old institution inported fromEngland, the fact renmins that
a large section of litigants on the Original side of the
Court continues to enploy the services of that class, and
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those who have been cultivating the good-will of that class
natural ly have the advantage on their side.

W have, therefore, to take full notice of the fact
that there are two sections of Advocates practising at the
Bar of the Court, besides the Attorneys, nanely, the menbers
of the Bar Library Cub who only plead but do not act, and,
secondly the nenbers of the Bar Association who not only
pl ead but act al so, though there may be nmany who only plead
but do not act. And then there are the Attorneys who only
act . It is entirely the | ookout of the litigants, through
their attorneys, to engage as their advocates, only for
pl eadi ng, such nenbers of the Bar as they
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choose. It is not entirely correct to assert t hat
menbership of the Cub is a determining factor in being
chosen to plead a case. Litigants are naturally interested
in the best results in their litigation and nust be presuned
to act in the best interests of their cause. And, therefore,
what has happened in the Bonbay Hi gh Court during the | ast
50 years ‘and nore, may al so happen in the Court, if the Bar
Association is able to throwup advocates of the right
cal i ber.

View ng the whole case fromthe point of view of the
l[itigant public and the practising | awers thenselves, we

think that the best interests of the Court will be served,
and we are only interested in the best interest of the Court
itself, by recognising the necessity for t he three

categories of legal practitioners in the Court, nanely, (1)
those who only plead, (2) those who both plead and act, and
(3) those who only act. Wththat end in view, and at the
instance of the Court, the nenbers of the Bar Library dub
recogni sed the need for anmending their rules so as to admt
such advocates as would only plead irrespective of the
guestion whether or not they were Barristers. Accordingly,
they intimated to the Court that they had nade necessary
amendnents in their rules. ’'the principal amendment is in
rule 1, which is to this effect:

"1. Rule (1) shall be deleted” and the
foll owi ng shal | be substituted in its
pl ace: - - -

1. The Bar Library Cub shall consist of: -

(a) Barristers of England or Ireland,” or
nmenber s of the Faculty of Advocates in
Scotland after passing the exam nation or
exam nations prescribed by the authorities in
Engl and or Ireland or Scotland, as the case
may be, who arc enrolled Advocates of the
Cal cutta Hi gh Court:

(b) Ot her Advocates of the Cal cutta High
Court, who are entitled to practise on the
Oiginal side of the Calcutta High
62
Court under the rules lot the tine being as
the Commttee of the Club may from tinme to
time determ ne as hereinafter referred to.™

In Rule 25, the following consequentia
changes had been nmde:
“In rule 25 after the words ' purposes
of the Club’ add the words: "-
"and determne fromtinme to time having regard
the accommodation in the club the nunber of
the Advocates nmentioned in Rule 1 (b) herein
to be admitted as menbers of the Cub’."
It was pointed out on behalf of the petitioners and the
i nterveners that the Cub has, even by amending rule 1 read




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 12

with additions to rule 25, quoted above, reserved to itself
the right tolimt the nenbership. The Ilearned Solicitor-
CGeneral , on behalf of the Bar Library C ub, very
appropriately intimated to us that the additions to rule 25,
objected to on behalf of the petitioners, shall be w thdrawn
so that the petitioners may be assured that there will be no
discrimnation exercised in the matter of adm ssion and that
any application for adm ssion shall be dealt with on its
nerits. O course, only those Advocates who undertake not
to act shall be eligible for admi ssion as nmenbers of the
d ub.

This arrangenent, agreed to by the respondents 3 and 4
representing their Cub, is a great inprovenent upon the
position as it was when this Court was noved, and we are
satisfied that nothing better could have been achieved as a
result of these proceedings.

It will be noticed that we have not dealt with this case
in the legalistic way in which it was sought to be presented
on ei t her si de. We have  been chiefly gui ded by
consi derations of 'public good', that is to say, that the
Court should be assured of ‘efficient and willing assistance
fromthe Bar. It is only to be hoped that this forward step
is a precursor of further inprovements in the relations
bet ween t he
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different sections of the Bar so that they may grow into a
unified bar wth all the best traditions which it has
inherited fromthe past and which it is its duty to uphold
in the vyears to cone to the lasting credit of. the I|ega
profession and to the lasting benefit of all concerned wth
law and litigation

In view of what we have said, the final position which
emerges is this. There are three sections of the Bar in
the Court, viz., (1) those who only plead, (2) those who
both plead and act and (3) those who only act. This

classification in our opinion is reasonable taking into
account the past history ‘to which we have already
referred. Grant of separate accompdation therefore to

these three sections of the Bar cannot anount to denial of
equality before the law. The Bar Library dub  has al ready
agreed before us to change its rules so that the dub
conforms exactly to the first section;and admission to it
will be governed by rules which are coomon to all lawers
who want only to plead;there is therefore no reason to
interfere wth accomodation provided by the Court to the
three sections of the Bar. W have al so no doubt that the
Chief Justice will see that the undertaking given by the Bar
Library Cub will be carried out. W may add that in  case
the wundertaking is not carried out, the Chief Justice wll
see that necessary and appropriate rules are framed / which
will carry out the purpose for which the accomobdation is
pl aced at the disposal of the three sections of the Bar and
the same are inplenented so that there is no denial of
equality before the |aw and acconmpdation is used for the
three sections we have indicated above.

In this view of the matter, the petition fails and
is hereby disnissed. W |eave the parties to bear their own
costs.

Petition dism ssed.
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