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HEADNOTE

The appellants Dilip Kumar, Bharatsi ngh-and Rohitsingh
were convicted for conmitting the nmurder of ~one Arun
Bhar gava. The |earned Sessions Judge convicted Dilip Kumar
under s. 302 and Bharatsingh under s. 302 read with s. 34
and Rohi tsingh under s. 303 I PC and sentenced themto death.

One Prabhu was nurdered before the incident in question
took place for which Rohitsingh was sentenced to life
i mprisonnent by the Sessions Court in My, 1972. 1n appeal
Rohi tsi ngh was acquitted by Madhya Pradesh Hi gh Court in
February, 1974, being the sanme day on which the H gh Court
pronounced its judgnent in the present case. The Sessions
Court in the instant ease, had to inpose the death sentence
on Rohitsingh as he was, at the time of conviction for the
present offence, undergoing sentence of inprisonnment for
life.

The Hi gh Court confirmed the conviction and sentence of
Dilip Kumar. The H gh Court also confirmed the conviction
and sentence of Rohi t si ngh. Wi | e mai ntaining the
conviction, High Court reduced the sentence of Bharatsingh
to inmprisonnent for life.

In May, 1974, this Court granted Special Leave to the
appellants limted to the question of application of section
303 in the case of Rohitsingh and sentence in cases of all
N

HELD : (Per Chandrachud and Bhagwati, JJ.)

1. Bharatsingh has been convicted under s. 302 read
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with s. 34. He has been awarded the mninmm sentence for
murder under section 302 and that sentence cannot be
reduced. [291-(Q

2. As regards Dilip Kumar, there is no reason to reduce
the sentence of death inmposed on himby the Sessions Court
and confirmed by the High Court. The deceased Arun Bhargava
was sitting in front of a hotel at Ujain. Bharatsingh and
Rohi t si ngh caught hold of his arns frombehind and Dilip
Kurmar stabbed himon the chest with a big knife. As a result
of the injury the pleura, the pericardium of the right
ventricle of the heart were extensively damaged. Mtivel ess
murders are not necessarily acts of nmad and unhi nged peopl e.
Prosecution is often unable to collect satisfactory evidence
on the notive behind the crine. Dilip Kumar’s conduct cannot
be viewed with leniency and the Hi gh Court was right in
confirmng the death sentence. [291-G H, 292-A]

3. Rohitsingh*s appeal arising out of Prabhu’s murder
was al lowed by the H-gh Court and i mediately thereafter it
took up for consideration the appeal arising out of Arun
Bhar gava''s murder. Thus, when the H gh Court pronounced its
judgrment in the instant _case Robitsingh was not under the
sentence of i mprisonnent for life. The H gh Cour t
erroneously held that for ~the purpose of determining the
application of s. 303, the date on which the subsequent
offence of murder /is committed is the relevant date. S. 303
does not afford a clear clue to the solution of the probl em

raised in the appeal. Wen a person who is sentenced to
i mprisonnent for l[ife conmts a  nurder the previous
convi ction

290

assunes a graver proportion- and becones an aggravating
circunstance but the aggravation is on the assunption that
the previous coevictionis lawful and valid. An order of
acquittal in regard to the previous offence w pes out the
guilt and turpitude attaching to the previous conviction,
for the true inplication of an acquittal is as if the
offender did not commit the offence for which he was tried,
no matter whether the aequittal is founded on benefit of
doubt or based on the overall rejection of the case.
Therefore, if a court, whether of the first~ instance or
otherwise, finds on the date on which it records its
decision that the accused before it is no longer under a
sentence of |ife inmprisonment it cannot wunder s. 303
sentence himto death. [292 DF, G 293 B-E]

4. It is a well-established proposition that a court
seized of a proceeding must take into account events
subsequent to the inception of that proeeding. That position
is widely accepted in Cvil Law and there is no reason why
the principle should not be extended to crim nal proceedi ngs
with appropriate nodifications. According to the H-gh Court
there was no warrant for substituting the words "whoever is
convicted for murder" for the words ’'whoever ‘comits

murder”. In taking this viewthe H gh Court overl ooked the
fundanmental principle of crimnal jurisprudence that an
accused is presuned to be innocent wuntil his guilt is

established. "Whoever commits nurder" nust mean "whoever is
proved to have committed nmurder" and not "whoever is alleged
to have comitted nurder". [294 B-C, F-QG

5. When s. 303 speaks of a person under sentence of
imprisonnment for I|ife it means a person under an operative
execut abl e sentence of inprisonment for life. A sentence
once inmposed but later set aside is not executable and,
therefore the court convicting the accused of nurder cannot
take such a sentence into account for inposing the sentence
of death by the application of s. 303. [295-B]
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6. On nerits, there is no justification for
di stingui shing the case of Rohitsingh from that of
Bhar at si ngh. Therefore Rohitsingh's sentence ought to be
reduced fromdeath to inprisonment for life. [295-(

Per Sarkaria J. (concurring)

The key words in the phrase "being under sentence of
life inprisonnent” is "sentence". It is capable of a strict
as well as a broad interpretation. In a broad sense it may
include a sentence which has not becone final but is stil
liable to be inpeached by way of appeal or revision. In the
strict sense, the ambit of the word would be limted to a
sentence which has becone final, absolute and indefeasible.
S. 303 nmkes nurder by a [ife convict punishable wth death,
| eaving no discretion to the court. The section is draconion
in severity, relentless and inexorable in operation. It is
well settled that such a penal provision rmust be strictly
construed and in the absence of clear conpelling |anguage
shoul d ~ not be” given a wder interpretation. If two
constructions are possi bl e upon the | anguage of the Statute,
the court. nust choose the one which is consistent with good
sense and fairness, and eschew the  other which makes its
operation unduly oppressive. Unjust or unreasonable or which
would lead to strange, inconsistent results or otherw se
i ntroduce an el ement of bewi | deri ng. uncertainty and
practical inconvenience in the working of the statute. If
the strict construction is adopted either the hearing of the
trial would have to be postponed till pronouncenment of the
sentence by the final judicial authority of a conditiona
sentence may be passed in the trial for the subsequent
of fence. However postponnent of ~trial 1is ~not desirable.
Passi ng of conditional sentence would be manifestly illegal
[295 H, 296A, DG 297 H, 298 A-B]

2. There is authority for the proposition that an order
of acquittal particularly one based on nerits, w pes off the
conviction and sentence for all purposes and is void as if
it had never been passed. It is a true annulment wth
retroactive force. [298-(

291

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
188 of 1974.

Appeal by special leave fromthe Judgnent and Order
dated the 27th February, 1974 of the Madhya Pradesh High
Court Indore Bench in Crimnal Appeals Nos. 61 to 63 and
Deat h Reference No. 2 of 1974.

A N Milla and S. K Ganbhir for the Appellants.

I. N Shroff for the Respondent.

The Judgnment of Y. V. Chandrachud and P. N. “Bhagwati,
JJ. was delivered by Chandrachud, J., R S. Sarkaria, J.
gave a separate Opinion.

CHANDRACHUD, J. Since this appeal by special |eave.is
limted to the question of sentence, it would be enough to
set out the facts bearing on the sentence.

The appellants, Dilip Kumar, Bharatsingh and Rohitsingh
were tried by the Sessions Judge, Ujain, for comrmitting the
murder of one Arun Bhargava. The |earned Judge convicted
Dilip Kumar under section 302, Bharatsingh under section 302
read with section 34, Rohitsingh under section 303 of the
Penal Code and sentenced themto death. The Hi gh Court of
Madhya Pradesh, [|ndore Bench, confirmed the conviction and
sentence of Dilip Kumar and Rohitsingh. The conviction of
Bhar at si ngh was also confirned but the Hi gh Court reduced
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his sentence to inprisonnment for life.
On May 3, 1974 this Court granted special |eave to the

appellants "linmted to the question of application of
section 303 in the case of Rohitsingh and sentences in case
of all". Counsel for the appellants wurged that under this

order Bharatsingh is entitled to challenge the sentence of
life inprisonnent inposed upon himby the H gh Court and
since that cannot be done wi thout challengi ng Bharatsingh's
convi ction under section 302 read with section 34, the order
of conviction is also open to challenge in this appeal
There is no nerit in this argunent. Rohitsingh’'s case apart,
the special |eave petition filed by the appellants was not
admtted on the question of <conviction and |eave was
expressly restricted to the question of sentence only.
Bhar at si ngh having been convicted under section 302 read
with section 34, there is no scope for any argument as
regards the sentence inposed on him The m ni mum sentence
for murder under section 302 iis inprisonment for life and
that is the sentence which the H gh Court has inposed on
Bhar at si ngh-

At regards Dilip Kunmar, we see no reason to reduce the
sentence of death inposed on himby the Sessions Court and
confirmed by the H gh Court. On June 20, 1973 at 9 p.m the
deceased Arun Bhargava was sitting in front of a hotel in
U jain. Bharatsingh and Rohitsingh caught hold of his arns
frombehind and Dilip Kumar stabbed himon the chest with a
big knife. As a result of the injury, the pleura, the
pericardiumand the right ventricle of the heart were al
cut. Dilip Kumar’s conduct cannot be viewed with |eniency
and the Hgh Court was right in confirmng the death
sentence passed by the Sessions Court.

292

Motivel ess murders are not necessarily acts of 'nad and
unhi nged people. Prosecution is often ~unable to | collect
sati sfactory evidence on the notive behind the crime. That
does not call for any leniency and i ndeed where this is so,
crimnals would prefer, in order to reduce the gravity of
their acts, to suppress the notive leading to the crine.

As regards Rohi t si ngh the mai n guestion for
consi deration is whether his conviction under section 303,
Penal Code, is legal. If it is, the sentence of death has to
be uphel d because under section 303, "Woever, being under
sentence of inprisonment for life, commts nurder, shall be
puni shed with death". The section |eaves no discretionto
award a | esser sentence than death.

One Prabhu was murdered on Cctober 24, 1971 for which
Rohi tsi ngh was sentenced to life inprisonment on May 18,
1972 in Sessions Case No. 5 of 1972. In appeal, Rohitsingh
was acquitted by the Madhya Pradesh H gh Court, on February
27, 1974, being the very date on which the Hi gh / Court
pronounced its judgnment in the instant case. The Sessions
Court had no option in the nmatter of sentence because on
January 24, 1974 when it found Rohitsingh guilty of the
murder of Arun Bhargava in the instant case, he was "under
sentence of inprisonment for |ife" inposed upon himon My
18, 1972 in Sessions case No. 5 of 1972. But that position
had wundergone a material change when the Hi gh Court
delivered its judgment in the instant case on February 27,
1974. Precisely that very day Rohitsingh’s conviction and
sentence for Prabhu's murder were set aside by the sane
Bench of the Hgh Court. 1In fact, Rohitsingh’s appea
arising out of Prabhu's murder was allowed by the Hi gh Court
and imedi ately thereafter it took up for consideration the
appeal arising out of Arun Bhargava's nurder. Thus, when the
H gh Court pronounced its judgment in the instant case
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hol di ng Rohitsingh guilty of the murder of Arun Bhargava,
Rohi tsi ngh was not under the sentence of inprisonnent for
life. For the matter of that, he was not under any sentence
save the sentence of death inposed on himfor the murder of
Arun Bhargava which was the subject natter of appeal before
the Hi gh Court.

Despite Rohitsingh's acquittal in the earlier case, the
Hi gh Court convicted him under section 303 of the Pena
Code, on the view that the naterial date for deciding the
application of section 303 is the date on which the
subsequent offence of murder is committed and not the date
on which the trial or the appellate court pronounces its
judgrment in respect of the subsequent of fence. The
subsequent offence, nanely, the nmurder of Arun Bhargava was
conmitted by Rohitsingh on June 20, 1973 and since on that
date he was under a sentence of life inprisonment inposed on
himon October 24, 1971 for Prabhu' s rmurder, the H gh Court
thought that it was inconsequential that at the tinme when it
pronounced its judgnment in the instant case, the sentence of
life inprisonnent” inposed in the earlier case had been set
asi de. According to the High Court

"On a plain construction of the provision, we are

of the opinion that section 303 of the Indian Pena

Code is attract-
293

ed to a case where a person having subsisting sentence

of imprisonnent for life commits a murder, that nurder

being committed when the sentence was in force,

notw t hstandi ng the fact that~ in a pending appeal the

sentence is set aside subsequent to the conm ssion of

the crinme."
we have to exami ne the correctness of this view

Section 303 does not afford a clear enough clue to the
solution of the problem raised by the H gh Court judgment.
Its brief and pithy words do not throw sufficient |ight on
whet her the rel evant dat e for deci di ng upon its
applicability could be the date on which the proceeding in
respect of the subsequent offence was decided finally. But
considering the matter in all its ramfications, the view of
the H gh Court appears to us difficult to sustain

VWhen a person who is sentenced to-inprisonnent for life
commts a nurder, the previous conviction-assunes a graver
proportion and becones an aggravating circunstance. But the
aggravation is on the assunption that the ~previous
conviction is lawful and valid. An order-of _acquittal in
regard to the previous offence wipes out the guilt and
turpitude attaching to the previous conviction,  for, the
true, inplication of an acquittal is as if the offender did
not commt the offence for which he was tried, no matter
whet her the acquittal is founded on benefit of doubt or
rests upon an overall rejection of the prosecution case. The
sequiter that the order of acquittal inplies the innocence
of the accused is not dependent upon the stage of the court
proceeding at which the order was passed but it depends,
plainly, upon the fact of acquittal itself. Therefore, if a
court, whether of the first instance or otherw se, finds on
the date on which it records its decision that the accused
before it is no | onger under a sentence of life
i mprisonnment, it cannot under section 303 sentence himto
death. On the date when the subsequent offence of nurder was
conmtted, the accused mght have been under a sentence of
life inprisonnent but such a sentence would cease to have
existence in the eye of lawif at any subsequent stage the
conviction on which the sentence of Ilife inprisonment is
founded is set aside or the conviction is nmaintained but the
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sentence of |ife inmprisonment is reduced to a |esser
sentence. More than one offence in the Penal Code is
puni shable with Ilife inprisonment and not all sections of

the Code which provide for the sentence of life inprisonnent
make it obligatory to inmpose that sentence. For exanple, an
of fence under section 304, Part 1, or section 326 is
puni shable with [life inprisonment and the court of first
instance may sentence the offender under those sections to
life inprisonnent. The higher court nmay set aside the
conviction in its entirety and acquit the accused in which
case there is no question of inposing any sentence, or it
may maintain the conviction and reduce the sentence to a
| esser term which under ' those sections is permissible. In
either event, the offender would no Ilonger be under a
sentence of life inprisonnent and no matter when that
sentence is set aside or reduced, the court dealing with the
proceeding relating to the subsequent offence of nurder wll
have to take that circunmstance into account. The date of
nmurder, undoubtedly, has relevance but that is in the
limted sense that the nurder has to succeed

294

not precede, the offence for which the accused was sentenced
to life inprisonnent. This sequence is fixed by the pre-
condition of section 303 that a person under sentence of
i mprisonnment for life must be found guilty of nmurder. But in
between the date on / which the subsequent offence of nurder
is conmitted and the proceeding in respect thereof s
ternminated, the sentence of |Ilife inprisonment founded upon
the previous conviction may have been set aside, in which
event, section 303 woul d cease to have application.

It is a well-established proposition that a court
seized of a proceeding nust take Jinto ~account. events
subsequent to the inception of that ~proceeding. That
position is wdely accepted in civil JIlawand there is no
reason why the principle should not be extended to crinina
proceedings wth approriate nodifications. Wwen on the
concl usion of a Sessions trial, the Sessions Judge finds the

accused guilty of murder, he will have no option save to act
under section 303, if he finds that at the date of the
of fence the accused was under - a sentence of life

i mprisonnent for some other offence. The Hi gh Court, dealing
with an appeal fromthe judgnent of the Sessions Court, may
find that the sentence of life inprisonnent which was in
operation on the date when the Sessions Court delivered its
judgnent has been, in the neanwhile, set aside by a higher
court scized of the previous case. The Hi gh Court shall have
to take the subsequent event of acquittal into consideration
and by reason of that event section 303 woul d cease to have
application. It nmay so happen that this Court ssized of an
appeal against the H gh Court judgment nmay find when it
records its own judgnent that the sentence of Ilife
i mprisonnent inmposed by the trial court but set aside by a
hi gher court has been re-inposed in a further proceeding. In
that event, this Court shall have to proceed on the basis
that at the time when the accused is alleged to have
conmitted nmurder, he was under a sentence of inprisonnent
for life. If the conviction for mnurder is wupheld by this
Court section 303 would come into play and the accused shal
have to be sentenced to death.

The High Court thought that the words "Woever.....
commts murder" in section 303 indicate that the rel evant
point of time is the date of conm ssion of the murder and
not the date of conviction for nmurder. According to the H gh
Court there was no warrant for substitution the words
"Whoever........... is convicted for nurder", for the words
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"Whoever............ conmits nurder". In taking this view
the H gh Court overlooked the fundanmental purinciple of
crimnal jurisprudence that an accused is to be presuned to
be i nnocet until hi s gui It is est abl i shed

"Whoever........... commits nurder’ nust nean "Woever is
proved to have conmitted nmurder” and not" "\Whoever is
alleged to have commtted nurder”. The proof of nurder
consists in the final judgnent of conviction and therefore
until such a judgnment is recorded it is inpossible to
predi cate that the accused has comitted nurder.

The anomaly arising out of the view taken by the Hi gh
Court may be denonstrated in reference to section 75 of the
Penal Code. Stated briefly, under that section if a person
who is convicted of an offence therein nentioned is again
found guilty of a simlar offence, he is |liable to enhanced
puni shment. It is true that section 75 uses the words
295
"\Whoever havi ng ~been convicted"  but what is inportant is
that for /justifying the enhanced punishnment, the court
convicting the accused for the subsequent offence has to
find that  the previous convictionis in operation on the

date of the subsequent conviction. If the previous
conviction is in the neanwhile set aside, the accused woul d
not be |I|iable to enhanced puni shment because on the date of

the subsequent judgnent it cannot be said that the accused
has a previous conviction

Thus, when section 303 speaks of a  person "under
sentence of inprisonment for life" it means a person under
an operative, executable sentence of inprisonnent for life.
A sentence once inposed but later set  aside is not
executabl e and therefore the court convicting an accused of
nmur der cannot take such a sentence into-account for inposing
the sentence of death by the application of section 303.

On nerits, there is no justification for distinguishing
the case of Rohitsingh fromthat of Bharatsingh. They pl ayed
an identical role in the murder of Arun Bhargava and if
Bhar at si ngh deserved a sentence (of life inprisonment, so
nust Rohi t si ngh.

In the result we disniss the appeals of Dilip Kunar and
Bhar at si ngh and confirmthe sentence of death inposed on
Dilip Kumar and the sentence of life inprisonment i nmposed on
Bhar at si ngh. W allow the appeal of Rohitsingh and reduce
his sentence fromdeath to inprisonnent for life.

SARKARI A, J. | have seen the judgnent prepared by ny
| earned brother Chandrachud J. | agree that the appeal s of
Dilip Kumar and Bhar at si ngh be dism ssed and their
conviction and sentences be confirnmed. | further agree that
s. 303, Penal Code being not applicable to Rohitsingh' s case
his sentence of death be commuted to inprisonnent for life.

The case of Rohitsingh involves a question regarding
the interpretation and scope of s. 303, Penal Code. In view

of the inportance of the question, I would like to state ny
own reasons.
The facts are given in full 1in the judgnent of  ny

| earned brother and | need not repeat them
Section 303, Penal Code runs as under
"Whoever being under section of inprisonnment for
life, commits nmurder, shall be punished with death."

A bare reading of the Section indubitably shows that
the crucial point of time when the state of the accused
person "being under sentence of life inprisonnent,” is to be
considered, is when the nurder in question is comritted. On
this point, the |anguage of the section is crystal clear
and it neans what it says. The real problemthat has come to
the surface in this case, is about the scope and
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construction of the phrase, "being under sentence of life
i mprisonnment”. The keyword in this phrase is "sentence"
which is capabl e of a strict as well as a broad

interpretation. In the strict sense, the meani ng and anbit
296

of this word would be limted to a sentence which has becomne
final, absolute and indefeasible so far as judicial process

is concerned. In a broad sense, it nmay also include a
sentence which has not beconme final, but is being inpeached
or is still liable to be inpeached by way of appeal or

revision or other mbode known to Ilaw. The case has thus
resolved itself into the issue, as to which of these two
constructions of the expression "sentence" conports best
with reason and fair applicability of the section ?

The | earned Judges of ‘the High Court did not address
thenselves to this pivotal question. They sinply assumed
that the expression "sentence"  is w de enough to include a
sentence which is not even final and absolute, but is stil
bei ng i npugned in a pendi ng appeal. Proceeding on this wong
assunption, the learned Judges posed the question as to what
was the crucial point of time when such a sentence shoul d be
subsisting ? Thereafter, they answered it in these terns :

"Thus on a plain construction of the provision we
are of the opinion that Section 303 of the Indian Pena

Code is attracted to a case where a person having

subsi sting sentence of inprisonnent for life conmmits a

nmurder, but nurder being committed when the sentence

was in force, not wth standing the fact that in a

pendi ng appeal « the sentence is set aside subsequent to

the conmi ssion of the crime.”

Section 303 nmmkes murder by a life-convict punishable
with death, wth no alternative sentence. Once it s
established that at the time of committing the rmurder, the
prisoner was under a sentence of ~life  inprisonnment, the
Court has no discretion but to award the sentence of death,
notwi thstanding the existence of mtigating circunstances
which by normal judicial standards and nodern notions of
penology do not justify the inposition of the capita
penalty. Viewed fromthis aspect, the section i's Draconion
in severity, relentless and inexorable-in operation

It is well settled that such a penal provision nust be
strictly construed; that is to say, in the absence of clear
conpel ling | anguage, the provision should not be given a
wi der interpretation, and "no case should be held to fal
within which does not cone  wthin t he reasonabl e
interpretation of the statute.” (M V. Joshi v.. M V.
Shinmpi) (1). |If two constructions are possible  upon the
| anguage of the statute, the Court nust choose the one which
is consistent wth good sense and fairness, and eschew the
ot her whi ch nakes its operation unduly oppressive, unjust or
unr easonabl e, or which would |ead to strange, inconsistent
results or otherwise introduce an elenment of bewildering
uncertainty and practical inconvenience in the working of
the statute.

Considered in the light of these principles, the

connotation of the expression "sentence" in the phrase
"bei ng under sentence of inprisonment for life" nust be
restricted to a sentence which is final, conclusive and
ultimate so far as the judicial renedies are concerned. A
sent ence

297

of life inprisonnent which at the tinme of the comm ssion of
the murder in question, is defeasible or capable of being,

or liable to be voided, annulled or undone by way of appeal
revision or other judicial process known to law, is outside




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

the purview of the phrase, "being under sentence of
i mprisonnent for life" in sec. 303.

The adoption of the wder interpretation of the
expression, so as to include a sentence which is not fina
and ultimate in the judicial process but is still being
i npeached or is capable of being inpeached and annul |l ed by
having recourse to judicial renedies available at |aw,
would, in ny opinion lead to strange, unrcasonable and
unjust results. It would further introduce an elenent of
di sconcerting uncertainty in the application of the Section
and di st urbi ng unstability, unpredictability and
contradiction in the admnistration of justice. In that
view, the application of  the section, it is feared, my
becorme very much of a ganble. Courts must endeavour to avoid
this reproach.

The point can be highlighted by taking an extrene
illustration. Accordingly | would nodify the facts of the
i nstant case, to make it such anillustration

R is convicted and sentenced to inprisonment for life
for the ‘murder of X by the trial  Court on 1-1-1970. He
appeal s agai nst his conviction to the H gh Court. During the
pendency of the appeal,” R on 10-1-1970, conmits the nurder
of Y. He is convicted by the trial court for this rmurder but
it is found that there-are mtigating circunstances in the
case which do not/ justify the inposition of the death
penalty. Nevertheless, the Court inposes the death penalty
on the ground that Section 303 is attracted and nmakes a
reference to the High Court for confirmation of the death
sentence. R also appeals. R s appeal is dismssed but the
reference is accepted and the sentence is confirmed by the
H gh Court on 10-4-1970. R s special |[|eave petition under
Art. 136 of the Constitution is also disnmssed by the
Supreme Court on 10-7-1970. For sone reason or the other,-
and it is not difficult to conceive such cases-R s appeal in
X's murder case could not be disposed of by the H gh Court
before 9-1-1971, on which date, the H gh Court accepts that
appeal and acquits R with a clear finding that he had been
falsely inplicated in the nurder of X

Wuld not the invocation of s..303 in such-a situation
lead to confusion, inconsistency and contradiction ? Wuld
it not present a strange, unenviable spectacle where
reasoned justice and law stand poles as under nocking at
each other ?

It is possible to suggest that the court awardi ng or
confirmng the death sentence in Y' s nurder-case coul d avoid
this anomal ous situation in either of these ways : Firstly,
it may postpone the trial/hearing; or pronouncenment of the
sentence till the whole gamut of judicial process has been
run and |legal renmedies are exhausted by R and the ultimte
result is known in X' s murder case. Secondly, it nmay pass a
condi tional sentence of death wunder sec. 303 which in the
event of the life sentence
298
in Xs mnurder case being set aside by a court in due course
of law would be deenmed to have been converted into a
sentence of inprisonment for life.

Post ponenent of the trial or pronouncenent of the

sentence till the happening of an event the ultinmate shape
of which 1is uncertain, is not desirable. Such a course is
bound to cause inordinate delay and practical inconvenience
in the disposal of the case. It will offend against the

scheme of the Crimnal Procedure Code and the Court Rul es
whi ch require that nurder cases and murder references should
be di sposed of with utnost expedition. There is no statutory
provision in the Code of Crimnal Procedure, authorising the
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court to postpone the proceedings or the trial till the
accused has exhausted all his renedies upto the highest
court and the ultimite result of the judicial process is
known. The second possible course would be manifestly
illegal. It is clearly not perm ssible under the |aw.

The instant case, also, illustrates how illogical
gueer and contradictory results my flow from a w der
construction of the expression "sentence" for the purpose of
sec. 303. On one hand, the H gh Court accepted Rohit’'s
appeal , quashed his conviction and sentence and acquitted
himof Prabhu's rmurder. On the other, inconsistently enough
it worked out the proposition, that despite his acquitta
and the annulnent of his sentence of [Iife inprisonnment,
Rohit was at the tine of committing Arun’s murder, under a
subsi sting, sentence of life inprisonnent for the purpose of
sec. 303, and consequently, for that reason, and that reason
alone, on his conviction for Arun’s nurder, they had no
option but to sentence himto 6 death. If |I may say so with
respect, 'this anomal ous, incongruous and contradictory
position 'into which the [|earned Judges of the H gh Court
found thenselves |anded, could be avoided if they had not,
at the threshold of their approach, taken it for granted
that the expression "sentence" in the atoresaid phrase in
sec. 303, is wide ‘enough to enbrace not only a sentence
whi ch is final and conclusive but also one which is not so.

One wong assunption led to another infirmdeduction
viz. that an order of acquittal passed in-appeal does not
operate to obliterate a sentence with effect fromthe date
on which it was originally awarded.

There is authority for the proposition that an order of
acquittal particularly —one passed on nerits, wipes off the
conviction and sentence for all purposes, and as effectively
as if it had never been passed. An order of acquitta
annul ling or voiding a conviction operates fromnativity. As
Kel son puts it, "it 1is a true annulment, an annulnment wth
retroactive force." So when the conviction of Rohit for
Prabhu’ s murder, was quashed, the H gh Court-to borrow the
felicitious words of Krishna Iyer J.-"Killed the conviction
not then, but perfornmend the formal obsequies of the order
whi ch had died at birth.

I need not |abour the point further. |1t~ has been
[ucidly brought out by ny |earned brother, Chandrachud J. in
his judgnment. Mbreover, in the view | take,-that the phrase
"being under a sentence of inprisonment for life" takes in
only that sentence of lite inprisonnent
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whi ch, under the law, being the ultinmate end product of the
entire gamut of litigation fought in the “hierarchy of
courts, has becone final, conclusive and indefeasible, and
as such is not liable to be inpugned, annulled or voided by
further judicial action-further pursuit of this< - line of
argunent will be unnecessary, if not academnic

For the foregoing reasons, the death sentence awarded
to Rohitsingh wth the aid of sec. 303, Penal Code, nust be
set aside. His conviction under sec. 302/34, Penal Code for
the murder of Arun shall stand and on that count he shal
undergo inmprisonnent for life. Excepting this nodification
hi s appeal is dismssed.

P. H. P.
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