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ACT:

Central Sales tax Act, 1956, section 8(3) (b) and rule
13- Whet her the bl ending of ore whilst loading it in the ship
by means of the Mechanical Oe Handling Plant constituted
manuf acture or processing of ore for sale within the nmeaning
of section 8(3)(b) of the Act and Rule 13-Whether the
process of mning, conveying the mne ore fromthe mning
site to the river side carrying out by barges to the harbour
and then blending and loading it into the ship through the
Mechani cal Ore Handling Plant constituted one integrated
process of mning and manufacture O process of ore for
sale, so that that itens of goods purchased for use in every
phase of these integrated operations could be said to be
goods purchased for use in mning and manufacturing or
processing of ore for sale falling within the scope and
anmbit of section 8(3) (b) and Rule 13.

HEADNOTE:

The assessee is a Private Limted Conpany, carrying on
business of nining iron ore and selling it in the export
market after dressing, washing, screening and blending it.
The extraction of iron ore in sone of the mines is carried
on by mechani sed process and at others by manual | abour. The
entire activity of the assessee consisted of seven different
operations, one following upon the other, nanely. (i)
extraction of ore from the mne; (ii) conveying the ore to
the dressing plant; (iii) washing, screening and dressing
the ore; (iv) conveying of the ore fromthe nine site, to
the river side; (v) transport of the ore fromthe river side
to the harbour by neans of barges; (vi) stacking of the ore
at the harbour in different stock piles according to its
physi cal and chem cal conposition; and (vii) blending of the
ore from different stock piles with a view to producing ore
of the required specifications and loading it into the ship
by means of the Mechani sed Ore Handling Pl ant.




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 13
Under Section 8(1)(b) of the Central Sales Tax Act,
1956 the assessee would be liable to pay, in respect of

goods purchased for use "in the manufacture or processing of
goods for sale in mning", a lower rate of sales tax at 3%
of his turnover, if it is granted, under section 7(3), a
Certificate of Registration by Sales Tax O ficer specifying
the class or classes of goods for the purpose of sub-section
(1) of section 8 read with Rule 13.

The assessee, therefore, nade an application to the
Sales Tax Oficer for inclusion of 36 itens of goods in the
certificate of registration on the ground that these itens
of goods were being purchased by it for use in mning ore
and processing it for sale in the export market, and hence
they were goods falling wthin section 8(3)(b) of the Act
and Rule 13. The Sales Tax Oficer granted certificate only
in respect of 11 itens and disallowed 25 itens. In revision
the Assistant Conmissioner, Sales Tax, took the sane view of
the Sal es Tax
272
A Oficer, “reviewed all the 25 itens disallowed and found
that six mreitens to be eligible for certification. The
further revision before the Government carried by the
assessee fail ed. Thereupon the assessee filed a wit
petition in the court of Judicial Conm ssioner, Goa. The
Judi ci al Comm ssioner agreed with the views of the Sal es Tax
Aut horities but on his scrutiny found that 4 nore itens, out
of 19 itenms rejected, to be eligible for  certification
Hence, the appeals by special |eave, one by the assessee in
respect of all the 15 itenms and another by the Union of
India regarding the 4 itenms found to be .in order by the
Judi ci al Commi ssi oner

Allowing the appeal of the assessee, dismssing the
appeal of Union of India and remtting the natter to the Tax
Authorities for further scrutiny of the 14 itens pressed by
the assessee, the Court
N

HELD: (I) Applying the test (laid down in Ms. Pio Food
Packers [1980] 3 SCR p. 1271, nanely, "Does the processing
of the original commodity bring into exi stence a
comercially different and distinct. comodity ?",” it is
clear that the blending of different qualities of ore
possessing di fferent chem cal and physical conposition so as
to produce ore of the contract ual speci fications
cannot be said to involve the process of manufacture, since
the ore that is produced cannot be. regarded as a
comercially new and distinct comodity from the ore of
di fferent specifications blended together. Wat is produced
as a result of blending is comercially the same article,
nanely, ore, though with different specifications than the
ore which is blended and hence it cannot be said that any
process of nmanufacture is involved in blending “of c-re.
[279G 280B- D]

The Deputy Conmi ssioner of Sales Tax v.Ms. Pio Food
Packers, [1980] 3 SCR p. 1271, applied.

(2) Where any comopbdity is subjected to a process or
treatnent with a viewto its "devel opnent of preparation for
the market". it would anpbunt to processing of the conmodity
within the nmeaning of sec. 8(3)(b) and Rule 13. The nature
and extent of processing may vary fromcase to case; in one
case the processing may be slight and in another it may be
extensive; but wth each process suffered, the comuodity
woul d experience a change. Wat is necessary in order
characterize an operation as "processing" is that the
commodity nmust, as a result of the operation, experience
some change. In this sense word "processing" in section 8(3)
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(b) and Rule 13 should be wunderstood as it has not been
defined in the Act. [280E, G H, 281A-B]

On Prakash Gupta v. Comm ssioner of Commercial Taxes,
16 Sal es Tax Cases 935 (Cal.), approved.

(3) The blending of ore in the course of |oading
through the Mechanical Oe Handling Plant anmounted to
"processing" of ore within the nmeaning o section 8(3)(b) and
Rule 13 and the Mechanical Oe Handling Plant fell within
the description of "machinery, plant, equipnment" used in the
processing of ore for sale. Therefore, if any itens of goods
were purchased by the assessee as being intended for use as
"machi nery, plant, equipnent. tools, spare-parts, stores,
accessories, fuel or lubricants" for the Mechanical Oe
Handling Plant, they would be eligible for inclusion in the
Certificate of Registration of the assessee. [282X 283A- B]
273

Di verse quantities of ore possessing different chenica
and physical conpositions are 'blended together to produce
ore of | the requisite chemical and physical conposition
denmanded by the forei gn purchaser and obviously as a result
of this blending, the quantities of ore m xed together in
the course of loading through the Mechanical Oe Handling
Pl ant experience change in their respective chemcal and
physi cal compositions, because what is  produced by such
blending is ore /of “a different chemcal and physica
conposition. Wien the chemical and physical conposition of
each kind of ore which goes into the blending is changed,
there can be no doubt that the operation of blending would
amount to "processing" of ore within the meaning of sec.
8(3)(b) and Rule 13. It is no doubt true that the bl ending
of ore of diverse physical and chem cal conposition is
carried out by the sinple act of physically mxing different
quantities of such ore on the conveyor belt  of the
Mechanical Ore Handling Plant. But it “is immterial as to
how the blending is done and what process is utilised for
the purpose of blending. Wat is material to consider is
whet her the different quantities( of ore which are blended
together in the course of |oading through the Mechanical Oe
Handl i ng Plant wundergo any change in their physical and
chem cal conposition as a result of blending. Whatever be
the means enployed for the purpose of <carrying out the

operation, it is the effect of the operation on - the
commodity that is material for the purpose of determ ning
whet her the operation constitutes "processing". [281B-E
212G H]

Nilgiri Ceylon Tea Supplying Co. v. State of Bonbay, 10
Sal es Tax Cases 500 (Bom ) overrul ed.

(4). The machinery, vehicles, barges and other itenms of
goods purchased by the assessee for wuse in carrying the
mned ore fromthe mning site to the river side and from
the river side to the Marmagoa harbour fall wthin the
description of goods intended for use in processing of ore
for sale within the neaning of sec. 8(3)(b) and Rule 13. If
any of these itens of goods are purchased by the assessee as
being intended for use as "machinery, plant, equipnent,
tools, spare-parts, stores, accessories, fuel or |ubricants"
in carrying the mned ore fromthe mning site to the river
side and fromthe river side to the Marmagoa harbour, they
woul d qualify for inclusion in the Certificate of
Regi stration. [285DFE] F

The process of mining conmes to an end when ore is
extracted from the mnes, washed, screened and dressed in
the dressing plant and stacked at the mining site and the
goods purchased by the assessee for wuse in the subsequent
operations could not therefore be regarded as goods
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purchased for wuse "in mning". The requirenment of sec. 8(3)
(b) and Rule 13 is that the goods nmust be purchased for use
"in mning" and not wuse "in the business of mining". It is
only the itens of goods purchased by the assessee for use in
the actual mning operation which are eligible for inclusion
in the certificate of registration under this head and these
woul d not include good purchased by the assessee for use in
the operations subsequent to the stacking of the ore at the
mning site. [283C E]

VWere a dealer is engaged both in mning operation as
al so in processing the mned ore for sale, the two processes
bei ng i nter-dependent, it would be essential for carrying on
the operation of processing that the ore should
274
be carried fromthe mning site, mned ore for sale, the two
processes being inter-dependent, it would be essential for
carrying on the operation of processing that the ore should
be carried fromthe mning site where the m ning operation
cones to an end to the place where the processing is carried
on and that would clearly be an integral part of the
operation-of —processing and if~ any nmachinery, vehicles,
barges and other itens ~of goods are used for carrying the
ore from the mning site to the place of processing, they
woul d clearly be goods -used in processing of ore for sale.
In the present case, ‘the mning of ore is done by the
assessee with a view to processing the mlled ore through
the Mechanical Oe Handling Plant at the Marnagoa harbour
and the entire operation of nmining ore and processing the
mned ore is one integrated process of which transportation
of the mned ore fromthe mning site to the Marmagoa
harbour is an essential part. [ 284A-D

I ndian Copper Corporation Ltd. ~v. Commi ssioner of
Conmer ci al Taxes, 15 STC 259 (SC), foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 1632 of
1973 and 167 of 1974.

Fromthe Judgnment and Order dated 29th April, 1972 of
the Judicial Conm ssioner, Goa, Daman and Diu at Panaji .in
Special Civil Application No. 60 of 1970.

R V. Patel and Ms. Ali Verma for the Appellants in CA
No. 1632/73 and for the Respondent in CA 107/ 74.

V. S. Desai, B. B. Ahuja and M N.-Shroff for the
Appellants in CA 107/74 and for the Respondent in CA
1632/ 73.

The Judgrment of the Court was delivered by

BHAGMTI, J. These two appeals by special |eave are
directed against a judgnent of the Judicial Conmissioner
CGoa, Danan and Diu, partly allowing a wit petition filed by
Chowgule & Co. Pvt. Ltd. (hereinafter referred to as the
assessee) for quashing an order of the Lieutenant Governor
CGoa, Daman and Diu dated 22nd August 1970. The question
which arises for determination in these tw appeals is a
short one but in order to appreciate the argunents bearing
upon it, it is necessary to state a few facts giving rise to
the controversy between the parties.

The assessee is a private linmted conmpany carrying on
business of mning iron ore and selling it in the export
mar ket after dressing, washing, screening and blending it.
The assessee owns mnes at Sirigao, Pale and various other
places in the territory of Goa. The extraction of ore from
the mines at Sirigao and Pale is carried on by mechani sed
process while the extraction of ore fromthe other mnes is
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done by nmanual |abour. Wen the ore is extracted fromthe
mnes it
275
is carried to the dressing plant where it 1is washed,
screened and dressed and then it is stacked at the mning
site fromwhere it is carried by conveyor belts to the river
side for being carried by barges to the Marmagoa harbour
Before the ore is carried fromthe mning site to the river
side, its chemical as well as physical conposition is
ascertained by taking samples and testing them in the
| aboratories at each major mne and this process is carried
on every day round the clock in order to ascertain the
chem cal and physical conposition of the ore which cones to
Mar magoa, har bour. Since the cheni cal and physi ca
conposition of the ore varies from mne to mine and even
within the same nmine itself, intra mne blending of the ore
is carried out at the mning site with a viewto arriving at
a certain specified chem cal and physical conposition. \Wen
the ore carried by barges arrives at the Marmagoa harbour
it is stacked in different stockpiles according to its
chem cal and physical conposition. Since the assessee sells
the ore only in the export nmarket, it has to supply ore to
the foreign buyers in accordance with the specifications
required by themand therefore it is required to carry out
blending of the ore mned by it in such a manner as to
produce ore of ' the required chenical and physi ca
conposition. This | operation of blending is  carried out by
the assessee, not before the loading of the ore into the
ship, but in the process of loading itself through the
mechani cal ore handling plant: What is done is to draw
different quantities of ore fromdifferent stock piles and
put them together in the nmechanical ore handling plant so
that they get blended in the process of ~|oading and the
bl ended ore which is actually |l oaded into the ship is ore of
the contractual chem cal and physical conposition. The
nmechani cal ore handling plant thus perforns a dual function
nanely, bl ending of ore from different stock piles
containing ore of di fferent cheni cal and physi ca
conposition and | oading of the blended ore into the ship for
delivery to the foreign buyers. It will thus be seen that
the entire activity of the assessee is broadly divisible
into seven different operations, one followng upon-the
other, nanely, (i) extraction of ore fromthe mne; (il)
conveying the ore to the dressing plant; (iii) ~washing,
screening and dressing the ore; (iv) conveying of the ore
fromthe mine site to the river side; (v) transport of the
ore from the river side to the harbour by means of barges;
(vi) stacking of the ore at the harbour in different stock
piles according to its physical and chem cal conposition
and (vii) blending of the ore fromdifferent stock piles
with a viewto producing ore of the required specifications
and loading it into the ship by neans of the nechanised ore
handl i ng plant. The question is whether goods purchased by
the assessee for use in the above operations could be said
276
to be goods purchased for wuse "in the nmanufacture or
processing of goods for sale or in mning" so as to attract
the lower rate of sales tax wunder section 8(1)(b) of the
Central Sales Tax Act, 1956.

It would be convenient at this stage to set out the
rel evant provisions of the Central Sales Tax Act, 1956
(hereinafter referred to as the Act) which have a bearing on
the question before us. Section 6 provides that, subject to
the other provisions contained in the Act, every dealer
shall be liable to pay tax wunder the Act on all sales of
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goods other than electrical energy effected by himin the
course of interstate trade or commerce during any year
Section 7 provides for registration of dealers and sub-
section (1) of this section states that every dealer liable
to pay tax under the Act shall nake an application for
registration to such authority in the appropriate State as
the Central Government  nmay specify and every such
application shall contain such particulars as nmay be
prescri bed. Sub-section (3) of section 7 enacts that if the
authority to whoman application under sub section (1) is
made is satisfied that the application is in conformty with
the provisions of the Act and the Rul es nmade thereunder, he
shal | register the applicant and grant to hima certificate
of registration in the prescribed formwhich shall specify
the class or classes of goods for the purposes of sub-
section (1) of section 8. Section 8 provides inter alia as
under and we are -setting out here the relevant part of the
section as it stood at the material tine:
"Sec. 8(1): Every dealer, who is in the course of
inter State trade or commerce-
(a) —sells to the Governnment any goods; or
(b) sells to a registered dealer other than the
CGovernment goods of the description referred
to in sub-section (3),
shall be/ liable to pay tax under this Act, which
shal |l be 3 per cent of his turn-over.
(3) The goods referred toin clause (b) of sub-
sec. (1) -
(b) X X X are goods of the <class or classes
specified in the certificate of registration
of the registered deal er purchasing the goods
as being in tended for re-sale by him or
subject to any rules “nmade by the Centra
Governnment in this behalf, for use by himin
the manuf act ure or processing of
277

goods for sale ‘or in mning, or /  in the

generation or h distribution of electricity

or any other form of power.
Section 13 confers rule making authority on the Central
Government and by clause (e) of sub-section (1) of that
section, the Central Government is authorised to nake rules
providing for "the enuneration of goods or class of goods
used in the nanufacture or processing of goods for sale or
in mning or in the generation or ~distribution of
electricity or any other formof power." Pursuant” to the
authority conferred by this provi si on, t he Centra
Government has made Rule 13 which at the material tinme was
in the follow ng termns:

Rul e 13: The goods referred to in clause (b) of
sub sec.(3) of section 8, which a registered deal er may
purchase, shall be goods intended for use by himas raw
materials, processing materials, machinery pl ant,
equi pment, tools, stores, spare parts, accessories,
fuel or lubricants, in the manufacture or processing of
goods for sale or in mning, or in the generation of
distribution of electricity or any other form of
power . "

" The assessee made an application to the Sales Tax O ficer
on 14th Septenber 1967 for inclusion of 36 itens of goods in
the certificate of registration on the ground that these
itenms of goods were being purchased by it for use in mning
ore and processing it for sale in the export market, and
hence they were goods falling within section 8(3) (b) and
Rule 13. It is obvious that if this application were granted
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and the itens of goods nentioned in the application were
specified in the certificate of registration, the dealer
selling these goods to the assessee in the course of inter-
State trade or comrerce would be liable to pay sales tax
only at the rate of 3 per cent of the turnover of these
sales and the assessee in its turn would have to reinburse
the selling dealer only at the rate of 3 per cent of the
sale price, where as otherw se the anount payabl e woul d be
at a much higher rate. The assessee therefore pressed this
application before the Sales Tax Oficer with a certain
amount of vehenence, but the Sales Tax O ficer by his order
dated 4th March 1968 granted specification only in respect
of 11 itens and disallowed the remaining 25 itens. The view
taken by the Sales Tax O ficer was that the blending of ore
which was done in the course of |loading through the
Mechani cal Ore Handling Plant did not anmount to nanufacture
or processing of ore and, therefore, the only goods in
respect  of which specification could be claimed by the
assessee in the certificate of registration were goods
purchased for wuse in mning and since the process of mning
came to an end when ore was extracted fromthe mnes and
washed, screened 2-57 SCI/81

278

and dressed in the dressing plant and stacked at the m ning
site, the goods purchased by the assessee for use only in
these operations were eligible for being specified in the
Certificate of Registration and no the goods purchased for
use in any of the subsequent operations including bending
and | oading through the Mechanical Ore Handling Plant. The

Sales Tax Oficer held that only 1 | itenms of goods could be
regarded as goods purchased for wuse in mning and the
remaining 2 | ems of goods did not falll within this
descripti on and hence were not includable in the Certificate
of Registration. The assessee preferred a revision

application, but the Assistant Conm ssioner of Sales Tax who
heard the revision application, took the sane view as the
Sales Tax O ficer in regard to ne nature of the operations
carried on by the assessee and hol ding that the assessee was
entitled to inclusion in the Certificate of Registration of
only those itens of goods which were purchased for use in
the process of mning (which ended with the stacking of the
ore at the mning site after extraction, washing, screening
and dressing), he examined the 25 itens disallowed by the
Sales Tax Oficer with reference to this criterion and cane
to the conclusion that 6 out of these 25 itens were eligible
for inclusion in the Certificate of Registration and he
accordingly allowed the revision application inrespect of
these 6 itens and rejected it in respect of the remaining 19
itens. The assessee thereupon carried the matter further in
revision to the Governnent of Goa, Danan and Diu, but the
Li eutenant Governor on behalf of the Governnent agreed with
the view taken by the Assistant Conmi ssioner of Sales Tax
and rejected the revision application by an order dated 22nd
August 1970. This led to the filing of a wit petition by
the assessee in the Court of the Judicial Comm ssioner for
gquashing the Oder of the Government and . directing
inclusion of the remaining 19 items in the Certificate of
Regi stration. The Judicial Conmm ssioner took the same view
as the Sales Tax Authorities in regard to the nature of the
operations carried on by the assessee, but gave relief to
the assessee in respect of 4 itens of goods on the ground
that they were goods purchased for wuse in the process of
mning and were therefore liable to be included in the
Certificate of Registration. The result was that 15 itens of
goods ultimately remained unincluded in the Certificate of
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Registration. It is not necessary to reproduce here these 15
items of good in respect of which the application of the
assessee was disallowed but it is sufficient to state that
they were items Nos. 1, 2, 3, 5, 6, 8 9, 10, 12, 14, 15,
16, 17, 19 and 20 in the list Ex. No. 6. The assessee being
aggrieved by the disallowance of these 15 itens preferred
Appeal No. 1632 of 1973 after obtaining certificate fromthe
Court of the Judicial Conmm ssioner. Item 9 which consisted
of "Safety Boards and

279

Posters” was not pressed at the hearing of the appeal and
hence the controversy between the parties before us centred
round the renmaining 14 itens of goods only and the question
is whether these 14 itens of goods were eligible for
inclusion in the Certificate of Registration. The Union of
India also felt aggrieved by the Oder of the Judicia
Conmi ssioner allowing 4 itenms of goods to be included in the
Certificate of Registration and hence it preferred Appea
No. 107 of 1974 against the Oder of the Judicia
Conmi ssioner to the extent to which it was adverse agai nst
it.

There are two questions which primarily arise for
consideration in these appeals. One is whether the bl ending
of ore whilst loading it in the ship by neans of the
Mechani cal Ore Handling Plant constituted nmanufacture or
processing of ore for sale within the nmeaning of sec.8(3)(b)
and Rule 13 and the other is whether the process of mning,
conveying the nined ore fromthe nining site to the river
side, carrying it by barges to the Marnmagoa harbour and then
bl endi ng and | oading it into the ship through the Mechanica
Ore Handling Plant constituted one integrated  process of
m ning and manufacture or processing of ore for sale, so
that the itens of goods purchased for use-in every phase of
this integrated operations could be said to be ' goods
purchased for wuse in mning and manufacturing or processing
of ore for sale falling within the scope and anbit of
section 8(3) (b) and Rule 13. W shall begin wth the
consi deration of the first question, not because it has been
fornmulated as a first question by us, but because on the
answer to it depends to a large extent the decision of the
second questi on.

The point which arises for consideration wunder the
first question is as to whether blending of ore in the
course of loading it into the ship through the Mechanica
Ore Handling Plant constituted manufacture or processing of
ore. Now it is well settled as a result of  severa
decisions of this Court, the |latest being the decision given
on 9th May, 1980 in Civil Appeal No. 2398 of 1978-The Deputy
Comm ssioner of Sales Tax v. Ms Pio Food Packers that the
test for determ ning whet her nmanufacture can be said to have
taken place is whether the comobdity which is subjected to
the process of nmanufacture can no | onger be regarded as the
original commodity, but is recognised in the trade as a new
and distinct comodity. This Court speaking through one of
us (Pathak, J.) pointed out: "Comonly manufacture is the
end result of one or nore processes through which the
original com
280
nodity is made to pass. The nature and extent of processing
may vary fromone case to another, and indeed there may be
several stages of processing and perhaps a different kind of
processing at each stage. Wth each process suffered, the
original comodity experiences a change. But it is only when
the change, or a series of changes, take the conmmpbdity to
the point where comercially it can no | onger be regarded as
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the original conmmodity but instead is recognised as a new
and distinct article that a manufacture can be said to take
pl ace." The test that is required to be applied is; does the
processing of the original commodity bring into existence a
commercially different and distinct commodity? On an
application of this test, it is clear that the bl ending of
different qualities of ore processing differing chem cal and
physi cal conposition so as to produce ore of the contractua

specifications cannot be said to involve the process of
manuf acture, since the ore that is produced cannot be
regarded as a comercially new and distinct cormmodity from
the ore of different specifications blended together. Wat
is produced as a result of blending is comrercially the sane
article, nanely, ore, though with different specifications
than the ore which is blended and hence it cannot be said
that any process of ~manufacture is involved in blending of
ore.

It still remains to consider whether the ore blended in
the course of |loading through the Mechanical Oe Handling
Pl ant can be said to undergo processing when it is bl ended.
The answer to this question depends upon what is the true
meani ng and connot ati-on of the word "processing” in
sec.8(3)(b) and Rule 13. The word has not been defined in
the Act and it must therefore be interpreted according to
its plain natural 'nmeaning. Wbsters' Dictionary gives the
fol |l owi ng meani ng of the word "process", "to subject to sone
special process or treatnment, to subject (especially raw
material) to a process of nmanufacture, developnent or
preparation for the market etc., to convert into marketable
formas |live stock by slaughtering, grain by mlling, cotton
by spinning, mlk by pasteurizing fruits and vegetabl es by
sorting and repacking." Were therefore any  commodity is
subjected to a process or treatnment with a view to its
"devel oprment  or preparation for the narket", as, for
exanpl e, by sorting and repacking fruits and vegetables, it
woul d amount to processing of the comodity wthin the
nmeani ng of sec.8(3) (b) and Rule 13. The nature and extent
of processing nay vary fromcase to case; in one case the
processing may be slight and in another it may be extensive;
but with each process suffered, the comodity would
experi ence a change. Werever a compdity undergoes a change
as a result of some operation perforned onit or in regard
toit, such operation would ambunt to processing of the
commodity. The nature and extent of the change is not nate
281
rial. It nmay be that canphor powder may just be conpressed
i nto canphor cubes by application of nmechanical force or
pressure wi thout addition or adm xture of any other materia
and yet the operation nmmy anbunt to processing of canphor
powder as held by the Calcutta High Court in Om  Parkash
Gupta v. Comm ssioner of Commercial Taxes, Wat is necessary

in order to characterise an operation as "processing" is
that the comopdity nmust, as a result of the operation
experi ence some change. Here, in the present case, diverse

quantities of ore possessing different chenmical and physica
conpositions are blended together to produce ore of the
requi site chenical and physical conposition denmanded by the
foreign purchaser and obviously as a result of this
bl endi ng, the quantities of ore m xed together in the course
of | oading through the Mechanical Oe Handling Plant
experience change in their respective chenmical and physica
conpositions, because what is produced by such blending is
ore of a different chemical and physical conposition. Wen
the chemical and physical composition of each kind of ore
which goes into the blending is changed, there can be no
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doubt that the operation of blending would anount to
"processing’ of ore within the neaning of sec. 8(3) (b) and
Rule 13. It is no doubt true that the blending of ore of
di verse physical and chemnical compositions is carried out by
the sinple act of physically mxing different quantities of
such ore on the conveyor belt of the Mechanical Oe Handling
Plant. But to our mnd it is immterial as to how the
blending is done and what process is utilised for the
purpose of blending. What is material to consider is whether
the different quantities of ore which are blended together
in the course of |oading through the Mechanical Ore Handling
Pl ant undergo any change in their physical and chenica
conposition as a result of blending and so far as this
aspect of the question s concerned, it is inmpossible to
argue that they do not suffer any change in their respective
chemni cal and physical compositi ons.

The Revenue however relied on the decision of the
Bonbay High Court in - Nlgiri Ceylon Tea Supplying Co. v.
State of /Bonbay. The assessees in this case were regi stered
deal ers . i'n tea under the Bonbay Sal es Tax Act, 1953 and they
purchased-in bul k diverse brands of tea and w thout the
application of any nechanical” or chem cal process, blended
these brands of different ~qualities according to a certain
fornmula evolved by them and sold the tea mnmixture in the
market. The question arose before the Sal es Tax Authorities
whet her the different brands of tea purchased and bl ended by
the assessees for the
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pur pose of producing the tea mixture could be said to have
been ' processed’ after the purchase within~ the nmeaning of
the proviso to sec. 8(a), so as to preclude the assessees
frombeing entitled to deduct from their turn-over under
section 8(a) the value of the tea purchased by them The
H gh Court of Bombay held that the different brands of tea
purchased by the assessees could not be regarded as
"processed’ within the neaning of the proviso to clause (a)
of sec. 8, because there was "not even application of
nechani cal force so as to subject the comopdity 'to a
process, manufacture, devel oprment or preparation” and the
comodity remained in the sane condition. The argunment of
the Revenue before us was that this decision of the Bonbay
H gh Court was on all fours with the present case and if the
bl ending of different brands of tea for the purpose of
producing a tea mxture in accordance with a fornmula evolved
by the assessees could not be regarded as 'processing of
tea, equally on a parity of reasoning, blending of ore of
di fferent chem cal and physical conpositions could not be
held to constitute ’processing’ of the ore. Now undoubtedly
there is a close analogy between the facts of N lgiri Tea
Conpany’s case and the facts of the present case, but we do
not think we can accept the decision of the Bonbay Hi gh
Court in the Nilgiri Tea Company’'s case as |laying down the
correct law. \When different brands of tea were mxed by the
assessees in Nilgiri’s Tea Conpany’s case for the purpose of
producing a tea mxture of a different kind and quality
according to a formula evolved by them there was plainly
and i ndubitably processing of the different brands of tea,
because these brands of tea experienced, as a result of
m xi ng qualitative change, in that the tea mxture which
cane into existence was of different quality and flavour
than the different brands of tea which went into the
m xture. There are it is true, sone observations in the
j udgrment of the Bonbay Hi gh Court which seemto suggest that
if instead of nmanual application of energy in mixing the
different brands of tea, there had been application of
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nmechani cal force in producing the tea mxture, the Court
m ght have cone to a different conclusion and these
observations were relied upon by the assessee, since in the
present case the lending was done by application of
mechani cal force, but we do not think that is the correct
test to be applied for the purpose of determ ning whether
there is ’'processing’. The question is not whether there is
manual application of energy or there is application of
mechani cal force. Whatever be the neans enployed for the
purpose of carrying out the operation, it is the effect of
the operation on the comodity that is material for the
pur pose of determ ning whether the operational constitutes
"processing’. W are clearly of the view that the bl ending
of ore in the course of |oading through the Mechanical Oe
Handl i ng Pl ant ambunted to 'processing’ of ore within the
283

meani ng of sec. 8(3) (b) and Rule 13 and the Mechanical Oe
Handling Plant fell within the description of "machinery,
pl ant, equi prent" used in the processing of ore for sale. It
nust therefore followas a necessary corollary that if any
items of —goods were purchased by the assessee as being
i ntended for wuse as "nmachinery, plant, equipnent, tools,
spare-parts, stores, ~accessories, fuel or lubricants" for
the Mechanical Oe Handling Plant, they would be eligible
for inclusion in the Certificate of Registration of the
assessee.

The question  which then arisesis as to whether itens
of goods purchased by the assessee for use in carrying the
ore from mining site to the river side and fromthe river
side to the Marmagoa  harbour could be said to be goods
purchased for wuse in mning or in processing of ore for
sale. Now there can be no doubt, and indeed'this could not
be seriously disputed that the process of mining comes to an
end when ore is extracted fromthe nines, washed, screened
and dressed in the dressing plant and stacked at the nining
site and the goods purchased by the assessee for use in the
subsequent operations could not (therefore be regarded as
goods purchased for use 'in mning'. The requirenent of sec.
8(3) (b) and Rule 13 is that the goods must be purchased for
use 'in mning and not use 'in the business-of mning . It
is only the itens of goods purchased by the assessee for use
inthe actual mning operation which are eligible for
inclusion in the certificate of registration under thi's head
and these would not include goods purchased by the assessee
for use in the operations subsequent to the stacking of the
ore at the mining site. This viewfinds support fromthe
decision of this Court in Indian Copper Corporation Limted
v. The Comm ssioner of Commercial Taxes.

But the claimof the assessee for including in the
Certificate of Registration itens of goods purchased for use
in carrying ore fromnmining site to the river side-and from
river side to the Mrnagoa harbour was not based solely on
the ground that these itens of goods are purchased for use
‘in mning’. The alternative contention of the assessee was
that these itenms of goods are purchased for wuse in
processing of ore for sale. The assessee subnitted that
mning of ore and processing it for the purpose of sale by
carrying out blending through the Mechanical Ore Handling
Pl ant constitute one integrated process and carrying the ore
fromthe mning site to the river side and fromthe river
side to the Marmagoa harbour where the processing is being
done, is part of this integrated process and hence the itens
of goods purchased for use in this latter operation are
eligible for inclusion in the Certificate of Registration
We think there is great force in this subm ssion of the
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assessee. Where a dealer is engaged both in mning operation
as also in processing the mined ore for sale, the two
processes being interdependent, it would be essential for
carrying on the operation of processing that the ore should
be carried fromthe mning site mned ore for sale, the two
processes being inter-dependent, it would be essential for
carrying on the operation of processing that the ore should
be carried fromthe nining site where the m ning operation
cones to end to the place where the processing is carried on
and that would clearly be an integral part of the operation
of processing and if any machinery, vehicles, barges and
other itens of goods are used for carrying the ore fromthe
mning site to the place of processing, they would clearly
be goods used in processing of ore for sale. It is obvious
that, in the present case, the nining of ore is done by the
assessee with a view to processing the nmned ore through the
Mechanical Ore Handling Plant ‘at the Marmagoa harbour and
the entire operation of mning ore and processing the m ned
ore is one integrated process of which transportati on of the
m ned ore fromthe nmning site to the Marnmagoa harbour is an
essential part and, in the circunstances, it is difficult to
see how the machinery, vehicles, barges and other itens of
goods used for transporting the mned ore fromthe mning
site to the Marnagoa har bour can be excluded from
consideration on the ground that they are not goods used in
processing of ore for sale. The decision of this Court in
I ndi an Copper Corporation case (supra) is directly in point
and conpletely supports this conclusion which we are
inclined to reach on  principle. The assessee in that case
was a conpany which mned copper and iron ore fromits own
m nes, transported the ore to its factory and manufactured
finished products fromthe ore for sale. There were severa
guesti ons which arose for consideration, before the Court in
regard to the assessees’ claimfor inclusion of /certain
items of goods in its certificate of registration and one of
them was whet her the | oconotives and notor vehicl es used for
renoving ore fromthe place where the mning operations were
concluded to the factory where the manufacturing process was
going on, could be said to be goods intended for use in the
manuf acture or processing of goods for sale wthin the
meani ng of sec. 8(3) (b) and Rule 13. This Court hel d that
they were goods falling within this description so as to be
entitled to inclusion in the Certificate of Registration of
the assessee and Shah, J. speaking on behalf of the Court
gave the followi ng reasons for taking this view
"We are also of the opinion that in a case where a
dealer is engaged both in mning operations and in the
manuf acturing process-the two processes being inter-
dependent-it would be inpossible to exclude vehicles
whi ch are used for
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renoving fromthe place where the nining operations are
concluded to the factory where the manufacturing
process starts. |t appears that the process of mining
ore and nmanufacture with the aid of ore copper goods is
an integrated process and there would be no ground for
exclusion from the vehicles those which are used for
renovi ng goods to the factory after the mning
operations are concluded. Nor is there any ground for
excluding |oconotives and notor-vehicles used in
carrying finished products from the factory. The
expression "goods intended for use in the manufacturing
or processing of goods for sale" may ordinarily include
such vehicles as are intended to be used for renoval of
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processed goods from the factory to the place of

storage. If this be the correct view, the restrictions

i mposed by the Hgh Court in respect of the vehicles

and also the spare parts, tyres and tubes would not be

justifiable.”

These reasons apply with equal force in the present
case and strongly support the conclusion that the machinery,
vehicl es, barges and other itens of goods purchased by the
assessee for use in carrying the mned ore fromthe nining
site to the river side and fromthe river side to the
Mar magoa harbour fall wthin the description of goods
intended for wuse in processing of ore for sale within the
nmeani ng of sec. 8(3) (b) and Rule 13. If any of these itens
of goods are purchased by the assessee as being intended for
use as "machinery, plant, equipnent, tools, spare-parts,
stores, accessories, ~fuel or  lubricants" in carrying the
mned ore fromthe mnining site to the river side and from
the river side to the Marmagoa harbour, they would qualify
for inclusionin the Certificate of Registration

It isin the light of this discussion that the question
whet her the 14 itens of goods disallowed by the Sal es Tax
Aut horities and the Judicial = Conmissioner are eligible for
inclusion in the Certificate of Registration has to be
deci ded. W do not ‘however think any useful purpose will be
served by oursel ves exam ning each of these 14 itenms for the
pur pose of deciding whether, according to the principles
enunci ated by us, any of themqualifies for being included
inthe Certificate of Registration. That is a matter which
can appropriately be decided by the Sales Tax Oficer in the
light of the principles laid dow by us and it need not
occupy our time here. W accordingly allow the appeal of the
assessee and direct the Sales Tax Oficer to exam ne these

14 items of goods and deternmine in the light of the
principles laid down in this judgment whether any of these
14 itens of goods is |Iliable to be included in the
Certificate of Registration. So far as the
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appeal of the Union of India is concerned, we do not think
that the Judicial Comm ssioner was in error in giving relief
to the assessee in respect of 4 items of goods, since these
items of goods were clearly goods intended for use in the
process of mning and were rightly directed to be included
inthe Certificate of Registration. The appeal of the Union
of India wll accordingly stand dismssed. Since the
assessee has substantially succeeded, the fair order of
costs would be that the Revenue nmust pay the costs of the
assessee throughout.
V. D. K. C. A 1632/ 73 all owed and
C. A 107/74 disni ssed
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