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ACT:

U. P. Excise Act, 1910---Sections 28 and 29 and Notifi ca-
tion dated 26th /March 1979--Excise duty--Countervailing
excise duty--Mnimum/limts of wastage in transit--Provision
for--Charging up of duty on excess wastage--And inposition
of excise duty on liquor before its issue fromthe distill-
ery--Wet her valid.

HEADNOTE

The respondents are manufacturers of high strength
spirit. They also used to nmanufacture and bottle mlitary
rum under a licence and supply the same to the  defence
personnel inside and outside the State of U P. The excise
duty on mlitary rumfor export was Rs.7 per L.P. /Litre
while the rate for consunption within the State was’' Rs.21
per L .P. Litre. An allowance upto 0.5 per cent for ~wastage
during transit by |eakage, evaporation etc. was - provided.
Agai nst a proper permnmit the respondents supplied rumto  the
O ficer Commandi ng Rail Road Depot. A S.C., Pathankot at the
distillery prenises and the consignnents were taken by the
consi gnees under the seal of the railway  authorities to
their respective destinations.

By a notification dated March 26, 1979, issued in super-
session to earlier notification, the Governor was pleased to
direct that with effect fromApril 1, 1970 duty shall be
imposed on country spirit at the rates nentioned in the
schedul e and that the duty was payabl e before issue fromthe
distillery or bonded warehouse concerned save in the case of
i ssued wunder bond. Accordingly a notice was issued to the
respondents demandi ng Rs. 4, 295. 55P on the wastage which was
terned as "excess transit wastage" of rumcal culated at the
maxi mum rate of Rs.21 per L .P. Litre. The representation
agai nst the denmand havi ng been rejected, they filed a wit
petition before the Hi gh Court challenging the validity of
the orders and praying for a mandamus comandi ng the State
of U.P. not to realise or adjust any anount of duty towards
wastage from the respondents’ advance duty account and
restraining themfromgiving effect to the inpugned orders.

The High Court allowed the respondents’ wit petition
holding that the State of U P. and the Excise authorities
were not entitled to | evy
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exci se duty on the wastage of liquor in transit. Hence this
appeal by the State.

On the question, whether differential duty is |[eviable.
under the Act and the Rul es.

Al owi ng the appeal, this Court,

HELD: The Act having provided for fixed wastage allow
ance also in effect provided that the excess above the
al |l owabl e wastage will be taxed. It cannot therefore be said
that no such charging up of excise duty on the excess wast-
age in transit could be validly made. [179E]

Absolute wequality and justice is not attainable in
taxing laws. Legislature nust be left to decide the State
policy within constitutional limtations. [179F]

Rul es 636 and 814 are of regulatory character and they
are precautionary against perpetration of fraud on the
exci se revenue of ‘the exporting State. A statute has to be
construed in the light of the mschief it was designed to
remedy. [180D]

In theinstant case, the mlitary rumwas obtained for
the purpose of export and the | ower export duty was paid and
only when the rumdid not result in export the question of
imposing the differential duty arose. The notion of the
excise duty being changed or cancelled on account of what
transpires later is not foreign to excise lLaw. [182H]

Drawback neans the repaynment of duties or taxes previ-
ously charged on conmodities, fromwhich they are relieved
on exportation. [183B]

The system of charging up the duty on the subsequent
event of non export cannot, therefore, be said to be irre-
spective of production or manufacture. [183C]

In the instant case, if it is proved to the satisfaction
of the appropriate authorities that counter-vailing duty had
been paid on the entire consignnent irrespective of the
wastage then the question would arise as to whether the
wast age could be ignored altogether by the exporting State
as was done by the inporting State. [183D]

A.B. Abdul kadir v. State of Kerala, [1962] 2 Suppl. SCR

741; Binmal Chandra Banerjee v. State of Madhya Pradesh,
[1970] 2 scC
170
467; State of Mysore & Os. v. Ms. D. Cawasji and Co.,
[1970] 3 SCC 710; M's. Mhan Meakin Breweries Ltd. v. Excise
JUDGVENT:
Ms. M Dowell and Co. Ltd. v. Commercial Tax Oficer, WI
Crcle, Hyderabad, [1977] 1 SCR 914; Kalyani Stores v. State
of Orissa and Os., [1966] 1 SCR 865; Excise  Comrm ssioner,
UP. v. RamKumar, [1976] 3 SCC 540 and State of WMadhya
Pradesh v. Firm Gappulal, AR 1976 SC 633, referred to.

Ms. A udhia Distillery Rajaka, Sahaspur v. State of
U P. and Anr., [1980] Taxation Law Repons 2262, overrul ed.

&

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 4297 of
1983.

From the Judgnent and Order dated 26.10.1979 of the
Al | ahabad High Court in CMW No. 7168 of 1972.
Raj a Ram Agarwal and A K. Srivastava for the Appellants.

K. K. Venugopal , Rajinder Sachher, Satish Chandra, K C
Dua, and J.P. Msra for the Respondents.
The Judgnent of the Court was delivered by

KN SAIKIA J. The State of U P. by special |eave
appeals from the Judgnent of the High Court of Allahabad
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dated 26.10.1979, allowing the respondents’ wit petition
and holding that the State of U P. and the Excise authori-
ties were not entitled to | evy excise duty on the wastage of
liquor in transit. The respondents are nmanufacturers of high
strength spirit classified as other sorts of spirit not
ot herwi se specified under Section 28 of the United Prov-
inces Excise Act, 19 10, hereinafter referred to as ’'the
Act’. After manufacture they transport those spirit in big
containers fromthe distilleries to their warehouses, trans-
porting them on passes issued under section 16 of the Act.
In the bonded warehouses the sanme are sometines diluted,
separately bottled and sold. They also used to manufacture
and bottle mlitary rumunder a licence and supply the sane
to the defence personnel inside and outside the State of
U. P. The Oficer Comuanding Rail Head Depot A.S.C., Pathan-
kot having obtained permts fromthe State of Punjab for the
import of mlitary rum against those permits the respond-
ents exported mlitary rumfrom their distillery, under
di fferent passes. The excise duty on mlitary rumfor export
was Rs.7 per L.P. Litre while the rate for consunption
within the State was

171

Rs.21 per L.P. Litre. 1f the exported mlitary rumwas under
bond t hereupon duty was realised by the inporting State from
the inporter thereof. The respondents bottled the rum ac-
cording to rules and supplied the sane to the consignees at
the distillery prenises and the consignnents were taken by
t he consi gnees under 'the seal of the railway authorities to
their respective destinations.

It appears by Notification dated March 26, 1979 in
exerci se of the powers under Sections 28 and 29 of the Act,
read with section 21 of the U P. General C auses Act, 1904,
and in supersession of the earlier Governnent Notification
the Governor was pleased to direct that with effect. from
April 1, 1979 duty shall be inposed on country spirit at the
rates specified in the schedule thereto and the duty was
payable "before the issue fromthe distillery or bonded
war ehouse concerned save in the case of issued under bond".
By order dated 13.10.1970 notice was issued to the respond-
ents demandi ng Rs. 4,295.55p. on the wastage which was termned
as "excess transit wastage" of rum calcul ated at the maxi mum
rate of Rs.21 per L.P. Litre. A representation of the re-
spondents dated Novenber 9, 1970 was rejected by order dated
15.1.1972. Another representation through the Al India
Distillers Association was also rejected ~by order ~dated
August 28, 1972.

Several wit petitions challenging simlar orders were
filed by others before the All ahabad H gh Court for quashing
the orders. The respondents also filed Civil M scel l'aneous
Wit No. 7168 of 1972 under Article 226 of the <constitution
of India praying for appropriate wit, order or “direction
qguashi ng the inpugned orders dated 13.10.1970, 9.11.1970,
15.1.1972 and 28.8.1972 and for a mandanmus conmandi ng the
State of U P. not to realise or adjust any amount of « duty
towards wastage fromthe respondents’ advance duty account
otherwise than in accordance with |aw and restraining them
fromgiving effect to the inpugned orders. The Hi gh Court by
t he inpugned judgnent dated 26.10.1979 relying on an earlier
Di vi si on Bench deci sion of the same H gh Court in Ms. Mbhan
Meakin Breweries Ltd. and Anr. v. State of Uttar Pradesh and
Os., (Wit Petition No. 2604 of 1973, decided on 11.9.1979)
allowed the wit petition and quashed the inmpugned orders
thereby hol ding that no excise duty could legally be levied
on the excess wastage the occurred during the transport of
l[iquor in course of export, that is, taking out of UP
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otherwise than across a custons frontier as defined by the
Central Governnent.

M. Raja Ram Agarwal , the |earned counsel for the appel-
lants, subnits that the duty has been | evied keeping in mnd
the fact that in
172
UP. excise duty is levied at two different rates--at a
hi gher rate when the liquor is sold inside the State, and at
a lower rate when it is exported outside the State. Counter-
vailing duty is paid by the inporter on the quantity actual -
ly received in the inporting State. If there is excess
wastage on transit the result is that the quantity actually
received by the destination State is less than the quantity
on which the State of U.P. charged the lower rate and,
therefore, on the quantity shown as wastage the State of
U P. ought to recoup its differential duty by charging
excise duty at the higher rate; and that this is clearly
envi saged by the Act and the United Provinces Excise Manua
Rul es, ' hereinafter referred to as ’'the Rules’. Counse
further submts that it has a whol esone purpose, nanely, to
di scourage evasion of duty and that there is no question of
| evying excise duty twice onthe sane article inasnuch as
the ampunt of export duty actually paid is always deducted
fromthe demand; and that it is a duty of regulatory charac-
ter neant to guard against perpetration of fraud or decep-
tion on excise revenue which the Stateis entitled to re-
ceive. It is said to be a realisation of escaped duty justi-
fied by the inplied presunption.

M. K K. Venugopal, the |earned counsel for the respond-
ents, submts that in this case while the exporting State,
that is, UP., levied export duty at a concessional rate the
inmporting State levied countervailing duty on the quantity
of ruminported; and the quantity exported and subjected to
excise duty by the exporting State being the sane ' as the
guantity whereupon countervailing duty was inmposed by the
inmporting State, there could be noquestion of collecting
differential duty on the excess wastage by the exporting
State and if that was done it would anpunt to double  taxa-
tion. Explaining the procedure for export fromU. P. counse
states that after export duty is paid, the exporter gets the
al cohol released and transport it to the inporting States in
bottles or casks. In the inporting State countervailing duty
is paid on full consignnent at its destination and the seals
of the bottles transported are intact. So the entire con-
signnent is taxed |less the wastage. The i npugned denand
noti ces have, subnits counsel, rightly been quashed by the
Hi gh Court and the appellants have rightly been restrained
from levying such differential duty on excess ' 'wastage on
transit in course of export.

The only question to be decided, therefore, is whether
the differential duty is leviable under the Act - and the
Rul es. For answering the question we may refer to the Act
and the Rules. Included in Chapter V of the Act, which deals
with duties and fees, Section 28 of the Act provides that an
excise duty or a countervailing duty, as the

173
case mmy be, at such rate or rates as the State Governnent
shall direct may be inposed either generally or for any

specified |l ocal area on any excisable article stated in that
secti on.

"Excise duty" and "countervailing duty" as defined in
Section 3(3a) of the Act neans any such excise duty or
countervailing duty, as the case nay be, as is nmentioned in
entry 51 of List Il in the Seventh Schedule to the Constitu-
tion. That entry reads as foll ows:
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"51. Duties of excise on the follow ng goods manufactured or
produced in the State and countervailing duties at the sane
or lower rates on simlar goods manufactured or produced
el sewhere in India:

(a) alcoholic liquors for human consunption;

(b) opium Indian henp and ot her narcotic drugs and narcot-
ics; but not including nmedicinal and toilet preparations
cont ai ni ng al cohol or any substance included in subparagraph
(b) of this entry."

The original Section 28 of the Act now re-nunbered as
subsection (1) thereof, and sub-sections 2 and 3 inserted by
section 2 of the U P. Act 7 of 1970 clearly covers Indian
made foreign liquors. There could be no dispute as to mli-
tary rum being one of the Indian nade foreign |iquors ex-
ci sabl e under the Act. A duty of excise under Section 28 is
primarily |evied upon a manufacturer or producer in respect
of the excisable comodity manufactured or produced irre-
spective of its sale. Firstly, /it is a duty upon excisable
goods, 'not upon sale or proceeds of sale of the goods. It is
rel ated to production or manufacture of excisable goods. The
taxabl e event-is the production or manufacture of the 1ig-
uor. Secondly, as was held in A B. Abdulkadir v. The State
of Kerala. reported in 1962 (2) Suppl. SCR 741: AIR 1962 SC
922, an excise duty inposed on the manufacture and produc-
tion of excisable goods does not cease to hbe so nerely
because the duty is levied at a stage subsequent to nanufac-
ture or production. That was a case on Central Excise, but
the principle is equally applicable here. It does not cease
to be excise duty because it is-collected at the stage of
issue of the liquor out of the distillery or at the subse-
guent stage of declaration of excess wastage. Legislative
conpetence under entry 51 of list Il onlevy of excise duty
relates only to goods manufactured or produced in the State
as was held in Binmal Chandra Banerjee v. State of Mdhya
Pradesh, [1970] 2 SCC 467. In the instant case there is no
174
dispute that the mlitary rumexported was produced in the
State of U P. In State of Mysore & Os. v. Ms. D Cawasji &
Co., [1970] 3 SCC 7 10, which was on Mysore Excise Act, it
was held that the excise duty nust be closely related to
producti on or manufacture of excisable goods and it did not
matter if the |levy was nade not at the nonent of production
or nmanufacture but at a later stage and even if it was
collected fromretailer. The differential duty in the -in-
stant case, therefore, did not cease to be an excise duty
even it was levied on the exporter after  declaration of
excess wastage. The taxable event was still the ~production
or manuf act ure.

It is settled law as was held in Bimal Chandra Banerjee
v. State of Madhya Pradesh (supra), a case under the WMadhya
Pradesh Excise Act, that no tax can be levied by the State
CGovernment in the absence of specific authorisation by
statute. In that case the levy of duty on |liquor which the
contractor failed to lift was held to have been an attenpt
to exercise a power which the State Governnent did not
possess.

M. Agarwal refers us to Rule 636 of the Rules which at
the relevant tinme said:

"636. A distiller holding licences for bottling
I ndi anmade foreign |iquor of his own manufacture and for
selling it by wholesale may export such foreign |iquor
bottled on his wholesale premises, to any other State or
Union Territory in India subject to the following condi-
tions:

(1) The exporter shall obtain fromthe inporter a
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permt authorizing the inport signed by the Chief Revenue
Authority of the inporting State or Union Territory or by an
of ficer duly authorized in this behalf.
(2) The pernmit shall specify:
(a) the nanme and address of the person of firmauthorized to
i mport;
(b) the description and quantity of the foreign liquor to be
i mported;
(c) the rate of duty chargeable in the inporting State or
Union Territory in case the Indian-made foreign
175
liquor is inmported in State or Union territory wth which
the state of Utar Pradesh has entered into reciproca
arrangenents for the adjustnent of the excise duty by book
transfer.
(d) the rate of duty charged in the inmporting State or Union
Territory and the fact that it has been realized in advance
in cases of inport other than those covered by clause (c).
(3) On receipt of the permt the exporter shall deposit
into the treasury;
(a) Export duty on the total quantity of liquor to be ex-
ported; and
(b) Wiere the export is nmade to a State or Union Territory
with which the State of Utar Pradesh has entered into a
reci procal arrangenent for the adjustnment of the excise duty
by book transfer, and the rate
hi gher than that enforced in the State of Utar Pradesh, and
that payable in the'inporting State or Union Territory on
the total quantity of |iquor to be exported.
(4) On receipt of the permt and the treasury receipt
t he whol esal e vendor shall prepare a passin formF.L. 23 in

gquadruplicate and submt it to the Excise Inspector, in-
charge of the distillery. The Excise Inspector shall after
satisfying hinself that duty has been <correctly realized,
affix his signature to the pass. The exporter shall @ then

send one copy of the pass to the Collector of the district
of export, one copy to the Chi ef 'Revenue Authority of the
pl ace of inport or such other officer as may be authorised
in this behalf. One copy to the consignee and shall ‘retain
the fourth copy. The treasury receipt shall always acconpany
the copy of the pass sent to the Collector of the exporting
districts.

(5) The pass in formF. L. 23 shall state clearly:

(a) the name and address of the consignor

176

(b) the name and address of the consignee;

(c) the exact description and quantity of each kind of
foreign |iquor despatched under the pass;

(d) the route by which it is despatched;

(e) the date of despatch; and

(f) in case of export against duty paid permt, “the fact
that the duty has been prepaid in the State of inport.

(6) A separate pass in formF.L. 23 shall be issued
in respect of each consignnent. The Chi ef Revenue Authority
or other officer of the place of inport should send the copy
of the pass received by him duly countersigned, to the
Exci se Commi ssioner, Utar Pradesh, in support of the claim
for’ refund of duty annually after the close of the excise
year.

(7) Should the rate of duty in the inporting State
be lower than that in force in Utar Pradesh, exporter shal
be entitled to a refund of the difference in duty. |If the
duty has been prepaid in the State of inport at the rate in
force at the time of issuing inport permit, the exporter
shall be entitled to a refund of duty deposited by him in
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the State of export on verification of the claim by the
Exci se I nspector incharge of the distillery on the basis of
export passes in formF. L. 23 duly countersigned by the
Chi ef Revenue Authority of the State or Union Territory of
import or the officer appointed in this behalf in token of
recei pt of the consignnment of I|ndian-made foreign Iiquor”

Rul e 637 provided than the duty, other that export duty,
on foreign liquor manufactured at any distillery in Utar
Pradesh and exported therefromon prepaynment of duty to any
State or Union Territory of India shall be credited by book
transfer to the CGovernment of the inmporting State or Union
Territory after the close of the excise year. Rule 637-A
provided for registration of clainms for refund or export of
I ndi an-made foreign liquor and provided that every distiller
maki ng exports of Indian-nade foreign liquor to other
States, shall submit a statement showing all such exports
made during the proceeding quarter, in formP.D. 31 to the
Exci se Conm ssi oner, duly
177
verified by the officer incharge, ‘distillery, despatching
si mul taneously a copy thereof to the Assistant Excise Com
m ssioner of the charge. Rul e 37-B provided for maintenance
of register of refunds against exports of Indian-nade for-
eign liquor and said that the Excise Inspector incharge of
the distillery shall enter all the details given by the
distillers in the statenent in formP.D. 31, in a register
to be maintained by himin formP.D. 31-A- As and when
refunds are allowed by the Excise Commi ssioner, he shal
make entries about refund in this register in relevant
colums under his signature. Simlar entries shall also be
made by the office of the Assistant Excise ~Conm ssioner
concerned, on the copies of P.D. 31 statenent received from
the exporters, and be initialled by the -Assistant ' Excise
Commi ssi oner after verification

Thus it is seen that though not specifically mentioning
charging up of differential export duty on excess wastage,
the above rules definitely envisaged refund of excise duty
of countervailing or equalising nature.

M. Agarwal also brings to our notice R ale 8 14 which

substituted the old Rul e by the Excise Comr ssioner’s Noti-
fication No. 10909/I1X. 241-A, dated February 8, ~1978. It
provi ded as under:
"Allowance for loss in transit. An allowance upto 0.5 per
cent will be nmade for the actual loss in transit by | eakage,
evaporati on or other unavoi dabl e cause, or spirit transport-
ed or exported under bond in wooden casks or nmetal vessels.
The al | owance to be made under this rule will be ~determ ned
by deducting fromthe quantity of spirit despatched fromthe
distillery, the quantity received at the place of destina-
tion, both quantities being stated in ternms of alcohol. The
allowance will be calculated on the quantity contained in
each wooden cask netal vessels conprised in a consignnment.

If the report of the officer by whomthe consign-
ment of spirit has been gauged and proved at its destination
shows that the wastage has occurred above the Iimt allowa-
ble the person executing the bond shall be liable to pay
duty on so much of the deficiency as in excess of the allow
ance. The rate of duty leviable shall be the highest rate of
duty leviable on such spirit in this State.

178

Wen the wastage does not exceed the prescribed
l[imt, no action need be taken by the O ficer-in-charge of
the Distillery or bonded warehouse, as the case nmay be, but
when the wast age exceeds the allowable limt, the
Oficer-in-charge of the Distillery shall obtain the expla-
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nation of the Distillers or the person executing the bond
and forward the sane together with a full report of the
circunstances to the Assistant Excise Commissioner or the
Deputy Excise Commi ssioner of the charge in which the Dis-
tillery 1is situated. The Assistant Excise Conm ssioner or
the Deputy Excise Conm ssioner shall charge duty on excess
wast age provided that when the total wastage in a consign-
nent is within the allowable linmt. Deputy/Assistant Excise
Conmi ssi oner of the charge may wite off the excess wastage
in any particular wooden cask or netal vessel

Provided further that the Deputy Excise Comm s-
sioner may wite off the duty upto Rs.500, if he is satis-
fied that the excess wastage in a consignnment was on account
of an accident or other unavoi dable cause but in other
cases, the matter shall be referred to the Excise Conm s-
sioner for orders. Cases in which the Deputy Excise Comm s-
sioner wites off duty shall be reported by him to the
Exci se .Conm ssi oner. "
It is enphasised by M. Agarwal that this provision is neant
to discourage evasion of duty. If any part of the |ower
export duty charged liquor-is not infact exported it should
be made to pay the higher excise duty as payable on hone
consunmed liquor. |t does not inpose any new duty. W are
inclined to agree. This rule does not authorise inposition
of any new tax but only authorises charging up excise duty
on the excess wastage of liquor in course of export which
was charged at concessional rate. The old Rule 814 of the
Rul es was made by B.O No. 423/V-284-B, dated Septenber 6,
1910 and No. 20/8 V-E 980B, dated May 28, 1918 providing for
al  owance for Joss intransit. |t said:
"An allowance will be nade for the actual lossin transit,
by |eakage, evaporation or other wunavoidable cause, of
spirit transported or exported under bond. The allowance is
subject to the follow ng maxi mumlimts.”
Limts were prescribed differently for wooden casks and
metal vessels, keeping in mnd the duration of transport.
179

Thus, we find that the mnimumlints of wastage in
transit was prescribed even under the old rule. This by
i mplication enjoined that the excess wastage would be taxed
as if not wasted.

The question may arise as to the date of the new Rule
814, to decide whether the inpugned notices would be covered
by it or by the old Rule. Section 77 of the Act provides the
answer. |t says:

"77. Publication of rules and notifications.--All rules made
and notifications issued under the Act shall be published in
the Oficial Gazette, and shall, have effect as if enacted
in this Act fromthe date of such publication or from such
other date as may be specified in that behal f."

(The two provisos are not relevant for the purpose-of this
case)

Both the old and the new Rule 8 14 nust, therefore, have
effect fromthe date of publication in the Oficial gazette
or fromsuch other date as may be specified in that behalf
as if enacted in the Act. The object of this ancient fornu-
la, nanely, "as if enacted in this Act" was to enphasise the
fact that the notifications were to be as effective as the
Act itself. Its validity could be questioned in the sanme way
as the wvalidity of the Act could be questioned. It is an
ancient formof rule nmaking still to be found in the Act.
Thus the Act having provided for fixed wastage allowance
also in effect provided that the excess above the allowable
wastage wll be taxed. It can not, therefore, be said that
no such charging up of excise duty on the excess wastage in
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transit could be validly nade. The validity of Rule 814 had
not been questioned before the H gh Court. Absolute equality
and justice is not attainable in taxing |aws. Legislature
nmust be left to decide the State policy within Constitution-
al limtations.

In Ms. Mhan Meakin Breweries Ltd. v. Excise & Taxation
Conmi ssi oner, Chandigarh, reported in 1976 Suppl. SCR 5 10:
1976 3 SCC 42 1, the appellant conpany carried on the busi-
ness of manufacture, storage and sale of [liquors. Between
June, 1967 and April 1969,. it transported various quanti-
ties of liquor fromits distilleries in UP. toits bonded
war ehouse at Chandigarh. On arrival, the consignments were
exam ned by the Oficer-in-Charge of the warehouse, and a
shortage was found, exceeding the wastage all owance perm s-
sible wunder rule 8 of the Punjab Bonded Warehouse Rules,
1957. The Excise and Taxation Conmi ssioner, exercising the
powers of the . Financial Conmssioner. issued a show cause
noti ce ;and t hen ordered
180
the appellant to pay duty on the wastage in excess. The show
cause notice required the appellant to pay duty on excess
wastage in course of inport of liquor from U P. and the
rules governing the  appellant’s licence provided for a

wast age all owance not exceeding 1% of the actual 1loss in
transit by | eakage or breakage of vessels or bottles con-
taining liquor, and if the wastage exceeded the prescribed
limt the licensee should be liable to pay duty at the

prescribed rate as'if the wastage in excess of the pre-
scribed limt had actually been removed fromthe Warehouse,
and it was also provided that the Financial Conm ssioner
could in his discretion on goods cause being shown renit the
whole or a part of the duty |eviable on such™ wastage, and
these provisions were challenged. This Court held that the
i mpugned rules did not inpose any new duty or create any
l[iability and that they were in essence and substance of a
regul atory character neant to guard-agai nst perpetration of
fraud or deception on the revenue. "They provide /for and
regul ate the storage and subsequently the renoval of |iquor
from the bonded warehouse, on paynent or otherwise of the
duty which is chargeabl e under the Fiscal Rules of 1937." W
agree with M. Agarwal that the instant Rules 636 and 814
are also a regulatory character and they are precautionary
agai nst perpetration of fraud on the excise revenue of the
exporting State. If out of the quantity of mlitary rumin a
consignnent, a part or portionis clained to  have been
wastage in transit and to that extent did not result in
export, the State would, in the absence of reasonabl e expl a-
nati on, have reason to presune that the sanme have  been
di sposed of otherw se than by export and inpose on it/ the
differential excise duty. A statute has to be construed in
light of the nmischief it was designed to remedy. There is no
di spute that excise duty is a single point duty and may be
| evied at one of the points nentioned in Section 28.

The subm ssion of the respondents that they paid duty on
the entire quantity of rumto be exported under excise
passes issued to the inmporter and that after paynment of the
export duty the rumbottled under the conditions enunerated
in the Rules was supplied to the consignee at the distillery
prem ses and the consignments were taken by the consignees
under their seals and under the seal of the Railway authori-
ties and the consignments reached their destination wth
seal s intact would not go to support the contention that the
State Government was not conpetent to |evy any duty on the
excess wastage that is shown to have occurred during transit
i nasmuch as only a concessional rate of duty was levied on
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the [liquor which was supposed to be exported out side the
State of UP. and if the entire quantity on which such
concessional duty was paid did not reach its destination

and the

181

shortage is shown as wastage in transit, it surely neant
that the short delivery was not exported. The reason of the
wast age would not be material so far as this conclusion is
concerned. Had this quantity been not exported but consuned
locally the State woul d have derived higher duty of which it
has been depri ved.

The argunent that countervailing duty is paid by the
inmporters in the inporting State on the quantity actually
received, would also be inmterial for this conclusion
though that may be of “sone inportance for the purpose of
revenue of the inporting State as well as the consignee. In
case countervailing duty has been paid on the entire quanti -
ty of the consignment in the inporting State there nmay be
room for adjustment in accordance with the provisions of
Rul es 636, 637, 637-A and 637-B of the Rules. The only
material —question may be whether the wastages was caused
while the bottles were on transit but still wthin the
territory of the exporting State or in transit inside the
inmporting State. If ‘as a matter of fact it is found that the
exported |Iliquor actually crossed the territory of the ex-
porting State intact there may not be any justification for
demandi ng differential duty. That wll of course be a ques-
tion of fact in no way affecting the right to demand the
differential duty. The decisionin Ms. Ajudhia Distillery
Raj aka, Sahaspur v. State of Utar Pradesh and Anr., report-
ed in 1980 Taxation Law Reports 2262, quashing such a denand
and hol ding that the exporting State had no jurisdiction to
charge duty on the liquor wastage in transit cannot be said
to have been correctly decided and the impugned judgment in
the instant case suffers fromthe same infirmty, and has to
be set aside. Rule 814 envisages the | evy of such differen-
tial duty. There is no question of double charging or multi-
ple point charging in this case. It is only a question of
recovery of the difference on proof of the purposes for
which lower duty was earlier levied having failed to be
achieved entailing liability to nmake good the difference.
The Rules 636, 637-A and 637 are also relevant to this
extent.

It was reiterated in Ms. M Dowell and Co. Ltd. .
Conmmercial Tax Oficer, VH Circle, Hyderabad, [1977] 1 SCR 9
14: AR 1977 SC 1459, follow ng Abdul Kaditr (supra) that
excise duty is a duty on the production or manufacture of
goods produced or manufactured within the country though
laws are to be found which inpose a duty of excise at stages
subsequent to the manufacture or production. Simlarly what
was stated in Kalyani Stores v. The State of Olissa and
Os., [1966] 1 SCR 865, was reiterated in Ms Mhan ' Meakin
Breweries Ltd. (supra) that a countervailing duty is neant
"to counter bal ance; to avai
182
against with equal force or virtue; to conpensate for sone-
thing or serve as equivalent or substitute for". A counter-
vailing duty is "meant to equalise the burden on alcoholic
i quors manufactured or produced in the State.” They may be
i nposed at the sane rate as excise duty or at a lower rate
so as to equalise the burden after taking into account the
cost of transport fromthe place of manufacturing to the
taxing State. Countervailing duties are nmeant to equalise
burden on al coholic liquors inported fromoutside the State
and the burden placed by excise duties on alcoholic liquors
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manuf actured or produced in the State. Countervailing duties
can only be levied if similar goods are actually produced or
manuf actured in the State on which excise duties are being
| evied. Thus, <countervailing duty paid in the inporting
State does not ipso facto affect the excise revenue of the
exporting State.

The fact that the inporter is required to pay counter-
vailing duty on the inported mlitary rumcould, therefore,
i pso facto be no ground for opposing the Ievy of differen-
tial duty on the excess wastage of exported rum that duty
being levied with a view to safeguard the excise revenue of
the exporting State. If the excess wastage was actually | ost
to consuners while in the inmporting State no justification
of such a duty nmay arise, that, however, would be an entire-
ly different question without in any way affecting the
conpetence of the legislature of the exporting State to
i mpose such a duty. The fact that the exported rum was on
payment of export duty or on bond woul d not again be materi-
al inasmuch as when the rum neant for export failed to be
exported, there may be a presunption, nay be rebuttable one,
that what is shown as the excess has nerged in mass of rum
consunmed within the State and was not separated fromsuch a
mass. The inposition of differential duty was only deferred
to this noment and it still continued to be a duty on pro-
duction or manufacture of rum It could not be regarded as a
duty not connected wi'th the taxable event of manufacture or
producti on.

There is also no'simlarity with the excise duty sought
to be levied only on the unlifted quantity of. |iquor by
contractors which was held to be inperm ssible under Sec-
tions 28 and 29 of the Act in Excise Comm ssioner, UP. v.
Ram Kumar, [1976] 3 SCC 540 and State of Madhya Pradesh v.
Firm Gappulal, AR 1976 SC 633: 1976 (2) SCR 1041.  1In the
instant case the nmilitary rum was obtained for the | purpose
of export and the | ower export duty was paid and only when
the rumdid not result in export the question of inposing
the differential duty arose. The notion of the excise duty
being changed or cancelled on account of what transpires
later is not foreign to excise |aw. Generally speaking
183
the inposing of the differential duty.i.e. charging up the
duty on the report of the excess wastage is the opposite of
the system of drawback prevalent in sone systens. Drawback
neans the repaynent of duties or taxes previously charged on
comodities, fromwhich they are relieved ~on exportation
For exanple, in the custonms | aws of some countries an all ow
ance is made by the Governnent upon the duties due on im
ported nmerchandi se when the inporter, instead of selling it
within the country-re-exports it, and then the difference of
duty is refunded, if already paid. Simlarly, in England
there is a provision of refund of duties on British w ne
when the wine incidentally is spoilt or otherwi se unfit for
use or when delivered to another person has been returned to
the maker as so spoilt or unfit. The system of charging up
the duty on the subsequent event of non export can not,
therefore, be said to be irrespective of production or
manuf act ur e.

In the instant case if it is proved to the satisfaction
of the appropriate authorities that countervailing duty had
been paid on the entire consignnent irrespective of the
wastage then the question would arise as to whether the
wast age could be ignored altogether by the exporting State
as was done by the inporting State. Counsel for the parties
had no objection to the idea that if the explanation for
wast age was satisfactory and the countervailing duty was
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paid in the inporting State on the entire consignnent irre-
spective of the wastage, there would be room for adjustnent
by reducing the duty to sinilar extent.

For the foregoi ng reasons, the inpugned Judgnent is set
aside and the appeal is allowed, but under the facts and
ci rcunst ances of the case, without any order as to costs.

Y. Lal Appeal
al | oned.
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