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1. Challenge in this appeal is to the order passed by a
Di vi sion Bench of the Madras Hi gh Court dismssing the Wit
Appeal s filed by the appellant.

2. Background facts as projected by the appellant are as
foll ows:

Respondents 2 to 23 went on illegal strike from
8. 11. 1990. Respondent No. 15 and one S.L. Sundaram who
had died in the neantime were the first to strike work in the
bl ow roomresulting in the stoppage of entire operation of the
appellant’s textile nmlls. OQher workmen followed. Al the 55
wor kers who resorted to strike were suspended. Even after
their suspension, respondents 2 to 17 remained in the
prem ses causing obstruction. Al ‘the 55 workers were charged
for ms-conduct. Qut of them 34 apol ogi zed and they were
taken back into service. But subsequently, three nore al so
apol ogi zed and they too were allowed to join duty. The
respondents 2 to 23, however, did not relent. On 14.3.1991
the General Secretary of the Tami| Nadu Panchalai Wrkers’
Uni on served a strike notice on the nanagenent purportedly
under Section 22(1) of the Industrial Disputes Act, 1947 (in
short the "Act’) stating that "strike woul d commence on or after
24.3.1991" and on 8th and 24th April and 13th My, 1991 the
respondents 2 to 23 were dism ssed fromservice after hol ding
a disciplinary enquiry. Petitions were filed under Section 2-A
of the Act for re-instatenent with back wages and continuity
of service. The Labour Court by its award dated 24.1.1994
held that the strike was illegal. However, in purported exercise
of powers under Section 11-A of the Act the Labour Court
substituted the punishnent of dism ssal by order of discharge
and awar ded conpensati on of Rs.50,000/- to each wor kman.
The award was chal | enged by the appellant as well as the
wor kmen before the High Court. On 5.8.2000 a |earned
Si ngl e Judge of the High Court allowed the Wit Petition
No. 8389 of 1995 filed by the respondents 2 to 23 on the
ground of non conpliance of Section 33 (2)(b) of the Act and
directed re-instatenment of the workmen with full back wages
and continuity of service. He took the view that a copy of the
strike notice dated 14.3.1991 was sent to the Conciliation
O ficer and, therefore, conciliation proceedi ngs were pending
on the date of dismissal and since the dismissal was w thout
the approval of the Conciliation Oficer in terms of Section 33
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of the Act the sane was illegal. Reliance was placed on a
decision of this Court in Jaipur Zila Sahakari Bhoom Vikas
Bank Ltd. V. Ram Gopal Sharma (2002 (2) SCC 244). The
appellant’s Wit Petition No.10239 of 1999 agai nst the
alteration of punishnent was dismssed. On 30.12.2003 by
the i npugned judgment a Division Bench of the Hi gh Court

di smssed the Wit Appeals holding that the judgnent of this
Court did not make any distinction between the proceeding
pendi ng before the Conciliation Oficer and those pendi ng
before an I ndustrial Tribunal

3. On 21.2.2004 the Special Leave Petitions were filed and
when the matter cane up for hearing on 20.3.2006 after

notice, a Bench of this Court suggested certain ternms for

ami cabl e settlenent as set out in the order of said date. The
appel | ant agreed to the ternms proposed, but the respondents 2
to 23 did not agree.

4, The basic stand of the appellant is as follows:

The High Court failed to appreciate that in the absence of
a valid notice of strike in ternms of Section 22(1) there can be
no commencenent of conciliation proceedings in ternms of
Section 20(1) of the Act. Section 22(1) prohibits a strike in a
public utility service, in breach of contract, without giving to
the enpl oyer advance notice of six weeks. It prohibits strike (a)
within the notice period of six weeks, (b) within 14 days of
gi ving such notice, (c) before the expiry of the date of strike
specified in such a notice, (d) during the pendency of any
conciliation proceedings before a Conciliation Oficer and
seven days after the conclusion of such proceedings. The
strike notice issued on 14-3-1991 stating that the strike will
conmence on or after 24-3-1991 i.e. (just 10 days notice)
does not satisfy the requirenent of advance notice stipul ated
u/s 22 (1). Therefore, it is not-a valid notice. Consequently, in
the eye of law there was no commencenent of conciliation
proceedings as a result of the said notice.

5. On the dates of dism ssal of workmen no conciliation
proceedi ng was pending in the eye of law. Unless a conciliation
proceedi ng was pending at the time of dism ssal of worknen,
Section 33 will not be attracted and there is no question of
seeking perm ssion of the Conciliation Oficer in such a case.

6. The High Court failed to appreciate that in terns of
Section 33-A for not obtaining permni ssion of the Conciliation
O ficer under Section 33, the only | egal consequence provided
is that the Conciliation Oficer shall take the conplaint of
contravention of the provisions of Section 33 iinto account in
nmedi ating in and pronoting the settlement of such industria
di spute. Therefore the order of dismissal in any event was not
illegal. There was no conplaint nade to the Conciliation
Oficer in this case

7. The Conciliation officer, unlike the Labour Court or-an
I ndustrial Tribunal, has no power of adjudication. Therefore,
he cannot set aside the order of disnissal. The di sm ssa
remai ns valid.

8. Stand of the respondents 2 to 23 on the other hand is
that the appellant did not raise the plea that there was no
conciliation proceeding pending at the tine of dismssal of the
workmen. It is stated that there was deened conciliation
Before a |l earned Single Judge the primary issue revolved on
the question as to whether any notice of conciliation had been
i ssued by the Conciliation Oficer and, therefore, there was
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pendency of conciliation proceeding. Learned Single Judge
hel d agai nst the appellant relying on a decision of this Court
in Lokmat Newspapers Pvt. Ltd. vs. Shankarprasad (1999 (6)
SCC 275) holding that once strike notice is issued under
Section 22 of the Act, conciliation proceeding is deenmed to
have been comenced and no further notice fromthe
Conciliation Oficer is necessary.

9. The stand that the notice of strike does not neet the
requi rements of Section 22 of the Act is also not tenable.
Section 22(1)(d) of the Act provides that no person enployed in
a public utility service shall go on strike in breach of contract
during the pendency of any conciliation proceedi ngs before the
Conciliation Oficer and 7 days after the conclusion of the
proceedi ngs. The Conciliation Oficer shall hold the
conciliation proceedings when notice under Section 22 of the
Act has been given. Under Section 12(3) if a settlenent is
arrived at during conciliation proceedings, a report is to be
sent by the Conciliation Oficer to the Governnment together
with the settlenment. If no settlenent is arrived at the
Conciliation Oficer has to send the failure report under
Section 12(4) of the Act and Governnent has to refer the

di spute under Section 12(5). Unlike in the case of non public
utility service, the concept of deenmed conciliation has been
statutorily provided in the case of public utility service so that
wor knmen di d not go on strike during pendency of the
conciliation proceedings. Wien stri ke notice under Section 22
of the Act has been given the Conciliation Oficer is
mandatorily required to hold the-conciliation proceedi ngs

under Section 20(1) of the Act-:

10. The purpose of providing for deened conciliation is to
prevent dis-location of public utility service. The object of
enacti ng sub-sections (a) and (b) of Section 22(1) is for the

pur pose of ensuring that workers-do not rush into strike and
give a chance to the Conciliation Oficer to resolve the dispute.

11. It is therefore clear that there was a deemed conciliation
proceedi ng when the notice under Section 22 in Form'QO  of

the Tami| Nadu Industrial Disputes Rules, 1958 (in short the
"Rules’) has been issued. Several alternatives are provided in
Section 22(1) and sub-clauses (a) to (d) are the alternatives
which is clear fromthe use of the expression "or". As such'the
time limt set out in either one of the clauses (a) or (b) would
therefore have to be read disjunctively which is clear from sub-
cl ause (c) which provides that strike shall not be undertaken
"before the expiry of the date of strike specified in any such
notice as aforesaid". It is further submtted that decision in
Jai pur Zila' s case (supra) has full application

12. A few facts which have rel evance need to be noted.

The notice was given about the proposed strike after the
strike. Undisputedly, the workers resorted to strike on
8.11.1990. The notice was given on 14.3.1991. Different
stages enunerated by Section 22(1) are as foll ows:

(1) Advance notice of 6 weeks.
(ii) 14 days given to the enployer to consider the
noti ce;

(iii) the worknen giving the notice cannot go on strike
before the indicated date of strike;
(iv) Pendency of any conciliation proceedings.

13. In this case no conciliation proceedi ngs were pendi ng
under sub-section (4). Sub-section (4) of Section 22 states that
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the notice of strike referred to in sub-section (1) has to be
given in such manner as may be prescribed. The Central Rule
71 prescribes the manner in which the notice has to be given
and the notice is in Form’'L . The notice as mandated under
Section 22 has to be given to the enployer.

14. Learned counsel for the respondent relied on Section 20
whi ch deal s with comencenent and concl usi on of

proceedi ngs. According to the H gh Court the conciliation
proceeding is deermed to have been conmenced on the date on

whi ch the notice of strike under Section 22 is received by the
Conciliation Oficer.

15. The High Court seens to have | ost sight of the crucia
words "notice of strike or lock out under Section 22". Section
22 pre-supposes a notice before the worknmen resorted to

strike. The notice has to be given to the enpl oyer. Sub-section
(6) of Section 22 also has rel evance because within a
particular tine period after recei pt of the notice under sub-
section (1) he shall report to the appropriate Governnent or to
such authority as the Governnment nmay prescribe.

16. Stand of the respondents is that simultaneously notice is
required to be given to the Conciliation Oficer in Form’L and,
therefore, Section 20 has full application. This plea is clearly
unt enabl e because Form”’ L refers to Rule 71 and not Section

22. There is nothing in Section 22 which requires giving of
intimation or copy of the notice under Section 22 to the
Conciliation Oficer. At the stage of notice under Section 22
there is no dispute.

17. The date of notice is 14.3.1991 and the proposed strike
was on 24.3.1991. Therefore, on the face of it, it cannot be
treated to be a notice as contenpl ated under Section 22(1)(a).
The notice in question reads as foll ows:

"By Regi stered Post
The Strike notice issued by the enpl oyees under Rule 59(1)

From

The General Secretary,

Tam | Nadu Panchal al Workers Uni on,
39, 11th Cross Road,

Tat abat h,

Coi mbatore-12

To:

The Managenent,
Essorpe M| Is,

Sar avanapatti (Post),
Coi nbat or e- 35

Sir,

We have decided to strike work at Essorpe MIIs,

Sar avananpatti Post, Coinbatore. Therefore, we are

gi ving advance notice of strike under the provisions of
Section 22(1) of the Industrial Disputes Act, 1947
(Central Act No.14 of 1947). W would informyou as per
Section 22(1)(c) that the strike will comence on or after
24t h March, 1991.

We have encl osed our demands under Rule 29 of the
Chennai | ndustrial Disputes Rules, 1958.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

5

Always in service to the Nation
Sd/ - K. Pal ani chany,

The General Secretary,

Tam | Nadu Panchal al Wrkers Union

Copy to

1. Comm ssi oner of Labour, Chenna

2. Addl . Conmi ssi oner of Labour, Coinbatore

3. Deputy Commi ssi oner of Labour, Coinbatore

4. Asstt. Comm ssioner of Labour (Conciliation-2), Coi nbatore
5. The Conmi ssi oner of Police, Coinbatore

6. The Col | ector, Coinbatore

7. The Conmi ssioner cum Secretary, Labour and Recuirtnent
Board, Fort. St. George, Chenna

8. The | nspector of Factories, Coinbatore"

18. I'n the notice it is stated that the strike will comrence on
or after 24.3.1991. Obviously, six weeks' time before the date

of strike was not given. In this case notice is 14.3.1991 and

the proposed strike was on or after 24.3.1991. The inevitable
conclusion is that the notice cannot be treated to be one under
Section 22. Jaipur Zila s case (supra) has no application if the
notice given is not in accordance with law. If no notice is given
to the enployer, the effect of it is that he-is not aware of the
proceedi ngs. Obviously, the conciliation proceedings nust be
one neeting the requirenents of law. Here, no notice in terns

of Section 22 of the Act was there.

19. Sonewhat unaccept abl e pl ea has been taken by the
respondents 2 to 23 that in terms of Section 22(1)(b) after 14
days of giving the notice, the worknen can go on strike. If this
plea is accepted six weeks’ time stipulated in Section 22 (1)(a)
beconmes redundant. The expression *giving such notice" as
appearing in Section 22(1)(b) refers to the notice under
Section 22(1)(a). Ooviously, therefore, the worknen cannot go
on strike within six weeks notice in terms of Section '22(1)(a)
and 14 days thereafter in ternms of Section 22(1)(b).

20. The expression "such notice" refers to 6 weeks advance
notice. Earlier illegal strike is not renmedied by a subsequent
strike as provided in Section 22. |If such stand is accepted it
will go against the requirenment of Section 22 which aimnms at
stalling action for illegal strike.

21. Above being the position, the judgnents of |earned Single
Judge as well as that of the Division Bench cannot be

sust ai ned and deserve to be set aside which we direct.

Not wi t hst andi ng the sanme the fair approach indicated by the

appel  ant by accepting the decision of this Court by order

dat ed 20.3.2006 can be given effect to. It is open to
respondents 2 to 23 or any of themto conply with the terns

i ndi cat ed.

22. The appeal is allowed to the extent indicated above. There
will be no order as to costs.




