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PETI TI ONER
| NDI AN ADM NI STRATI VE SERVICE (S.C. S.) ASSOCI ATION, U. P. AND
Vs.
RESPONDENT:

UNI ON CF | NDI A AND CRS
DATE OF JUDGVENT11/11/1992

BENCH
[AM AHVADI, MM PUNCHH AND K. RAMASWAMY, JJ.]

ACT:

I ndian Admnistrative Service (Regulation of Seniority)
(First Anmendnent) Rul es 1989:

Rule 3(3)(ii) Seniority of pronotees/direct recruits
assi gni ng-year— of allotnent-Procedure-Legislative intention
what is-Junior officer pronoted on nerit superseding seniors
Year of allotment of such officer Fixation of.

Interpretation of Statutes:

I.A'S. (Regulation of Seniority) (First Amrendnent)
Rul es, 1989-Rule 3(3) (ii) proviso-Construction-Wether
prospective in operation-Legislative intention-Wat is.

Constitution of I ndia 1950:

Articles 14 16 and Rule 3(3)(ii) proviso of |1.A S
(Regul ation of Seniority) (First Amendnent) Rules 1989-
Constitutional wvalidity of -~ Whet her inconsistent wth
Section 3(LA) of the Al India Services Act, 1957.

Al India Services Act, 1951

Section 3(1A)-Rules made under-Rule 3(3)(ii), proviso
of the First Amendnent Rules, 1989-Consultation-Qbject,
i mportance and nature of-Failure to consult all Stares and
Uni on Territories-Wether provi so to Rul e 3(3)
unconstitutional

HEADNOTE:

On 19.1.1984, the Association [petitioner No. 1 in WP.

(CO No. 499 of 1991] requested the Union Governnent
(Respondent) to renmpve the disparity prevailing in different
states of pronotional avenues from State Civil Services to
Al India Admnistrative Service.

A Committee of Senior Secretaries, constituted by the

Uni on Governnent, recomended an equitable principle of
conparabl e seniority fromdifferent States for pronotion to
the Indian Adm nistrative Service.

The 1. A'S. (Regulation of Seniority) Rules, 1987 cane

into force with effect from6.11.1987, repealing the old
Rul es.

Ina Circular dated 9.9.1986 issued by the respondent -

Uni on Governnment directed the State Governnents to give
wei ght age over and above four years the assignnment of year
of allotment as per the existing rules, nanmely, four years
for the first 12 years State service wth additiona
wei ght age one vyear for every two to the years conpleted
service subject to a maxi mum of five years.

Uni on Gover nnent anended and published the New
Seniority Rules, 1987, after considering the suggestions
fromthe State CGovernments. The First Amendment Rul es was
published in the Gazette of India on 32.1989 which was given
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prospective operation from 3.2.1989.

The appellants in C. 1. No. 4794 of 1992 questioned Rule

3(3) (ii) proviso of the First Amendnent Rules, in an
application before the CAT. at Patna. They contended that
though they were found to be entitled to the total weightage
of 9 years since the juniors were given 1983 as the year of
al | ot ment by operation of proviso to Rule 3(3)(ii) of the
First Anendnent Rules, were given 1983 as the year of
al l otment and thereby the appellants were denied the 3 years
wei ght age.

The Tri bunal upheld the Rules and dismssed the
application, against which appeal - C. A No. 4794 of 1992 -
was filed in this Court.

The appellants in C A No. 4788 of 1992, sone nenbers

of the Association - _petitioner No. 1 of the WP. (C No.
499 of 1991 - filed an application before the Centra
Admi ni strative Tribunal at Lucknow contending that they were
promoted in 1980 onwards, and they were discrimnated in
fixation of their seniority.

The Tribunal hel d that the prospective operation of the

1987 Rules discrimnated the Senior State Civil Service
Oficers, but refused to direct the Union Governnent to
amend the Rules but retrospective effect. However, it

requested the Governnment of India to reconsider the matter
and to give retrospective operation to the First Amendnent

Rul es. This decision was questioned hl ‘an appeal - C A No.
4788 of 1992.

In WPW(C)No. of 499 'of 1991, Petitioner No. 1 - An
Associ ation representing the officers of the UWP. State
Cvil Service - and petitioners2-17, its nmenbers filed the
wit petition wunder Article 32 of the Constitution to quash
the order of the respondent - Union Governnent dated

12.12.1990, and for a direction to extend the benefit
flowng from the First Amendnment” Rules to its | menbers
pronoted prior to January 1988. It was contended that the
First Anmendnent Rules operated with effect from 1992,
whereas the pronpotee Oficers were pronoted between 1988 to
1991 and that they would get only partial benefit.

As these cases raised comopn questions of |aw, they

were heard together.

Di sm ssing WP(C)No. 499/1991 and CA No. 4794 of 1992,

and allowing C. A No. 4788 of 1992, this Court,

HELD: 1.01. The entry into the service is from
different streans and predonminantly by direct recruitnent
and pronotion. The direct recruit gets his year of allotnent
fromthe succeeding year of his recruitnent. The direct
recruit officers appointed earlier to 1988 also would be
adversely affected in their seniority. [403-D

1.02. Rule 3(31 manifests the Central Govt’'s intention

that the year of allotnment of a direct recruit officer shal
be the year following the year in which the conpetitive
exam nation was held. If any such officer was permtted to
join probationary training with direct recruit officers of a
subsequent year of allotment then he shall be assigned that
subsequent year as the year of allotnent. [400-G H

1.03. In determining the seniority of a pronotee

of ficer in assigning year of allotnent, the service rendered
inthe State Civil Service upto 12 years as Dy. Collector,
or equival ent posts, weightage of 4 years shall be given. In
addi ti on he/she shall also be given, further benefit of one
year wei ghtage of every conpleted 3 years of service. beyond
the period of 12 years, subject to a nmaxi num wei ghtage of 5
years. In its calculations fractions are to be ignored. The
wei ght age shall be computed fromthe year G of appointnent
of the officer to the service. [402-F]
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1.04. The offending proviso limts the operation of

Rule 3(3) (ii) (a) and (b) that such an officer shall not be
assigned an year of allotnent earlier than the year of
allotment assigned to the officer senior to him in that
select list or appointed on the basis of an earlier select
list. [1402-F]

105. The proviso ainse that the State Civil Service
senior officer’ though had varied length of services, but
because of late pronotion to Indian Adninistrative Service,
woul d receive and forego proportionate weightage of past
service for a short period till the rules fully becone
operational. [406- B]

1.06. The first anendnent rul es doubtless provided the
renedy to renove existing discrimnatory results by giving
graded wei ghtage to a maxi numof 9 years and would track
back the year of allotnment anterior to the date of inclusion
inthe select list under the ~Recruitnent Rules read with
Promot i .on Regul ati ons.” [ 406- C]

1.07. The Proviso intended to protect the seniority of

the officers pronoted/appointed earlier than the appellants
and its effect would be that till rule 3 (3) (ii) fully
becomes operational graded weightage was given to the
promotees. In other words it prevented to get seniority
earlier to the date of his/her appointnent to the Indian
Adm nistrative Service. Equally it in tended not to let
endl ess chain reaction occur to unsettle the settled
interests in seniority. These compul sive circunstances
denied the benefits of full 9 years weightage to officers
promoted during 1987 to 1992. The discrimnation, though is
di scernible, but inevitable to ensure just results. In other
words the proviso prevented unequals to becone equals. [406-
D-E]

1.08. The new Seniority Rules were to be operative from
Noverber 6, 1987 and the First Amendnent Rul es from February
3, 1989 with the result that in assigning the year of
allotment, full weightage of <9 years’ eligible service was
given to the pronotee State Civil ‘Service Oficers. However
the senior officer to hinfher appointed fromthe State G vi
Service earlier in the sane select list or one above ' himin
the previous select list shall remain senior to him-  Thereby
the proviso averted the effect of pushing an officer who
gained entry into |IAS service by application of rule of
wei ghtage in Rule 3(3) (ii) of the Rules down in seniority:
[402-H, 403- A-B]

1.09. By dint of nerit, ability and suitabilityjunior
officer could steal a march over the senior officers in the
State Civil Service and get entry into the Indian
Admi ni strative Service wearlier to the senior officers and
t hus becones a nmenber of the Indian Administrative Service.
Thereby he becones senior in service. The senior State G vi
Service officer, who was superseded and subsequently becane
qualified tor inclusionin the select |Ilist, after the new
Seniority Rules or the First Anendment Rules cane into
force, indisputably would be junior inl.A S cadre to his
erstwhile junior officers in State Civil Service. If he gets
the benefit of the free play of the First Anendrment Rul es,
it would have the inevitable effect of depriving the
promoted erstwhile junior officer of the benefit of early
promoti on and he woul d be pushed down and woul d agai n become
junior to himin the Indian Adm nistrative Service. [405-G
H; 406- A- B]

1.10. A junior officer who superseded a senior State
Cvil Oficer became entitled to carry his year of allotnent
and became senior to himin the cadre of I.A S. But for the
proviso, the operation of Rule 3(3)(ii), the senior officer
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woul d have been saddled with the disability to be pushed
down in seniority which would have nullified and frustrated
the hard earned earlier pronotion and consequential effect
on seniority earned by dint of merit and ability. [403-E]
2.01. No statute shall be construed so as to have
retrospective operation wunless its |language is such as
plainly to require such a construction. The |egislature, as
its policy, give effect to the statute or statutory rule
froma specified time or fromthe date of its publication in
the State Gazette. 1404- A

2.02. Court would issue no mandanus to the |egislature

to make | aw nmuch | ess retrospectively.

2.03. It is the settled cannons of construction that
every word, E phrase or sentence in the statute and all the
provi sions read together shall be given full force and
effect and no provision shall be rendered surplusage or
nugatory. [404- B]

2.04. The nmere fact that the result of a statute may be
unjust, does not entitle the court to refuse to give effect
to it. ‘'However,  if two reasonable interpretations are
possi bl e, the Court woul d adopt that construction which is
just, reasonable or sensible. Courts cannot substitute the
wor ds or phrases or supply casus om ssus. The court could in
an appropriate case /iron-out the creases to renove anbiguity
to give full force and effect to the legislative intention
But the intention nust be gathered by putting up fair
construction of all the provisions reading - together. This
endeavour would be to avoid absurdity or unintended unjust
results by applying the doctrine or purposive construction.
1404- C- D

2.05. Where the intention of statutory anendnent is
clear and expressive, words cannot be-interpolated. In the
first place they are not, in the ease, needed. If they
shoul d be added, the statute would norethan likely fail to
carry out the legislative intent. The words are the skin of
the | anguage which the |egislature intended to convey. [405-
Bl

2.06. Where the neaning of the statute is clear and
sensible, either wth or wthout omtting the words or
adding one, interpolationis inproper, since the primary
purpose of the legislative intent is what the statute says
to be so. If the language is plain, clear and explicit, it
nust be given effect and the question of interpretation does
not arise. [405-(C

2.07. |If found anbiguous or unintended, the court can

at best iron out the creases. Any wong order or defective
| egi sl ati on cannot be righted nmerely because it is wong. At
best the court can quash it, if it violates the fundanmenta
rights or is ultra vires of the power or manifestly illega
vitiated by fundanental laws or gross nmiscarriage of
justice. [405-D

2.08. The Legislature intended that the First Anendnent
Rul es woul d operate prospectively from February 3, 1989, the
date of their publication in the Gazette of India. Its
policy is explicit and unanbiguous, Rule 3(3)(ii) intended
to renedy the inbalances while at the sanme tine the proviso
intended to operate prospectively to avert injustice to the
of ficers recruited/ pronoted earlier than the of ficer
promoted later to that date. The proviso carved out an
exception to ward off injustice to the officers that became
nmenbers of |.A S. earlier to those dates. [405-F]

Sm. Hre Devi & Os. v. District Board, Shahjahanpur

[1952] SCR 1131; Nalinakhaya Bysck v. Shyam Sunder Hal dar &
Os., [1953] SCR 533 at 545 and Commi ssi oner of Sal es Tax,
U P. v. Auriya Chanber of Commerce, Allahabad, 119861 2 SCR
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430 at 438, referred to.

3.01. The application of the First Amendnent Rul es has

the inevitable and insiduous effect of doing injustice to
the direct recruit\pronotee officer or officers pronoted
earlier to Feb. 3, 1989 and the proviso avoi ded such unj ust
results. Gving retrospective effect or directing to apply
the rule to all the seniors irrespective of the date of
pronmotion to I.A'S. cadre would land in or lead to
i nequi tous or unjust results which itself is wunfair
arbitrary and unjust. offending Art. 14 of the Constitution
To avoid such unconstitutional consequences the proviso to
Rule 3(3)(ii) of the First Amendment Rul es was nade. [407-(C
3.02. But for the proviso the operation of Rule
3(3)(ii) would be inconsistent wth Sec. 3(1A) of the Act.
Equal |y though the doctrine  ’'Reading down’ is a settled
principle of law, its application to the facts of the case
would lead to injusticeto the officers pronpted earlier to
the appellants. A wit of | ‘mandanus conmandi ng the
respondents to give full benefit of weightage of Rule
3(3)(ii)(a)&b) of the First Amendnent Rul es would anount to
direct the executive to .disobey the proviso which is now
held to be intra vires of the Constitutions. [407-D]

3.03. The proviso to Rule 3(3)(ii) of the First
Amendnent Rules is consistent with section 3(1A) of the Act
and it is not ultra vires of the power the Central Govt. nor
it offends Arts. 14 and 16(1) of the Constitution. [409-A]
3.04. There is  a di stinction between right and
interest. No one has a vested right to promotion or
seniority, but an officer has an interest to seniority
acquired by working out the rule. O course, it could be
taken away only by operation of valid | aw. [408-FE]

3.05. Law itself may protect the legitinmate interest in
seniority while granting relief to persons simlarly
circunstanced li ke the one under sec. 3(1A) of the Act read
with proviso to Rule 3(3) (ii) & (iii) of the First
Amendnment Rules. It was neither~ void nor wultra wvires
of fending Arts. 14 and 16(1) of the Constitution. [410-C]
State of Jammu & Kashmir v. T.N. Khosa, [1974] 1 SCR

771 at  779; J. Kumar v. Union of lndia, [1982] 3 SCR'453 at
463 and Union of India v. P.K Roy, 11968] 2 SCR 186 at 201-
202, distingui shed.

D.S. Nakara v. Union of India,. [1983] 2 SCR 165; B
Prabhakar Rao v. State of A P., [1985] 2 Supp. SCR 379 and
A. K Bhatnagar v. Union of India, [1991] 1 SCC 544, referred
to.

4.01. Consultation is a process which requires neeting

of minds between the parties involved in the process of
consultation on the material facts and points involved to
evolve a correct or at |least satisfactory solution. There
shoul d be neeting of minds between the proposer ~and the
persons to be consulted on the subject of consultation
There nust be definite facts which constitute foundation and
source for final decision. [415-E]

4.02. The object of the consultation is to render
consul tation nmeaningful to serve the intended purpose. Prior
consultation in that behalf is mandatory. [415-E]

4.03. Wen the offending action effects fundanmenta
rights or to effectuate built in insulation, as fair
procedure, consultation is mandatory and non-consultation
renders the action ultra vires or invalid or

4.04. Wen the opinion or advice binds the proposer
consultation is mandatory and its infraction renders the
action or order illegal. 1415-F]

4.05. When the opinion or advice or view does not bind

the person or authority, any action or decision taken
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contrary to the advice is not illegal, nor becones void.
[415-F

4.06. Wen the object of the consultationis only to
apprise of the proposed action and when the opinion or
advice is not binding on the authorities or person and is
not bound to be accepted, the prior consultation is only
directory. The authority proposing to take action should
nmake known the general schenme or outlines of the actions
proposed to be taken, be put to notice of the authority or
the persons to be consulted, have the views or objections,
taken them into consideration, and there after, the
authority or person would be entitled or has/have authority
to pass appropriate orders or take decision thereon. In such
circunstances it anounts to an action "after consultation".
[415-H, 416- A- B

4.07. No hard and fast rule could be laid, no usefu

pur pose would be served by formulating words or definitions
nor would it be appropriate or lay down the manner in which

consul tation nust take place.” It is for the Court to
determne in each case in the |light of its facts and cir
cunst ances _whether the action is "after consultation", "was
in fact consulted" or was it a "sufficient consultation".
[416-C]

4.08. \Were any action is legislative in character, the

consul tation envisages i ke one under Sec. 3 (1) of the Act,
that the Central /CGovt. is to intimate to the State
CGovernments concerned of the proposed action in genera
outlines and on receiving the objections or suggestions, the
Central Govt. or Legislature is free to evolve its policy
deci si on, rmake appropriate | egislation wi th. necessary
additions or nodification or omt the proposed one in draft

bill or rules. The revised draft bill or rules, anmendnents
or additions in the altered or nodified fromneed not again
be communicated to all the concerned State Governnents nor

have prior fresh consultation. ~Rules or Regulations being
| egislative in character, would tacitly receive the approva
of the State Gover nnent s t hrough the peopl e’ s
representatives when laid on the floor of each ‘House of
Parliament. The Act or the Rule nmade at the final shape is
not rendered void or wultra vires or invalid for non-
consul tation. [416-D F]

4.09 The proposal for anending the new Seniority Rul es

in the draft was only for inviting discussion and
suggestions on the scope and anbit of the proposed | awand
the effect of the operation of the First- Anendrment Rul es.

Keeping the operational effect in view the proposed
amendment coul d be nodi fied or deleted or altered. [416-G
4.10 The Central CGovt. 1is not bound to accept all or

every proposal or counter proposal. Consultation wth the
Mnistry of Law would be sufficient. Thereby the Centra
Covt. is not precluded to revise the draft rules in the
light of the consultation and advice. [416-H]

4.11 The general consultation had by the Central Govt.

with the State Govts. and Union Territories was sufficient
and it was not necessary to have prior consultation again to
bring the proviso on statutes as part of the First Anendnent
Rul es. [417- B]

4.12 By operation of sub-sec. (2) of Sec. 3 the rules

were laid on the floor of each House of the Parlianent.
There were no suggestions or alterations made by either
House of Parlianents. Thus the First Anendnent Rul es stood
approved by the Parliament. [417-C

4.13 The failure to consult all the State Governnents

or Union Territories on the proviso to Rule 3(3) (ii) or
(iii) of the First Amendment Rules does not render the
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proviso ultra vires, invalid or void. [417-D]

Union of India v. Sankalchand H matlal Sheth & Anr.

[1977] 4 SCC 193; R Pushpam v. State of Madras, AR 1953
Madras 392; State of U P. v. Mannmohan Lal Srivastava, [1958]
SCR 533 at 542; U R Bhatt v. Union of India, AIR 1962 SC
1344; Ram GCopal Chaturvedi v. State of Midhya Pradesh,
[1970] 1 SCR 472; N Raghavendra Rao v. Dy. Comm ssioner
Sout h Kanara, Mangal ore, [1964] 7 SCR 549; Mhd. Sujat Ali &
Os. v. Union of India, [1975] 1 SCR 449 at 469-471;
Chandr anoul eshwar Prasad v. Patna Hi gh Court & Ors., [1970]
2 SCR 666 at 674-675; Narain Sankaran Mooss v. State of
Kerala & Anr, [1974] 2 SCR 60; Naraindas |Indurkhya v. State
of MP. & Os., [1974] 3 SCR 628; Hi ndustan Zinc Ltd. v.
A.P. Electricity Board, O's., [1991] 3 SCC 299; Rollo & Anr.
V. Mnister of Town & Country Planning, [1948] 1 Al Eng.
Reports 13; Electher & O's..v. Mnister of Town & Country
Pl anning, [1947] 2 All. Eng. Reports 496; Sinfield & Os. v.
London Transport Executive, Law Reports 1970 Chancery Divn.
Derham & 'Anr.  v. _Church Comm ssioners for England, 1954
Appeal Cases 245 and Port Louis Corporation v. Attorney
General of Mauritius, 1965 Appeal Cases 1111, referred to.
Union of India & Os. v. D. S Krishna Mrthy &
Ors.,[1989] 4 SCC 689, distinguished.

JUDGVENT:

ORI G NAL JURISDICTION: Wit Petition (C) No. 499 of

1991. (Under Article 32 of the Constitution of India).
WTH

Cvil Appeal Nos. 4788 & 4794 of 1992.

C.S. Vai dyanat han, K. Lahiri, ~P.P.Rao, Vishwajeet
Singh, RB. Msra, 4 R K Khanna, Surya Kant, R 'Singhvi,
C.V.S. Rao, Ms. A Subhashini, RP. Singh, S.N Terdol, A
Sharan, H. K. Puri, Ms. Abha Sharma and K K. Lahiri for the
appearing parties.

The Judgrment of the Court was delivered by

K. RAMASWAMY, J. Special |eave granted.

As the trio raised compn questions of |aw, they are
di sposed of by a comon judgnent.

The 1st petitioner in the Wit Petition is _an
Associ ation representing the officers of the State G vi
Service of U P. and petitioner Nos. 2 to 17 are its nenbers.
sonme of themand Bihar State Oficers are the appellants in
the two appeals respectively. On January 19, 1984, the
associ ation represented to the Govt. of India requesing to
renove wide disparity prevailing in different ~States of
pronoti onal avenues fromthe State Cvil Services to. Al
India Admnistrative Service. The officers from ‘Andhra
Pradesh and Kerala, on conpletion of 8 to 9 years of service
are becom ng qualified for promotion to Al I ndi a
Administrative Service, while the officers from States |ike
Uttar Pradesh and Bi har woul d get chance only after putting
24 to 27 years of service. The Estimte Comm ttee of Seventh
Lok Sabha too in its 77th Report highlighted the injustice.
A committee of A senior Secretaries constituted by the Union
Govt. reconmended, after due consideration, to evolve
equi tabl e principles of conparable seniority fromdifferent
States for pronotion to Indian Admnistrative Service
Pursuant thereto the Central Govt. proposed to amend the
Indian Administrative Service (Regulation of Seniority)
Rul es, 1954, for short ’'the Seniority Rules’. In the
nmeantinme the Rules were repealed and replaced by |.A S
(Regul ation of Seniority) Rules, 1987 which came with effect
fromMNov. 6, 1987 for short 'New Seniority Rules’. The first
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respondent issued (Crcular letter dated Septenber 9, 1986
to the State Govts. indicating anendnents for fixation of

seniority of officers pronmoted from State G vil Services' to
I.A'S. to give weightage over and above 4 years in the
assi gnment of year of allotment as per the existing rel evant
rules, nanely, four years for the first 12 vyears State
service with additional weightage of one year for every two
to three years’ conpleted service subject to a naxinmum of
five years. After receiving suggestions or coments from

State CGovernnents, the Central |India exercising the power
under sub-sec. (1) of Sec. 3 of Al India Service Act, 1951
for short, ’'the Act’ anended the New Seniority Rules, 1987

whi ch anmendnent was published in the Gazette of India on
February 3, 1989 for short the 'First Amendnent Rules’. The
provi so thereto was nade l[imting its operation
prospectively from February 3, 1989. Putting the proviso and
its prospective operation in issue, the appellants fromU. P

in Cvil Appeal No. 4788 of 1992[S.L.P. (C) No. 13823 of
1991] filed Oiginal Application No. 18 of 1989 in the
Central = ‘Adm ni strative Tri‘bunal , - Al | ahabad at Lucknow
Crcuit Bench, contending that ~they were pronmoted in 1980
onwards but by Iimting its application to Novenber 6, 1987,

they were discrimnated. Bihar Oficers questioned the Rule
in OA No. 136 of 1989 before the C. A T. at Patna. Therein
the appellants though found to be entitled to the tota

wei ghtage of 9 years since their juniors were given 1983 as
the year of allotnent by operation  of proviso to Rule
3(3)(ii) of the First Amendrment Rules were given 1983 as the
year of allotrment. = Thereby they were denied 3 years

wei ght age.
The Tribunal at Lucknow held that~ the  prospective
operation discrimnated the Senior State Cvil " Service

Oficers but it refused to direct the Union CGovt. to amend
the Rules with retrospective effect. However, the Govt. of
India was requested to reconsider the matter to give
retrospective operation to the First Anendnent Rules. The
Tribunal at Patna upheld the (rules and dismssed the
application. The Oficers from Utar Pradesh through their
Association filed the Wit Petition under Art.” 32 ‘of the
Constitution seeking wit of certiorari to quash the order
dat ed Decenber 12, 1990 nmde by the Mnistry of Personnel
Public Gievance and Pension Department and for a nandanus
to extend the benefits flowing from the First Anmendnment
Rules to its nmenbers pronoted prior to January 1988 and to
the petitioners Nos. 2 to 17 in particular. It is needless
to state that the First Armendnent Rul es would operate with
full effect from 1992, while the Pronotee Oficers pronoted
bet ween 1988 to 1991 woul d reap partial benefit.

Rule 3 of the Seniority Rules, 1954 postul ated
assignment of the year allotnent as per the Rules to every
of ficer appointed to the Indian Admnistrative Service, be
it a direct recruit or a Pronotee officer. The Pronotee
of ficer appointed in accordance wth rule 9 of the IAS
Recruitment Rules read with regulation 9 of |IAS Pronotion
Regul ations shall be allotted an year of allotment next
bel ow the junior nbst direct recruit officer recruited in
accordance with rule 7 of the Recruitnment Rules (D rect
Recruitment Rules) and who officiated continuously in a
senior post froma date earlier than the date of the
commencement of such officiation by the Pronotee officer
Under the New Seniority Rules 1987, rule 3(1) postulates
that every officer shall be assigned year of allotnent in
accordance with the provisions hereinafter contained in the
rules. The year of allotnent of an officer in service at the
commencement of the amended Seniority Rules shall be the
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sanme as per the rule 3(2) as has been assigned to himby the
Central Govt. in accordance with the orders and instructions
in force immediately before the comencenment of the New
Seniority Rules. Sub-rule (3) of Rule 3 provides thus:

"3(3) The vyear of allotnent of an

of ficer appointed to the Service

after the comencenment of these

rul es shall be as foll ows:

3(3)(i) the year of allotnment of a

direct recruit officer shall be the

year following the year in which

the conpetitive exam nati on was

hel d:
Provided that if a direct recruit
officer 1is permitted. to join

probationary training under rule
5(1) of the I'AS (Probation) Rules,
1954, with ~direct recruit officers
of a  subsequent year of allotnent,
then he shall be assigned

t hat subsequent year as the year of

al | ot ment .

3(ii) The vyear of allotnent of a
pr onot ee of fi cer shal | be
det er m ned i'n the fol l owi ng
manner] : -

(a) For the service rendered by him
inthe State Gvil Service upto

twel ve years, in.the rank not bel ow
that of a Deputy Collector or
equi valent, he shall be given a
wei ght age of four year towards
fixation of the year of allotnent;

(b) He shall also be given a
wei ght age of one year for every
conpleted three years of service
beyond the period of twelve years,

referred to in sub-clause (a),
subject to a nmaxi num weightage of
five years. |In the calculation,

fractions are to be ignored.

(c) The wei ghtage mentioned in sub-
clause (b) shall be calculated with
effect from the year in which the
of ficer is appoi nt ed to t he
servi ce:

Provi ded that he shall not be
assigned a year of al | ot ment
earlier than the year of allotnent
assigned to an officer senior, to
him in t hat sel ect list or
appointed to the service on the
basis of an earlier Select List.
3(3) (iii) The year of allotnent of
an officer appointed by selection
shal | be det er m ned in t he
foll owi ng manner:

a) for the first 12 vyears of
gazetted service, he shall be given
a weightage of 4 years towards
fixation of the year of allotnent;
(b) he shall also be given a
wei ghtage of one year for every
conpl eted 3 years of service beyond
the period of 12 years, referred to
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in sub-clause (a), subject to a
maxi mum wei ghtage of 5 years. In

this calculation, fractions are to

be i gnored;

(c) the wei ghtage mentioned in sub-

cl ause (b) shall be calculated with

effect from the year in which the

officer is A appointed to the

servi ce:

Provided that he shall not become

senior to another non-State G vi

Service Oficer already appointed

in the service

Provided further that he shall not

be allotted a year earlier than the

year of allotnment assigned to an

of ficer already appointed to the

service in accordance with sub-rule

(1) of rule 8 of the Recruitnent

Rul es, whose |length of class |

conti-nuous service in the State

Cvil Service in the State Gvi

Service is equal to or nore than

the length of Class | continuous

service of the forner in connection

with the affairs of the State".

A plain and fair reading of the sub-rules manifests the
Central Covt's intention that the ~year of ‘allotnment of a
direct recruit officer shall bethe year follow ng the year
in which the conpetitive examnation was held. If any such
officer was permtted to join probationary training wth
direct recruit officers of a subsequent year of allotnent
then he shall be assigned that subsequent year as the year
of allotment. 1In determining the seniority of a pronotee
of ficer in assigning year of ‘allotment, the service rendered
in the State Cvil Service upto 12 years as Dy. Collector,
or equival ent posts, weightage of 4 years shall be given. In
addi ti on he/she shall also be given further benefit of one
year wei ghtage of every conpleted 3 years of service, beyond
the period of 12 years, subject to a maxi numwei ghtage of 5
years. In its calculations fractions are to be ignored. the
wei ght age shall be computed fromthe year of appoint nent of
the officer to the service. The offending proviso linmts the
operation of Rule 3(3)(ii)(a) and (b) that such an officer
shal |l not be assigned an year of allotnent-earlier than the
year of allotnment assigned to the officers senior to himin
that select list or appointed on the basis of an earlier
select list. Under rule 3(3) (iii) also, though not rel evant
for the purpose of the case but serves as an anal ogy, that
the year of allotnment of an officer appointed by selection
shall al so be given the year of allotment in the sanme nanner
as adunmbrated in sub-rule 3(3) (ii) and its effect al'so was
circunmscri bed under the proviso that he shall not ' become
senior to another non-State Civil Service Oficer already
appointed to the service. It is, therefore, clear that the
New Seniority Rules were to be operative from Novenber 6
1987 and the First Amendnent Rules from February 3, 1989
with the result that in assigning the year of A allotnent,
full weightage of 9 years’ eligible service was given to the
promotee State Civil Service Oficers. However, the senior
officer to himher appointed fromthe State Civil Service
earlier in the sane select list or one above him in the
previous select list shall remain senior to him Thereby the
proviso averted the effect of pushing an officer who gai ned
entry into |AS service by application of rule of weightage
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in 3(3)(ii) of the rules dowmn in seniority. It is settled
law that ability, nmerit and suitability are the criteria to
select an officer of the State Gvil Service for inclusion
inthe select list for pronotion under regulation 9 of the
I AS Pronotion Regulations, 1955 read with rule 9 of the I AS
Recruitment Rules, 1954. In that behalf no change was
brought about. A junior officer who thus superseded a
senior State Civil Oficer becane entitled to carry his year
of allotment and becane senior to himin the cadre of |.A S
But for the proviso, the operation of Rule 3(3)(ii), the
senior officer would have been saddled with the disability
to be pushed down in seniority which would have nullified
and frustrated the hard earned earlier pronotion and
consequential effect on seniority earned by dint of nerit
and ability. Mreover, the entry into the service is from
different streans and predonminantly by direct recruitnent
and pronotion. The-direct recruit gets his year of allotmnent
fromthe succeeding year of his recruitnment. The direct
recruit officers appointed earlier to 1988 also would be
adversely effected in their ~seniority.

Under sec. 3(2) of the Act, every rule nmade by the
Central CGovt. wunder sec.3(1l) and every regulation nmade
thereunder or in pursuance of any such rules, shall be |aid,
as soon as may be, ‘after such or regulation is made, before
each House of Parlianent while in session. Before the expiry
of the session, if both Houses agree to make any
nodi fication to such rules or regulations -or both Houses
agree to make any nodification to such rules or regulations
or both Houses agree that such rules or regulations should
not be made, the rule or regulation shall thereafter have
effect, only in such nodified formor be of no effect as the
case may be. SO however, that any such nodification or
annul ment shall be, without prejudice to the validity of
anyt hing previously done under that rule or the regulation
Thereby the rules or regulations nade in exercise of the
power under sec. 3(1) of the Act regulating recruitnent and
the conditions of service for persons appointed to an Al
India Service are statutory in character.

No statute shall  be construed so as to have
retrospective operation wunless its language is such as
plainly to require such construction. The Legislature, as
its policy, give effect to the statute or —statutory rule
froma specified tine or fromthe date of its publication in
the State Gazette. It is equally settled law that court
woul d i ssue no nmandanus to the |egislature to nmake | aw much
| ess retrospectively. It is the settled cannons of
construction that every word, phrase or sentence in the
statute and all the provisions read together shall be given
full force and effect and no provision shall be rendered
surplusage or nugatory. | is equally settled |aw that the
nere fact that the result of a statue may be unjust, does
not entitle the court to refuse to give effect to it.
However, if two reasonable interpretations are possible, the
court would adopt that construction which is just,
reasonable or sensible. Courts cannot substitute the words
or phrases or supply casus om ssus. The court could in an
appropriate case iron out the creases to renove anbiguity to
give full force and effect to the legislative intention. But
the intention must  be gat hered by putting up fair
construction of all the provisions reading together. This
endeavour would be to avoid absurdity or unintended unjust
results by applying the doctrine of purposive construction

In Sm. Hre Devi & Os. v. District Boar d
Shahj ahanpur, [1952] SCR 1131, the constitution bench of
this court interpreting sections 70 and 90 of the U P.
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District Board Act, in particular, the expression. "orders
of any authority whose sanction is necessary", held that "
No doubt it is the duty of the court to try to harnonise
various provisions of an Act passed by the Legislature. But
it is certainly not the duty of the court to stretch the
words used by the Legislature to fill in gaps or om ssions
in the provisions of an Act". In Nalinakhaya Bysck v. Shyam
Suder haldar 7 Os.[1953] SCR 533 at 545, this court held
that it is not conpetent to any court to proceed upon the
assunption that the Legislature has made a mistake. The
court must proceed on the footing that the Legislature
i ntended what it has said. Even if there is sonme defect in
the phraseol ogy used by the Legislature the court cannot aid
the Legislature’'s defective phrasing of an act or add or
amend or, by construction make up deficiencies which are
left in the Act. The approach adopted contra by the High
Court was held illegal.  In Comm ssioner of Sales Tax, U P.

v. Auriya Chanber of ~ Commerce, Al ahabad, [1986] 2 SCR 430
at 438, this court held that “in a devel oping country like
ours any ' legal system nmmy pernmt judges to play a creative
role and —innovate to ensure justice wthout doing violence
to the normas set by legislation. But to invoke judicia

activismto set at naught legislative judgment is subversive
of the consti tuti onal har nony and comty of in
strunmentalities.

Thus it is settled |aw that where the intention of
statutory anendnment is clear and expressive, words cannot be
interpolated. In the first place they are not, in the case,
needed. If they shoul d be added, the statute would nore than
likely fail to carry out the |legislative intent. The words
are the skin of the |Ianguage which the Legislature intended
to convey. Were the neaning of the legislative.intent is
what the statute says to be so. |f the llanguage is plain
clear and explicit, it must be given effect and the question
of interpretation does not “arise. |If~ found anbiguous or
uni ntended, the court can at best iron out the creases. Any
wong order or defective legislation cannot be righted
nerely because it is wong. At best the court can'quash it,
if it violates the fundanental rights or is ultra vires of
the power or manifestly illegal vitiated by fundanmental |aws
or gross mscarriage of justice. It could thus be held that
the legislature intended that the First —Anendnent Rules
woul d operate prospectively fromFebruary 3, 1989, the date
of their publication in the Gazette of India. Its policy is
explicit and unanbiguous. Rule 3(3) (ii) intended to renedy
the inbal ances while at the sane tine the proviso-intended
to operate prospectively to avert injustice to the officers
recruited/ pronoted earlier than the officer pronoted |ater
to that date.

Whet her the proviso is violative of Art. 14 and Art.
16(1) of the Constitution of India? Undoubtedly<-all the
promotees form the state civil service constitute a class
precedi ng or succeeding or succeeding the First Anendnent
Rul es. The purpose of tenporary truce carved out by the
proviso is self-evident. By dint of nerit, ability -and
suitability a junior officer could seal a march over the
senior officers inthe state civil service and get entry
into the Indian Admnistrative services earlier to the
senior officers and thus becomes a nenber of the Indian
Admi ni strative services officer, who was superseded and
subsequently became qualified for inclusion in the select
list, after the New seniority Rules or the First Anendnent
Rules cane into force, indisputably would be junior in
I.A.S. cadre to his erstwhile junior officers in state civi
services. If he gets benefit of the free play of the First
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Amendnent Rules, it would have the inevitable effect of
depriving and he woul d be pushed down and woul d agai n becone
junior to himin senior officer, though had varied | ength of

services, but because of late pronotion to I ndi an
Admi ni strative servi ce, woul d recei ve and f orego
proportionate wei ghtage of past service for a short period
till the rules fully becone operational. The first Amendnment

Rul es doubtl ess provided the weightage to a nmaximm of 9
years and woul d track back the year of allotnment anterior to
the date of inclusion in the select Ilist wunder the
Recruitment Rules read wth Pronotion Regulations. The
proviso intended to protect the seniority of the officer
pr onot ed/ appoi nted earlier than the appellants and its
effect would be that till rule 3(3) (ii) fully becones
operational graded weightage was given to the pronotees. In
other words it prevented to get seniority earlier to the
date of his/her appointment to the Indian Administrative
service. Equally it intended not to |et endl ess conpul sive
ci rcunst ances denied the benefits of full 9 years wei ghtage
to of fi'cers pr onot ed during 1987 to 1992. The
di scrimnation, though is prevented unequals to becone
equal s. The contention of sri P.P Rao, therefore, that
i nvi di ous di scrimnation was neted out to senior officers
and that they are 'simlarly circunstanced are devoid of
force.

This Court by a Constitution Bench in the state of
Jammu & Kashmir V. 'T. N Khosa, [1974] 1 SCR 453 at 463,
held that the amended rules varying the conditions of
service would operate in future and governs the future
rights of the existing personnel. The pronoted state civi
Service Oficers who had already the vyear of allotnent in
|.A S cadre are not discrimnated. But the benefit o f ful
wei ghtage of 9 years was cut down and applied in varied
degree to officers pronmoted during thetransitional period
to prevent wunjust results and to nmete out justice to the
junior officers or officers pronoted earlier and upto 1992.

It is equally settled law that in an affirmative action
the court strike dowmm a rule which offends the'right to
equal ity enshrined in Arts. 14 and 16(1) of the Constitution
like the one arose in D.S. Nakara v. Union of India, [1983]
2 SCR 165 and B. Prabhakar Rao v. state of A P., [1985]2
suppl, SCR 379, this court extended parity inan affirmative
action by reading the rule down without doing violence to
the language or injustice to others. The application of the
First Amendment Rul e has the inevitable and insiduous effect
of doing injustice to the direct recruit/pronotee officers
or officers pronmpoted earlier to Feb. 3 1989 and the
provi so avoi ded such injustice to the date of pronmotion to
I.A.Sthe rule to all the senior irrespective of the date of

pronmotion to I.A'S. cadre would land in or 1lead to
i nequi tous or unjust results which itself is unfair
arbitrary and unjust results which itself is ‘unfair

arbitrary and unjust, offending Art. 14 of the Constitution

To avoid such unconstitutional consequences the proviso to
rule 3(3) (ii) of the First Anendnment Rul es was nmde. The
doctrine or kicking down or picking up, put forth in Union
of India v. P.K Roy, [1968] 2 SCR 1986 at 201-202, equally
cannot be extended to the facts of the case. But for the
proviso the operation of rule 3(3) (ii) would be
inconsistent with sec. 3(1A) of the Act. Equally though the
doctrine of reading down is a settled principle of law, its
application to the facts of the case would lead to injustice
to the officers pronoted earlier to the appellants. A wit
of mandarmus conmandi ng the respondents to give full benefit
of weightage of rule 3(3) (ii) and (b) of the First
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Anmendnent Rules would amobunt to direct the executive to
di sobey the proviso which is now held to be intra vires of
the Constitution. In the light of the above di scussion no
directions could be given to the central Govt. to anend to
Rul es. Therefore, we have no hesitation to hold that though
CGovt. of India has power to anmend the New Seniority Rules by
First Amendnent Rules prospectively giving weightage of
total 9 years services to pronmptee officers of state G vi
services in assigning a year of allotnment, no direction or
mandanus could be issued commanding the Central Govt. To
di sobey the proviso or to apply the rules retrospectively to
all the officers even to word out nonetary benefits as
contended by sri Vaidyanathan. His further contention that
the First Anendrment Rules would be applied with effect form
the date of the New seniority Rules or date of intimation of
the proposed First Anendnent  Rules to the state Governnent
for limted retrospectivity also cannot be acceded to for
the same reasons:

In this context it is necessary to note that Sec. 3(1A)
of the Act which provides:

"3(1A) The power to make rules

conferred by this section shal

i ncl ude t he power to gi ve

retrospective effectt from a date

not earlier than the date of

comencement = of comencement  of

this Act, to the rules or any of

them but no ‘retrospective effect

shall be given to any rule so as to

prejudicially affect the interests

of any person to whom such rul e may

be applicable."

Its bare reading clearly indicates that the Rul es nmade
under the Act shall not be given retrospective effect so as
to prejudicially affect the "interest of any person to whom
such rules may be appl i cabl e". The attenpt  of Sr
Vi dyanat han that this rule may be so read as applicable only
to the pronotee officers vis-a-vis the senior  pronotee
of ficers cannot be accepted. The Lucknow Bench of the CA T
gl ossed over it by adopting strange construction that since
the offending proviso to rule 3(3) (ii) of the First
Amendnent Rules would apply to promotee officers inter se
sub-section (1) (a) of section 3 of the Act would not apply
to the direct recruits, to say the least, is disparate
construction. There is a distinction between  right and
interest. No one has vested right to pronotion or
seniority, but an officer has an interest to seniority , But
an officer has an interest to seniority acquired by working
out the rule. O course, it could be taken away only by
operation of wvalid |aw. Sub-section (1A) of sec. 3 of the
Act enjoins the authorities not to give retrospective effect
to such a rule or regulation so as to avoid "Prejudicia
affect to the interest" of any person to whom such rule may
be applicable. The operation of |aw may have the effect of
post poning the future consideration of the clainms  or
legitimate expectation of interest for pronotion. Take a
case as an illustration. Articles 14 16(1), 16(4) , 335 and
46 read wth proviso to Art. 309 of the Constitution
enpowers the President or the Governor to nake satutory
rules of reservation, where there is no adequat e
representation to persons belonging to schedul ed castes and
schedul ed Tribes in a service or posts in connection with
the affairs of the Central CGovt. or the state Government. By
operation of rule of reservation appointnents or pronotions
given to a Scheduled Caste or Scheduled Tribe officer
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though prejudicially affect the interest of officers of
general category on parity of merit, in the larger public
interest by the operation of the rule of reservation
discrimnation in favour of schedul ed castes and schedul ed
Tribes ins constitutionally perm ssible as class. Therefore,
the proviso to rule 3(3) (ii) of the Anmendment Rules is
consistent wth section 3(1A) of the Act, and that
therefore, it is not ultra vires of the power of the centra
CGovt. nor it offends Arts. 14 and 16(1) of the constitution
Counsel for the appellants/petitioners are their
contention that there is no vested right to seniority and
is variable and defeasible by operation of law. In A K
Bhat nagar v. Union of India,[1991] 1 SCR 544 this court held
that seniority is an incidence of services and when rules
prescri be the nmethod of conputation, It is squarely governed
by such rules. This would be anplified by follow ng
hypot hetical illustrations. In a direct recruitnent the
seniority would be arranged inthe order of nerit and it
starts fromthe date of joining the duty. Suppose "A to 'D
were appointed on the sane-day and A was senior nost
among them But 'A did not pass the prescribed tests and
for varied reasons ' A s probation was confirmed after a | ong
period. In the meanwhile "B to 'D were confirmed 'B to
"D thereby becane senior to 'A though appointed in the
sanme day and 'A" was no. | anpbng them Suppose probation was
not declared nala fide resulting in delayed confirmati on and
"A challenged it in a court of lawissued by the court to
confirm’A challenged it in court of |law and succeeded in
proving mala fide action and consequential direction was
issued by the court ~to confirm A from the date of his
appoi ntnent. Though 'B to D becone seniorsto ' A |ater
confirmation and the consequential defeasance of « acquired
seniority. An enpolyee has an interest in the accrued
seniority which by operation of law also is liable to be
varied. by 'A later confirmation and the consequentia
def easance of acquired seniority. An enployee has an
interest in the accrued seniority which by operation of |aw
alsois liable to be varied. Suppose 'A to D  were
appoi nted on the sane day by direct recruitment A and 'D
are general candidates and 'B and 'C_though far below in
merit and yet were assigned 2nd and 3rd pl aces as per roster
and 'D lost seniority though secured at the conpetitive
exam nation due to operation of roster system’'D becane
junior to 'B and 'C . BY operation of law’'D s legitimte
interest was thereby defeated. suppose in. pronotion posts
also sinmlar situation may energe. 'A though senior nost in
the feeder cadre, due to pendency of charges, he was
superseded by "B to 'D and thereby they gained early entry
into pronoted posts and thereby was pronoted. Though "B to
"D becane initially seniors to'A he was rested to his
seniority in 'D becane initially seniors to A - he was
restored to his seniority in pronotion posts as well and
"B to 'D interest was defeated. Suppose the pronption was
on the basis of nerit and ability 'D was found to be nore
neritorious and was pronoted earlier to ‘A to ‘C, ‘D
thereby would becone senior to ‘A to ‘C though he was
junior nost in the feeder service. The right to seniority
and interest thereby were varied by operation of |aw.
Suppose ‘B and ‘C al so have the benefit of reservation in
promotion as well and by its application they were pronoted
earlier to ‘A though the latter was nore neritorious. ‘A
was |later on pronoted. He cannot <claimhis seniority over
‘B’ and ‘C who scaled a march over ‘A and becane senior to
‘A in pronoted cadre or service. The seniority of ‘A
thereby was varied. However, lawitself may protect the
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legitimate interest in seniority while granting relief to
persons simlarly circunstanced |like the one under sec.
3(1A) of the Act read with proviso to Rule 3(3)(ii) & (iii)
of the First Anendrment Rules. It was neither void nor ultra
vires offending Arts. 14 and 16(1) of the Constitution

Admittedly, the draft of the First Amendnent Rul es, as
circulated to the State Government did not contain the
of fending proviso. It is stated in the counter affidavit
filed on behalf of the Central CGovt. that sone of the State
CGovernment had suggested to incorporate the proviso and
after necessary consultation the proviso was added to the
First Amendment Rule. Section 3(1) of the Act provide thus:

"3(1) Regul ation of recruitnment and

conditions of services. (1) The

Central CGovt. nay, after

consultation with the Governnents

of the State concerned (including

the State of Jammu and Kashmr),

(and by notification in the

Oficial Gazette) make rules  for

the regulation of recruitpent, and

the conditions of service of

persons appointed to an Al India

Service."

It is thereby /clear that sec. 3(1) enpowers the Centra
Covt. to nmmke any rule regulating the recruitment and the
conditions of service of All India Service, which include
amendnment from tinme to tine, but the rider it engrafted is
that the power should be exercised "after consultation wth
the Governments of the State concerned". It is already held
that by operation of sub-section (2) of section 3 of the
Act, the rules or regulations are statutory in character.
The neaning of the word ‘consultation’” was considered in
catena of case. This Court in Union of India v. Sankal chand
H matl al Sheth & Anr.,[1977] 4 SCC 193, held that the word
"consult” inplies a conference of two or nore persons or an
i mpact of two or nobre minds in.respect of a topics /in order
to enable them to evolve a correct or at  least a
satisfactory solution. In order that the two m nds may be
able to confer and produce a mutual inpact it is essentia
that each must have for its consideration full and identical
facts which can at one contitute both the source  and
foundation of the final decision. In that case the question
related to the transfer of a High Court fromone H gh Court
to another. In that context this court considered whether
soundi ng of the Chief Justice of |India wthout neaningfu
consul tation would be proper discharge of the constitutiona
obligation by the President. In that context the principle
of law laid was that the respective view point of the Govt.
and the Chief Justice must be known to each other -and both
were to the discuss and exam ne the nmerits of the proposed
transfer. The meaning of the word "consultation" was
evaluated in that backdrop. This Court approved the dictum
laid by K. Subba Rao. J., as he then was, in R Pushpamv.
State of Madras, AIR 1953 Madras 392

In State of U P. v. Manmphan Lal Srivastava, [1958] SCR
533 at 542, the word "consultation" in Art. 320 of the
Constitution of India was considered by a Constitution
Bench. It was held that the word "consultation" did not
envi sage mandatory character for consultation, but the
Constitution nmakers allowed the discretion to the appointing
authority to consult the Public Service Comission. But the
executive Govt. cannot conpletely ignore the existence of
the Public Service Conmi ssion or to pick up and choose cases
in which it may or may not be consulted. However, prior
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consultation was held to be not nmandatory for renoval of a
Covt. servant as the Central Govt. has not been tied down by
the advice of the UP.S.C This court did not extend the
rule of consultation to making the advice of the Conmi ssion
on those matter binding on the GCovt. In the absence of a
bi ndi ng character, this Court held that non-conpliance of
Art. 320(3)(c) would not have the effect of nullifying the
final order passed by the Govt. of renpval of the Govt.
servant from service. In UR Bhatt v. Union of India, AR
1962 SC 1344, this Court held that the absence of
consul tation of the Public Service Conmssion or any
irregularity in consultation under Art. 320 does not effect
the ultimate decision taken by the authority under Art. 311
of the Constitution. In_ Ram Gopal Chaturvedi v. State of
Madhya Pradesh, [1970] 1 SCR 472, the sane view was
reiterated. In N. Raghavendra Rao v. Dy. Conm ssioner, South
Kanara, Mangal ore, ~ [1964] 7 SCR 549, words "prior approval"”
of the ~Central CGovt. ~in construing the proviso to sec.
115(7) of / S. R Act of the words of varying the conditions
of service the Constitution Bench held that "prior approval"”
woul d i nclude general approval ~to the variation in the
conditions of service with certain linmts indicated by the
Central Govt. Sane view was reiterated by anot her
Constitution Bench /in Mohd. Sujat Ali & Os. v. Union of
India., [1975] 1 SCR 449 at 469-471

I n Chandr anmoul eshwar Prasad v. Patna H gh Court & Os.
[1970] 2 SCR 666 at 674 & 675, construing the word
"consultation" in ‘Art. 233 of the ~Constitution, another
Constitution Bench ‘in the context of renoval of a District
Judge by the Covernor._on the recomedation of the High
Court, held that "consultation" or "deliberation" is not
conplete or effective unless the parties thereto, i.e., the
State Govt. and High Court nake their respective points of
view known to each other and discuss and exanine the
relative merits of their views: If the one party makes a
proposal to the other who has a counter proposal in his mnd
which is not communicated to the proposer the direction to
give effect to the counter proposal w thout anything nore,
cannot be said to have been issued after consultation. In
that case it was held that the absence of any consultation
with the Hi gh Court rendered the order to renpval dated
Cct ober 17, 1968 passed by the State CGovt. illegal.

In Narain Sankaran Mboss v. State of Kerala & Anr.
[1974] 2 SCR 60, the facts were that the State Govt.,
exercising the power under Sec. 4 (1) of- the Electricity
Supply Act, cancelled the |Iicence of the appellant without
consulting the Electricity Board. The question was whet her
cancel lation would be wultra vires of the power. Wile
examning that question, this court considered whether
consultation was mandatory or directory, and held that the
revocation of the licence trenches into the right to carry
on business guar antee under Art. 19(1) (9) of t he
Constitution. Therefore, when the Act prescribed prior
consultation of the Electricity Board such condition was
incorporated to prevent abuse to power and to ensure just
exercise of the power. Section 4 of the Electricity Supply
Act enjoins, in public interest, to consult the Board before
revocation of the [Iicence. Consul tation provided an
addi ti onal safeguard to the Ilicense and when revoking the
licence the Govt. act in tw stages. Before and after the
expl anati on was received and when the Govt. considered the
explanation, it is nmandatory that it should consult the
El ectricity Board and non-consultation rendered the order as
voi d. Consultant of the Board, was therefore, held to be a
condition precedent for making order of revocation
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In Narai ndas |Indurkhya v. State of MP. & Os., [1974]
3 SCR 628, MP. Mdhyam k Siksha Adhiniyam Act, 1973
provi ded that before prescribing the text-books the Chairnan
of the Board was to be consulted. Its infraction was
consi dered and held that any attenpted exercise of the power
by the State Govt. wthout conplying with this condition
would be null and void. On the facts of the case, it was
held that the notification issued by the State Govt. wi thout
consultation of Chairman was invalid being in breach of
mandatory requirement of the provisoto Sec.4 (1) of the
Act .

In H ndustan Zinc Ltd. v. AP Electricity Board & Os.,
[1991] 3 SCC 299 the revision of tariff was effected w thout
consulting the Consultative Council. This Court held that
the revision of tariff was a question of policy under Sec
78A of the Indian Electricity Supply Act. The failure of the
Board to consult the Consultative Council whether rendered
the revision of  tariff invalid. It was held that the
consequence of non-conpliance of  Sec. 16 was not provided
and the ‘nature of the function of the Consultative Counci
and force of its advice being at best only persuasive, it
cannot be said that the revision of tariff, wthout seeking
the advice of the  Consultative Council, rendered the
revision of tariff itself invalid. On the other hand the
Board after revision of the tariff has to place the revised
tariff on the table of the House or ‘Houses of the Stat
Legi sl ature and such statement is open- to discussion
therein, the Board is bound to take into consideration such
nodi fication, if made, or any comments rmade on such
statenment by the State Legislature. Under those circunstance
it was held that the non-conpliance of Sec 16(5) did not
render the revision of tariff invalid.

In Rollo & Anr. v. Mnister of Town & Country Pl anning
[1948] 1 Al Eng. Report 13, Sec. 1(1) of the Towns Act,
1946 envi sages the Mnister of Town & Country Planning after
consultation with the local authorities, if satisfied that
it is expedient in the national ( interest that any area of
| and shoul d be devel oped as a new town by the Corporation
establ i shed under the Act, he nmay nmke an order desi ghating
that area as a site of the proposal of the newtown. On
Cctober 7, 1946 press notice was issued giving the date of
nmeeting of the representatives of the |ocal authorities and
the Mnister explained in the neeting what he hadin his
mndin arriving at the boundaries of the area. bjections
were raised and public enquiry was held. But _actua
expl anati on was not sought fromany |ocal authorities. In
those circunstance contention was raised that there was no
consultation as adunbrated under Sec. 1(1). Repelling the
contention, the House of Lords held that in the neeting the
| ocal authorities clearly were inforned of the genera
nature of the proposal, the areas suggested, it size and
what the Mnister wished and intended to do. Discussion was
followed. Mnutes were prepared and press notice was issued
stating what had happened. In those circunstance it was held
that there was consultation and the requirenment was conplied
with. The ratio of Mrris, J. in Elecher & Ors. v. Mnister
of Town & Country Planning, [1947] 2 All. Eng. Reports 496,
was approved. The sane viewwas reiterated in Sinfield &
Os. v. London Transport Executive Law Report 1970 Chancery
Di vn.

In Derham & Anr. v. Church Conmi ssioners of Engl and,
1954 Appeal Cases 245, the Judicial Conmittee was to
consi der the guestion of consul tation with Chur ch
Conmi ssioners of effecting the wunion of beneficers under
Sec. 3(1) of the Pastoral Reorganisation Measure, 1949 which
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postul ates of "consultation so far as is practicable".
Construing the language it was held that a neeting was held
expl aining the proposed scheme, the nenbers of the Church
though opposed the schene, it was approved. As such it was
held that the action was wvalid and their was proper
consul tati on.

In Port Louis Corporation v. Attorney GCeneral of
Mauritius, 1965 Appeal Cases 1111, the |local Govt. of
Mauritius was enpower ed under t he Local CGover nirent
Ordi nance, 1962 by sec. 73 (1) to alter the boundries of any
town, district or village, after consultation with the |oca
aut horities concerned. The Governor and Council of Mnisters
in May 1963 had in their mnds to alter the boundaries of
Port Louis, so that the villages surrounding Port Louis
Townshi p woul d be enmbraced wiithin and woul d enl arge the area
of the town of Port Louis. The Mnister by a letter asked
the views of the [ocal authorities, enclosing the details of
the proposed alternation and the map. Majority Councillors
had resigned on the ground that they has no nandate to
express. ‘any views. On subsequent nom nati on, t hose
Councillors raised certainpoints and asked for information
whi ch was duly conplied with. Further information was called
for, but the Mnister refused to extend tine nor supplied
i nformation. The Covernor in Council has i ssued a
procl amati on extendi ng- the boundaries of Port Louis Action
was initiated by the local authorities for declaration that
the proclamation was ultra vires, null” and void in so far as
it related to the extended boundries of the town of Port
Louis, contending that there had been no consultation as
required by Sec. 73 (1) of the Odinance. The Judicia
Conmittee construing the word "after consultation” in that
setting held that the |ocal authorities has received a clear
proposal. The failure to supply information by ‘detailed
answers to their questions would not render the proclanmation
as invalid. Accordingly uphold the action as affirned by the
Supreme Court of Mauriti us.

The ratio in Union of India & Os. v. Dr. S/ Krishna
Murthy & Ors., [1989] 4 SCC 689, renders little assistance
to the appellants. In that case the question was the year of
al ot ment under the Forest Service (Regul ati on of Seniority)
Rul es, 1968. By fixation of the vyear of allotnent it had
retrospective effect fromthe dated when the pronotee was
brought into select list or the date of appointnent
whi chever was later. Under those circunmstance it was held
that retrospective operation of the rules did not
prejudi cely affect any vested right nuch | ess any
fundanental rights of the officers recruited fromthe State
servi ce.

The result of the above discussion |eads to the
fol |l owi ng concl usi ons:

(1) Consultation is a process which requires neeting of
m nds between the parties involved to evolve a correct or at
| east satisfactory solution. There should be nmeeting of mnd
bet ween the proposer and the persons to be consulted on the
subj ect of consultation. There nust be definite facts which
constitute foundation and source for final decision. The
obj ect of the consultation is to render consultation
meani ngful to serve the intended purpose. Prior consultation
in that behal f is nandatory.

(2) Wen the offending action effects fundanenta
rights or to effectuate built 1in insulation, as fair
procedure, consultation is mandatory and non-consultation
renders the action ultra vires or invalid or void.

(3) Wen the opinion or advice binds the proposer
consultation is mandatory and its infraction renders the
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action or order illegal

(4) When the opinion or advice or view does not bind
the person or authority, any action or decision taken
contrary to the advice is not illegal, nor beconmes void.

(5) When the object of the consultationis only to
apprise of the proposed action and when the opinion or
advice is not binding on the authorities or person and is
not bound to be accepted, the prior consultation is only
directory. The authority proposing to take action should
make known the general scheme or outlines of the actions
proposed to be taken, be put to notice of the authority or
the persons to be consulted; have the views or objections,
taken theminto consideration, and thereafter, the authority
or person would be entitled or has/have authority to pass
appropriate orders or take decision thereon. In such
circunstance it anmounts to-an action "after consultation".

(6) No hard and fast rules could be laid, no usefu
purpose woul d be served by fornul ating words or definitions
nor would it be appropriate to lay down the manner in which

consul tation nmust~ take place. It is for the Court to
determ ne-in -each case in the light of its facts and
ci rcunst ances whether the action is "after consultation";
"was in fact consulted” or was it a "sufficient

consul tation".

(7) Where any action is legislative.in character, the
consul tation envisages |ike one under Sec. 3(1) of the Act,
that the Central CGovt. is to intimate to the State
CGovernments concerned of the proposed action in genera
outline and on receiving the objections or suggestions, the
Central CGovt. or Legislature is free to evolve.its policy
deci si on, rmake appropriate | egislation wi th. ‘necessary
additions or nodification or omt the proposed one in draft

bill or rules. The revised draft bill or rules, anendnments
or additions in the altered or nodified formneed not again
be communicated to all the concerned State Governnments nor

have prior fresh consultation Rules or Regulations being
| egislative in character, would tacitly receive the approva
of the State Governnent through the people’s representative
when laid on the floor of each House of Parliament. The Act
or the Rule made at the final shape is not rendered void or
ultra vires or invalid for non-consul tation.

The proposal for anending the new Seniority Rules in
the draft was only for inviting discussion and suggestions
on the scope and anmbit of the proposed | aw and the effect of
the operation of the First Amendment Rules. Keeping the
operational effect in view the proposed anmendnent coul d be
nodified or deleted or altered. The Central Govt. is not
bound to accept all or every proposal or counter proposal
Consultation with the Mnistry of Law would be sufficient.
Thereby the Central Govt. is not precluded to revise the
draft rules in the light of the consultation and advi ce. The
Central Covt. had prior consultation with the State
CGovernments concerned and the Law Depart nment.

In the |light of the above principle and applying them
to the facts of this case we have no hesitation to hold that
the general consultation has by the Central Govt. with the
State CGovts. and Union Territories was sufficient and it was
not necessary to have prior consultation again to bring the
proviso on statutes as part of the First Amendnent Rul es.
The contention of Sri Vaidyanathan that the proviso is
rendered void for the absence of consultation of the State
Covts. is devoid of any force.

By operation of sub-sec. (2) of Sec. 3 the rules laid
on the floor of each House of the Parlianment. There were no
suggestions or alterations made by either House of
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Parliament. Under the circunstance we have no hesitation to
hold that the failure to consult all the State Governnents
or Union Territories on the proviso to rule 3(3)(ii) or
(iii) of the First Anendnent Rules does not render the
proviso ultra vires, invalid or void. Accordingly, we do not
find any nmerit to issue the wit as prayed for in the wit
petition. The Wit Petition and Cvil Appeal arising out of
S.L.P. (O No. 12469/90 are disnissed. The appeal arising
out of S.L.P. (C No. 13823/91 is allowed and the order of
the Central Adnministrative Tribunal, Allahabad Bench at
Lucknow is set side. But in the circunstance parties are
directed to bear their own costs throughout.
VPR WP (C) No. 499/91-di sm ssed.

C. A. No. 4794/ 92-di sm ssed.

C.A. No. 4788/92-all owed.




