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ACT:

HEADNOTE

JUDGVENT:

1. Leave granted.

2. Heard |earned Additional Solicitor General  for the
appel I ant - Uni on of India and the | earned counsel for the re-
spondent . The appeal is preferred against the judgnent of
the Del hi High Court allowi ng the wit petition filed by the
respondent and directing the Union of India to disburse the
retrial benefit such as pension, gratuity etc as pernissible
under the Rules to himwithin one nonth fromthe date of the
j udgrent . It was further directed that respondent’s  claim
for paynent in respect of encashnent of 202 days annua

| eave shall be dealt with and deci ded in accordance with the
Rules and the ambunt found payable shall be paid to  him
within the sane period. The claimfor interest on the said
amount was however rejected.

3. The respondent joined the Arny as. a Conm ssioned
Oficer on June 12,1960. He earned pronotions in due course
and retired in the rank of Brigadier on Decenmber 31,1991 on

attaining the age of superannuation. Since the retria
benefits due to himwere not paid, he laid a claimtherefor.
Wiile so, in January 1992, disciplinary proceedings were

initiated against him He was tried by a General @ Court
Martial and awarded three years rigorous inprisonment and
was al so cashiered. The findings of the Court Martial « were
confirmed by the chief of Arny staff and have becone final.
Since the retrial benefits were not paid to him  he
approached the Del hi Hi gh Court by way of Wit Petition No.
5414 of 1993. The Hi gh Court held, followi ng the decision
of this court in Major G S.Sodhi v. Union of India (1991 (2)
SCC 371), that cashiering does not by itself result in
forfeiture of the retrial benefits and accordingly allowed
the Wit Petition and gave the direction aforenentioned.

4, The | earned Additional Solicitor General , Shri
V. R Reddy, submits that the Delhi Hi gh Court was in error in
giving the directions aforenentioned in view of the pendency
of the proceedings for forfeiture of retrial benefits as
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contenpl ated by regulation 16(a) of the Pension Regul ations.
This fact is, however, not referred to or nmentioned in the
judgrment of the High Court. 1In the ordinary course we woul d
not have allowed the appellant to raise this plea but we
find that in the counter-affidavit filed by the Union of
India in the Delhi H gh Court, this fact was clearly stated
at two places. The followi ng statements in the counter-
affidavit bear it out;
“I't is further submtted that encashnent

415

of leave is not perm ssible under rul e because
of hi s i nvol venent in di sci plinary
pr oceedi ngs. Copy of Government of India
letter dated 20 August, 1990 attached as
Annexures~ R-1 in the face of filling this
WP., the provisional pension being paid to

of ficer has not been stopped though it should
have been stopped and action shoul d have been
initiated for exercising the discretion of the
conpetent Authority i.e., the President. The
action has been initiated."
(enphasi s -added)
Agai n;
"It s further submitted that since the dis-
ciplinary proceedi ngs are conpl et ed/ concl uded,
the operation of Reg 38 causes its operation
and | pension case of the petitioner has to be
regullated under the provision of Reg 16 (a) of
PRA Pt-1, 1961 for ~issue of ~ discretionary
power of the President for grant or . otherw se
of pensionary benefits. The case has been ini-
tiated for the sane. "
(enphasi s added)
5. It appears that this aspect was not specifically
brought to the notice of the Hgh Court. Had it been so
brought to its notice, we are sure the Hi gh Court would not
have nmde the directions in the nanner conplained’ of But
having regard to the crucial relevance of the said  avernent
and in the facts and circunstances of the case, we are
inclined to take note of the said statenents in the counter-
affidavit. Once this is so, it should follow that the
directions as given by the H gh Court become unsustai nabl e
in law. At the sane tinme the proceedings initiated  under
Regul ation 16 (a) have to be directed to be disposed  of
expedi tiously. But before we nake the final directions. It
is necessary to deal with the contentions raised by the
| earned counsel for the respondent. He urged the follow ng
contentions; Regul ation 16(a) of the Pension Regul ati ons has
no statutory force. The said regulations are adm nistrative
in nature. They cannot run counter to or be inconsistent
with the Arny Act or the Rul es made thereunder. Section 71
(h) of the Arny Act indicates that forfeiture of 'retria
benefits is one of the punishment that can be awarded by the
Court Martial itself In view of the said statutory provision
the Regul ation cannot enpower another authority to inpose
the said punishment. Rule 14 of the Arny Rules too supports
the above proposition, says the counsel. W are of the
opi ni on that none of the said contentions nerits acceptance.
Section 71 specifies the punishments that can be awarded by
the Court Martial. They include the punishment of death,
i mprisonment for life, cashiering, dismssal from service
reduction in rank, forfeiture of seniority or r ank
forfeiture of pay and all owances and so on. One of the
puni shments whi ch can be awarded is nentioned under clause
(h). Sections 71 (h) and (k) read as foll ows:
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71. Puni shnent awar dabl e by courts
martial.- Punishment nmay be inflicted in
respect of offenses commtted by per son
subject to this Act and convicted by court-
martial, according to the scale follow ng,
that is to say; -

(h) forfeiture of service for the purpose of
i ncreased pay, pension or any other prescribed

pur pose;

(k) forfeiture in the case of a person
sentenced to cashiering or disnmissal from the
service of all arrears of pay and allowance
and other public noney due to himat the tine
of such cashiering or disnmissal;........

6. We are of the opinion that clause

416

(h) of Section 71 contenplates forfeiture of service for

the purpose of increased pay, pension or any ot her

prescribed purpose and is wholly different from Regul ation

16 (a), which reads thus;

"16 (a) When-an officer who has to his credit
the mnimm period of qualifying service
required to earn pension is cashiered or
di sm ssed or rermoved from service, hi s
pension, may at the discretion of the
President, be forfeited or be granted at a
rate not exceeding that for which he would
have ot herwi se qualified had he retired on the
same date."

7. A reading of both the provisions clearly brings out the

di stinct fields occupied by them Regulation 16 (a) contem

plates a situation where an officer is cashiered, dismssed

or renoved from service and provides how his pensionis to
be dealt with. Whereas Section 71 -(h) provides t he
puni shments which can be awarded by the Court Martial

Section 71 (h) contenplated a punishnent awarded at the

conclusion of the Court Martial Wile Regulation’ 16 (a)

contenplates a stage subsequent to the awarding’  of pun-

i shment of Court Martial and its confirmation. ~The /‘nature

and content of both the inpositions is altogether different

and distinct. So is the field occupied by clause (k)  of

Section 71. Wholly distinct from Regul ation 16(a). W are,

therefore, unable to see any inconsistency between Section

71 (h) and Regul ation 16(a).

8. It is true that the Pension regulations are non-

statutory in character. But as held by this Court in G vi

Appeal No.831 of 1993 disposed of on July 26, 1994 the

pensi oner benefits are provided for and are payable only

under those Regul ations and can, therefore, be withheld or
forfeited wunder and as provided by those very Regul ations.

The followi ng holding fromthe said judgnent makes'the posi-

tion clear;

"W do not agree even wth the second
contention advanced by the |earned counsel

The provisions of Regulation 16 (a) are clear.
Even if it is assumed that the Pensi on
Regul ati ons have no statutory force, we fai

to wunderstand how the provisions of the said
Regul ations are contrary to the statutory

provi sions under the Act or the Rules. The
pensi ons’ has been provided under t hese
regul ati ons. It is not disputed by t he

| ear ned counsel that the pension

the appell ant under the said regulations. The

was granted t
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regul ations which provided for the grant of
pension can also provide for taking it away on
justifiable grounds. A show cause notice was
issued to the appellant. Hs reply was
consi dered and thereafter the President passed
the or der forfeiting the pensi on and

death-cumretirenent gratuity. W see no
infirmty in the order."
9. We may al so nention that Arny Rule 14 has absolutely no
rel evance on this aspect.
10. In view of the above, the appeal is allowed wth the

foll owi ng directions;

(1) The proceedings initiated under Regul ation 16(a) shal
be concluded within six months fromtoday. This time limt
is fixedinviewif the fact that the proceedings are said
to have been initiated even by the time the counter-
affidavit was filed in the H gh Court (The counter affidavit
was sworn.to on 15th April. 1994.)

(2) If no orders are passed under Regul ation 16(a) of the
Pensi on Regul ations within the aforesaid period, the di-
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