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ACT:

I ndustrial dispute-Jurisdiction-Wether the Tribuna
could address itself only to a question of discrimnation
wi thout confining its adjudication to those points and
matters incidental thereto, as specified in the industria
di spute-Industrial Disputes Act, 1947 section 10 (4) scope
of .

HEADNOTE

The appellant conpany carries on the business of
manuf acturing tyres, tubes and several other products in
Bonbay. The workmen in the conpany’ s tyre-curing depart nment
adopted a deliberate "go-slow'  policy resulting in fall in
production. On Septenber 14, 1967 the nmanagenent put up a
noti ce asking the workmen to desist fromcontinuing with the
go-slow tactics. The notice, however, had no effect and from
October 4, 1967 the workmen in the tyre-curing departnment
went on a strike.

Bet ween Cctober 27 and 31, 1967 the managenent i ssued
chargesheets to 102 worknen alleging that they had resorted
to wilful go-slow The workmen refrained fromparticipating
in the inquiries conducted by three inquiry officers and the
inquiry reports went against the worknen. The ~managenent
accepted the findings of the inquiry officers and disnissed
the worknen other than those who were "protected worknen" as
defined in the explanation to section 33 (3) (b) of the
Industrial Disputes Act, 1947; an application was nade under
the said provision for pernission to dismiss the "protected
workmen". As a reference concerning an earlier dispute was
pendi ng before the Tribunal, an application was also rmade
under section 33 (2) (b) of the Act for approval of the
action of the managenent in di sm ssing the worknen.

Subsequently, on April 17, 1968 the parties reached a
settlenent. Under the settlenent the strike was w thdrawn,
the dispute concerning the disnmissal of the workmen was
referred for adjudication by a joint application nade by the
parties under section 10 (2) of the Act, and 76 of the
di smi ssed workmen were re-enployed till the disposal of the
adj udi cation by the Industrial Tribunal. The demand set out
in para 1 (A) of the Schedule to the order of reference
relates to 25 workmen who were not reinstated and demand in
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para 1 (B) of the Schedule relates to the 76 worknmen who
were tenporarily reinstated. Following a further settlenent
all the 76 workmen nentioned in para 1 (B) were taken back
and nade permanent and the demand set out in Para 1 (B) was
allowed to be withdrawn as not pressed by the award dated
January 10, 1973. In the neanti e,

21

13 out of the 25 worknen covered by demand 1 (A) also
reached a settlenment with the managenent and withdrew the
dispute relating to them The dispute on which the inpugned
award was rmade was thus restricted to demand in para 1 (A)
concerning 12 workmen only out of 25. The Tribunal by its
award dated Decenber 9, 1976 directed the conpany to
reinstate these 12 workmen. on the ground, inter alia, that
they were denied for no valid reason the same treatnent
nmeted out to 76 other worknen and that the managenent was
thus guilty of discrimnation and unfair |abour practice.
Hence the appeal by special |eave.

Allowingthe appeal in part and remtting the case to
the Industrial Tribunal, the Court
N

HELD: 1. The Tri bunal travel |l ed out si de its
jurisdiction in recording a finding of unfair |abour
practice and discrimnation. In this case, the points of
di spute were specified in the Schedule to the order of
reference, and the Tribunal was, therefore, required to
confine its adjudication to those points and matters that
were incidental tothem Froma reading of denands 1 (A) and
1 (B) as a whole it is clear that the demand for
reinstatement in respect of both groups of ‘workmen as nade
arises on the alleged invalidity of the action taken by the
managenent in disnm ssing these worknen.” The issue of unfair
| abour practice or discrinmnation by reason of subsequent
rei nstatement on a pernanent basis of some and not all the
25 worknen was not a matter referred to the Tribunal for
adj udi cation, nor it can be said to be in any way connected
with or incidental to the right of reinstatenent clainmed by
the 101 worknen from the date of their dismissal. The
fairness of subsequent absorption. of sone worknen is a
matter quite irrelevant for judging the validity of the
earlier dismssal of these workmen along with others; it is
an entirely separate and i ndependent question. The Tribuna
also did not frane an issue on the alleged discrimnmnation
[26 H27 A 26 F-(Q

2. It is settled | aw now that when no-inquiry has been
held or the inquiry held has not been proper, the Tribuna
has jurisdiction to allow the managenent to | ead evidence to
justify the action taken. Normally the inquiry by the
managenent starts by issuing the charge-sheet to the worknen
proposed to be discharged or dism ssed. In a case where the
charge-sheet is vague it nust be held that there has been no
proper inquiry. [27 B-D]

In the instant case, having found that proper charge-
sheet has not been served on the worknmen, the Tribunal was
entitled to ask the parties to | ead evidence to enable the
Tribunal to decide the nerits of the dispute. The order
directing reinstatement of the 12 worknen without a
consi deration of the nmerits of the case cannot be sustai ned.
[27 F;, 28 D]

Ms. Bharat Suger MIls Ltd. v. Shri Jai Singh and
others, [1962] 3 SCR 684 at 690 and Managenent of Ritz
Theatre (P) Ltd. v. |Its Worknen, [1963] 3 SCR 461 at 468,
fol | owed.
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JUDGVENT:

CIVIL APPELLATE JURISDICTION. Civil Appeal No. 1794
(NL) of 1977.

22

From the award dated 23.3.1977 of +the Industria
Tri bunal, Maharashtra, Bonbay in Reference (1.D.) No. 307 of
1968.

K. K. Venugopal, Ranmeshwar Nath and Ravinder Nath, for
the Appell ant.

M K. Ramarmurthi, A D. Sastri and Ms. Uma Sirur, for
the Respondent.

Shardul S. Shroff and H S. Parihar for the interveners.

The Judgrment of the Court was delivered by

GUPTA J. This is ~an appeal by special |eave froman
award made by the Industrial Tribunal, Bonbay, on Decenber
9, 1976 in Reference No. 307 of 1968 directing reinstatenent
of 12 workmen dism ssed by the appellant, Firestone Tyre and
Rubber ' Company of ~India Private Limted. The appellant
conpany carries on the business of nmanufacturing tyres,
tubes and _several other _products in Bonbay. Disputes arose
bet ween the managenent and the workmen enployed in the
conpany’s tyre-curing departnment leading to a strike by
these workmen from March -3, 1967. This strike was called off
on May 15, 1967, according to worknmen on certain assurances
given by the Conm ssioner of Labour. The case of the
managenent is that' even after the workmen resumed work, they
adopted a deliberate 'go-slow policy resulting in fall in
production. On Septenmber 14, 1967 the managenent put up a
noti ce asking the workmen to desist fromcontinuing with the
go-slow tactics. The notice ~however had no effect and from
Cctober 4, 1967 the worknmen working in the tyre-curing
department again went on a strike.

Bet ween COctober 27 and 31, 1967 the managenent issued
chargesheets to 102 worknen alleging that they had resorted
to wilful go-slow The chargesheets issued were in identica
| anguage and they read as foll ows:

“"You are charged with the following act of
m sconduct under the Conpany’'s certified standing
order No. 24 (Q), viz.
"Wl ful slowing down in_performance of work
or abetnent, or instigation thereof.’
23
You have wlfully slowed down in performance of
work as per particulars given below -"

The particulars were then nentioned. Three inquiry
officers were appointed to inquire into the charges. Al nost
all the wor kmen  refrained from participating in._ the
inquiries; the 12 worknen concerned in this appeal /also
remai ned absent. The inquiry officers found the worknen
guilty of adopting wilful go-slowtactics. The managemnent
accepted the findings of the inquiry officers and disni ssed
the worknen other than those who were 'protected worknen' as
defined in the explanation to section 33 (3) (b) of the
Industrial Disputes Act, 1947. The nanagenent al so decided
to dismss the protected worknmen. As a reference concerning
an earlier dispute (Reference No. 406 of 1967) was pendi ng
before the Tribunal, applications were made section 33 (2)
(b) of the Industrial Disputes Act for approval of the
action of the managenent in dism ssing the workmen and under
section 33 (3) (b) for permssion to dismss the protected
wor kren.

It appears that subsequently, on April 17, 1968 the
parties reached a settlenment. The nore inportant terns of
the settlement were:-
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(1) The Firestone Tyre Enployees Union agreed to
wi thdraw the strike.

(2) The dispute relating to the dismissal of 101
wor kmen (one of the worknen concerned having died
in the meantime) was to be referred f or
adjudication by a joint application nade by the
parties under section 10 (2) of the Industria
Di sputes Act.

(3) 77 of the dism ssed workmen were to be re-enployed
on tenporary basis till the disposal of the
adj udi cation by the Industrial Tribunal

(4) The remaining 25 worknmen, including the 12 we are
concerned within this appeal, were not to be taken
back but the nmanagenent would pay to them 50 per
cent of their basic wages and dearness all owance
fromthe date of the retirement till the di sposa
of the adjudication by the Tribunal

24

As agreed a joint application by the parties was nade
on which the Deputy Conmm ssioner of Labour, Bonbay, under
section 10(2) —of the Industrial D sputes Act (Reference No.
307 of 1968) referred to the Industrial Tribunal, Bomnbay,
the disputes betweenthe parties relating to the demands
detailed in the schedule to the order of reference. Two
distinct matters are nmentioned in paragraphs 1 and 2 of the
schedul e. The second natter nentioned-in paragraph 2 does
not survive for consideration. The first paragraph which is
divided into two parts, (A and (B) reads as follows:

" SCHEDULE
1(A): The worknmen listed at Serial Nos. 1 to 25 of
"Schedule I [which contains nanmes of the 12

wor kmen concerned in this case] hereto shoul d
be reinstated in their former enploynent with
continuity of service and other benefits and
shoul d be paid ful'l wages, dearness all owance
and ot her all owances from the date of
di sm ssal of each of the workmen till each is
so reinstated w thout any condition attached
to such paynent.

(B): The worknmen listed at Serial Nos. 26 to 101
of ' Schedule |’ hereto who are at present re-
enployed on a tenporary basis should be
granted reinstatenent in their enploynent
fromthe date of dismssal of each and shoul d
be granted continuity of service and other
benefits and al so should be paid full wages,
dearness all owance and other allowances from
the date of dismissal of each till each was
reenpl oyed, without any condition bei ng
attached to such paynent."

Duri ng the pendency of the reference all the 76 worknen
covered by paragraph 1 (B) of the Schedule who had been
taken back on tenmporary basis were nmade pernanent ‘as a
result of settlenments reached between these worknen and the
managenent. On behal f of 33 out of 76 of these worknen, the
union entered into a settlement with the nanagenent, the
remai ni ng workmen of this group individually entered into
settlenents with the managenment. The period during which the
wor kmen were absent from duty was treated as | eave w thout
pay and continuity of their service was maintained.

25

The Union representing the aforesaid 33 worknmen, and the
remai ni ng workmen out of this group of 76 individually,
wi t hdrew demand No. 1 (B) in view of the settlenments entered
into by and between these worknen and t he managenent. By an
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award dated January 10, 1973 the Tribunal disposed of denand
No. 1 (B) as not pressed.

In the neantinme 13 out of the 25 worknmen covered by
demand 1 (A) also reached a settlenent with the managenent
and withdrew the dispute relating to them the terns of
settlenent were that these worknen would submit their
resignations and be paid one nonth's basic wages and
dearness allowance for each year of service along wth
gratuity, |eave wages, provident fund and the bal ance bonus
due to them They were also to retain the wages for one
nmonth paid to them when they were dism ssed. The di spute on
which the inmpugned award was made was thus restricted to
demand No. 1 (A) concerning 12 worknen only out of 25.

The Tribunal by its award dated Decenber 9, 1976
directed the appellant conmpany to reinstate the 12 worknen
naned agai nst serial Nos. 2, 3, 5, 7, 8 10, 11, 13, 18, 22,
23, 25 of Schedule | to the order of reference wth
continuity of service and full wages, dearness and other
al l owances. On the question of back wages, the matter was
left to be decided |ater on evidence. The dism ssal of these
wor kmen was set aside on the follow ng findings:-

1. The inquiry held by the nanagenent was vitiated

because,

(a) chargesheets had not been served and notice
of i'nquiry not given to 2 out of 12 worknen;

(b) 2 out of the 3 inquiry officers were biased;

(c) sone of the workmen were not furnished with
copiies of certain docunents relied on by the
i nquiry officers; and,

(d) the chargesheets -served on the workmen did
not contain necessary particulars. regarding
the go-slow tactics adopted by each of them

2. Al the 101 worknmen had been found guilty of go-

sl ow but 76 of them were reinstated on a permanent

basi s and the remaining 25 worknen were denied the
sane
26

treatnent for no good reason. The managenent was

thus guilty of discrimnation and unfair /|abour

practice.

W will take the finding of discrimnation first _as
this is the ground on which the 12 worknmen were strai ghtaway
ordered to be reinstated. The Tribunal having found that the
inquiries held against the worknen had not been proper noted
that it was well settled that in such a situation the
enpl oyer should be given an opportunity to adduce evidence
before the Tribunal in support of the action taken by them
but proceeded to hold that in view of the other finding that
the 12 worknen had been unfairly discrimnated against, they
were entitled to reinstatenent and therefore no usefu
purpose would be served by pernmitting the nmanagenent to
adduce evidence seeking to justify the dismissal of the
wor kmen on the ground of misconduct. It was contended on
behal f  of the appellant that the Tri bunal had no
jurisdiction to address itself to the guestion of
di scrimnation. Section 10 (4) of the |Industrial D sputes
Act | ays down:

"Where in an order referring an industrial dispute
to a Labour Court, Tribunal or National Tribunal under
this section or in a subsequent order, the appropriate
Government has specified the points of dispute for
adj udi cation, the Labour Court or Tribunal or Nationa
Tri bunal as the case nmay be, shall confine its
adjudication to those points and matters incidenta
thereto".
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In this case the points of dispute were specified in
the schedule to the order of reference, and the Tribunal was
therefore required to confine its adjudication to those
points and matters that were incidental to them From a
readi ng of demands 1(A) and 1(B) as a whole it is clear that
the demand for reinstatement in respect of both groups of
worknmen as nmde arises on the alleged invalidity of the
action taken by the managenent in dism ssing these worknen.
The issue of unfair |abour practice or discrimnation by
reason of subsequent reinstatenent on a permanent basis of
some and not all the 25 workmen was not a matter referred to
the Tribunal for adjudication, nor it can be said to be in
any way connected wth or incidental to the right of
reinstatenment clained by the 101 worknen fromthe date of
their dismssal. The fairness of subsequent absorption of
sone workmen is a matter quite irrelevant for judging the
validity of the earlier  dismssal of these worknen along

with others; it is an entirely separate and independent
qguestion. 'The Tri buna
27

also did not frane an issue on the alleged discrimnation
That being so, we think the Tribunal travelled outside its
jurisdiction in recording a finding of unfair |abour
practice and di scrim nation

W find no reason to disturb the finding that the
inquiry held was not proper. The Tribunal has found that the
chargesheets i ssued were vague as they did not disclose the
rel evant material ‘on which the charges were based. It was
contended on behalf of the Union on the basis of this
finding that no useful purpose would be served by remtting

the case to the Tribunal. It is settled | aw nowthat when no
inquiry has been held or the inquiry held "has not been
proper, the Tri bunal has jurisdiction to allow the

managenment to | ead evidence to justify the action taken. The
contention is that the charge-sheets being vague, the
Tri bunal would not be in a position to decide what evidence
tolet in, and, therefore, sending the matter back to the
Tri bunal would only be an idle formality. It is not possible
to accept this contention. Normally an inquiry by the
managenment starts by issuing a charge-sheet to the worknen
proposed to be discharged or dism ssed. In a case where the
chargesheet is vague, it nust be held that there has been no
proper inquiry. In Ms. Bharat Sugar MIls Ltd. v. Shri Ja
Si ngh and others, (1) this Court held:

"But the nere fact that no inquiry has been held
or that the inquiry has not been properly conducted
cannot absolve the Tribunal of its duty to decide
whet her the case that the workman has been guilty of
the alleged m sconduct has been nade out. The proper
way for performng this duty where there has not been a
proper inquiry by the managenent is for the Tribunal to
take evidence of both sides in respect of the alleged
m sconduct .

VWhether in a case, as the one before us, where it is found
that proper charge-sheets had not been served on the
wor knmen, the Tribunal can ask the parties to | ead evidence
to enable the Tribunal to decide the di spute between themis
directly covered by an authority of this Court. 1In
Management of Ritz Theatre (P) Ltd. v. Its W rknmen, (2)
Gaj endragadkar J. (as he then was) speaking for the Court
sai d:

Y if it appears that the departnenta
enquiry held by the enployer is not fair in the sense
that proper charge

28
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had not been served on the enpl oyee or proper or ful
opportunity had not been given to the enpl oyee to neet
the charge, or the enquiry has been affected by other
grave irregularities vitiating it, then the position
woul d be that the Tribunal would be entitled to dea
with the nmerits of the dispute as to the dism ssal of
the enployee for itself. The sane result follows if no
enquiry has been held at all. In other words, where the
Tribunal is dealing with a dispute relating to the
di smissal of an industrial enployee, if it is satisfied
that no enquiry has been held or the enquiry which has
been held is not proper or fair or that the findings
recorded by the Enquiry Oficer are perverse, the whole
issue is at large before the Tribunal. This position
also is well settled".

In view of the well-settled | egal position, the order
directing reinstatenent of the 12 worknmen without a
consi deration of 'the nmerits of the case cannot be sustai ned.
W therefore remit the case to the Industrial Tribunal to
decide the dispute concerning the denmand specified in
par agraph-1(A)- of the Schedule to 'the order of Reference
after giving the parties concerned an opportunity to |ead
evi dence in support of their respective cases.

The appeal is allowed to the extent indicated above,
this Court by order dated August 2, 1977 had directed the
appel lant to pay the costs of the appeal to the respondents
in any event. The respondents will ~be also entitled to
retain the suns of noney paid to themby the appellant under
orders of this Court.

V. D. K. Appeal al | owed.
29




