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ACT:

Cctroi duty, inposition of-Validity of the inposition
of Cctroi duty wunder section 131(1)(kk) of the Oissa
Muni ci pal Act, 1950 to a village constituted as a G am
earlier under Section 3 of the Oissa G am Panchayat Act,
1964 but later included in an area of cl Muinicipality under
Section 4 of the 1950 Act-Constitution of India, 1950,
Article 19(1)g.

HEADNOTE

The appel | ant Textile Mlls is a conpany. duly
i ncorporated under the Indian Conpanies Act 1956 having its
mlls located at Village Ektaji under the Jharsuguda police
station in district Sanbal pur,  Oissa. The conpany nmainly
carries on spinning of Cotton which in the nmanufacturing
process is transforned fromloose fibres into finished yarn
The area wunder the Ektaji village in which the appellant’s
factory was |ocated was earlier constituted as a G am by a
declaration made wunder Section 3 of the Oissa Ganmm
Panchayat Act 1964. On or about March 25, 1970 Jharsuguda
Muni ci pality passed a resolution for the inclusion of the
Ektaji and other villages within its jurisdiction. ~After
considering the objections and representations against the
i nclusion of Ektaji village in the Miunicipal Limt and after
following once again the other statutory requirenent of
further notice etc., the State Governnent published in the
Orissa Gazette dated 12.8.1975 a notification approving the
i nclusion. Soon thereafter on Septenber 1, 1975 the said
Jharsuguda Municipality sent a letter to the appellant
directing it to pay octroi duty at the rate of | percent ad
valoremon cotton as soon as it entered the Minicipal check
post for the purpose of its being spun into yarn. The levy
of octroi was challenged by filing a petition under Arts.
226 and 227 of the Constitution on various grounds, but the
wit Petition was dism ssed. Petition seeking permssion for
i ssuance of a «certificate wunder Article 133(1) of the
Constitution was also dismssed. Hence the appeal after
obt ai ni ng Speci al Leave of the Court.

Di sm ssing the appeal the Court.
N

HELD: 1. Considering the case from any aspect the
i mposition of COctroi duty wunder section 5 of the Oissa
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Muni ci pal Act, 1950 does not suffer fromany infirmty [413

2. The levy, being neither an unreasonabl e one nor also

excessive, cannot . be challenged on the ground that there
is violation of Article 19(1)(e) of the Constitution. [413
a]

402

3. It is true that when a duly constituted G anma under
sub-section (1) of section 3 of the G ana. Panchayat Act is
to go out of existence an order of the Mgistrate cancelling
the Notification in terms of sub-section (2) of Section 3 of
the said Act is a pre-requisite. But in the instant case the
Gram Panchayat never chall enged the Notification of
inclusion of the Village Ektaji in Jharsuguda’ Municipality.
Rather on the other hand the G am panchayat was consulted
before the inpugned notification dated 12th August 1975 was
i ssued. [406 H, 407 A

4. The proviso to sub-section 1 of Section 4 of the
Orissa Minicipal. Act, 1950 has no application to the
present case and that cannot be taken to be a ground for
chal l enging the Notification for inclusion of Village Ektaji
hl the Jharsuguda Municipality. A bare perusal of the
proviso clearly indicates that the requirement is that two-
thirds of the adult, mal e popul ation of the town to which it
refers should be engaged in non-agricultural pursuits The
proviso applies not to all the clauses of sub-section (1) of
section 4 but it. applies only to clause (a) of sub-section
(1) of Section 4, because it is clause (a) of section 4 (1)
whi ch tal ks of town. [408 E-F]

5. The contention that the objection raised by the
appel | ant agai nst the inclusion of the village in question
into Municipality has not been considered by the State has
no force. The objection is required to be nade through the
Magi strate of the District. Naturally the District
Magi strate. while forwarding the objection to the State
Government made his conment. The Revenue Divisional officer
who intervenes in the channel of conmmunication between the
District Magi strate and the State Governnent had an occasi on
to process the matter. The State CGovernment while dealing
with the matter consulted the Panchayat Raj Department and
ultimately notified in terns of the notification dated
August 12, 1975. [408H;, 409A- B]

6. Section 131(1) of the Miunicipal Act enpower the
Muni ci pal Council to inpose various kinds of taxes which
i ncludes octroi as provided in Cause (kk) with the sanction
of the GCovernment since the goods are brought into the
municipal limts at |east for the purpose of use"-one of the
three conditions |laid down in clause (kk -theinposition of
Octroi is valid.

Burmah Shell G Storage & Distribution Co. v, The
Bel gam Borough Municipality ' [1963] Supp 2 SCR 216 referred
to and held inapplicable. [409 D E

7:1. There is a statutory presunption under section 392
of the Oissa Minicipal Act, 1950 that the publication of
the rules or regulations or bye laws in the Gazette shall be
evidence that the rule pr regulation or bye |aw has, been
nmad as required by the section Therefore the court wll
assune that the bye | aw has been nade in accordance with | aw
in the absence of anything nore from the site of the
appel l ant. 1410 F- G

7 :2; The argunment that even assum ng that the bye | aws
when initially enforced m ght be presumed to be in
accordance with lawin the absence of simlar steps being
taken at the time of extension of bye laws to the newy
added area, the bye laws are not enforceable in the new
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areas is not correct as it has, proceed in utter oblivion of
the provisions of section 5 of the Municipal Act. [410H 411
Al

Vi shakhapat anam Muni cipality v. Kandregul a Nukarajau &
Os. [1976] 1 SSCR 5.44; Atlas Cycle Industries Ltd. v.
State of Haryana and Anr. [1972] 1 S.C.R 127; Bagal kot Gty
Muni cipality v Bagal kot Cenent [1963] 2 Supp S.CR 710;
di stingui shed
403

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 487 of
1977.

Appeal by Special leave fromthe Judgnent and order
dated the 5th January, 1977 of the orissa Hi gh Court in
0 J.C No. 810 of 1976.

V'S /Desai, Parveen Kumar and Ashok Mathur for the
Appel | ant'.

C V. -Mirty, K PrabhaKar Rao and C M Mirty for the
Respondent s.

R K. Mehta for Respondent No. 3.

B. D. Sharma for Respondent No. 2.

The Judgrment of the Court was delivered by

M SRA J.: The /present appeal by special Ileave is
directed against the judgnment of the High Court of Oissa
dated 5th January ]977 disnissing a petition under 'Arts.
226 and 227 of the Constitution ' for quashing inposition of
octroi under s. 131(1)(kk) of the Oissa Minicipal Act, 1950
(hereinafter referred to as the "Act’) and for . '. a
declaration. that the notifications dated 31st July 1973 and
12t h August, 1975 issued by the State CGovernnent in exercise
of powers . . vested under s.4 of the Act are illegal and
unenforceable and for a further declaration that the octro
Bye-l aws of the Jharsuguda Municipal Council are also void
and i noperative.

Jharsuguda Municipality, respondent No. 1, 'is a
muni ci pality incorporated under the Act. In March 1962 the
State CGovernment 'accorded sanction. for theinposition of
octroi in terms of s.]3](]) of the Act. ' A set of octroi
bye-laws were framed by the Minicipal Council in ternms of
s.388 of the Act and the sane were also approved by the
State Governnent in exercise of powers wunder s.390 of the
Act on 19th March, 1968. octroi was levied for the first
time after 31st March 1962 when the State Governnent
accorded sanction under s.131 (i) (kk) of the Act.

The appellant is a conpany duly incorporated under the
I ndi an Conpani es Act, 1956 having its mlls located at
village Ektali under the Jharsuguda police station in
District Sanmbal pur, Orissa. The said area of the village was
included within the Ektali Panchayat. The conpany  mainly
carries on spinning of cotton which in the nanu-

404
facturing process is transformed fromloose fibres into
finished yarn.

The area under the Ektali village in which the
appel l ants’ factory was |ocated was constituted, along with
other villages as a Gram by a declarati on nade under s.3 of
the, Orissa’ G amm Panchayat Act, 1964. On or about 25th
March, 1970 Jharsuguda Municipality passed a resolution for
the inclusion of Ektali and other villages in the Jharsuguda
Municipality and thus extending the area of the said
Muni ci pality. Against the proposed extension the appellant
made a representation to the State Governnment inter alia on
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the ground that he said, village Ektali could not under the
rel evant rules be included in the Minicipality under
s.4(1)(c) of the Orissa Municipal Act, 1950 in view of the
proviso to s.4(1) which contenplates that a declaration
shall not be nade wunder this sub-section unless the State
CGovernment are satisfied that two-thirds of the adult male
popul ation of the town to which it refers are chiefly
enployed in pursuits other than agriculture and that such a
town contains not Jless than 10,000 inhabitants and an
average nunber of not |ess than 1000 i nhabitants to a square
mle of the area of such a town. The appellant alleged that
the male population of the said village Ektali was 2640 as
per 1971 <census report, out of which only 1586 were chiefly
enployed in pursuits other. than agriculture and thus two-
thirds of such male popul ation were not enployed in non-
agricultural pursuits.

The State Governnent, however, by a notification dated
31st July 1973 declared their intention under s.4(1)(c) of
the Municipal ~ Act, 1950 to include wthin the Jharsuguda
Muni ci paliity the local area of a nunber of villages
including the village Ektali. By ‘the said notification
published in Oissa Gazette Extraordinary dated 22nd August,
1973 the Governnent invited objections within six weeks from
the date of publication. The appellant did file objection to
the said notification. Ghjection was also filed by G am
Panchayat of Ektali to the effect that the Ektali G ama was
duly constituted , by the State Governnent in Comunity
Devel opnent and Panchayat Raj Departrment in . exercise of
powers under s.3(1) of the Oissa Gama Panchayat Act and in
the absence or any notification under s.3(1) and s.149 of
the Gcama Panchayat Act, village Ektali still continues to
be a G ana.

The objections wer e exam ned by the District
Magi strate, Sanbal pur and the Revenue Divi si on Comm ssi oner
Northern Division, . Sambal pur —and the same were rejected.
On 12th August, 1975, notification under s.4(33(b) declaring
the inclusion of the said villagsa
405
including the village Ektali, into Jharsuguda Minicipality
was i ssued. Soon thereafter on Ist Septenber, 1975 the said
Jharsuguda Municipality sent a letter to the  appellant
directing it to pay octroi as per provisions of s.5 of the
Orissa Municipal Act. The said octroi was payable at the
rate of 1 per cent ad valoremon cotton as soon as- it
entered the municipal check-post for the ~purpose of its
bei ng spun into yarn.

The levy or octroi duty was challenged by filing a
petition under Arts. 226 and 227 of the Constitution on
various grounds viz.,(a) the inclusion of village Ektali in
the area of Jharsuguda Minicipality was illegal and ultra
vires the provisions of the Orissa Mnicipal Act, and (b)
the levy of octroi duty at the rate of | percent ad val orem
was arbitrary, coercive and violative of Art. 301 of the
Constitution and, therefore, the appellant prayed for
quashing the notifications referred to above.

The writ petition was, however, disnissed by a Division
Bench of the Orissa High Court by its order dated 5th
January. 1977 The appellant filed an application under Art.
133(1) of the Constitution for the grant of a certificate
for leave to appeal to 'this Court, which was dism ssed by
the High Court by its order dated 19th January, 1977. The
appel l ant has now filed the present appeal after-obtaining
special leave fromthis Court.

The Ilearned counsel for the appellant raised the
foll owi ng contentions:
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1. In the absence of a notification cancelling the
declaration constituting Ektali village as part of
Grama, it was not legally permssible for the-
State Governnent acting '’ under the Oissa
Muni ci pal Act 1 950 to include within the area of
the municipality the area of the said G ama

2. The mandatory requirements of proviso to sub-s.(l)
of s.4 of the Oissa Minicipal Act, 1950 have not
beer sati sfied.

3. The objection filed by the appellant under sub-
s.(2) of s.4 has not been considered by the State

Gover nmrent .
4, (a) The liability to octroi arises when any of
t he three al ternatives nent i oned in

s.131(1)(kk) of t he Muni ci pal Act is

satisfied viz., when the goods are brought
406

wi't hin the muni ci pal [imts for (1)

consunption, (ii) use or (iii) sale.

(b) The tax already inposed within the limts of
the Municipality ~of Jharsuguda could not be
automatically made applicable to the extended
l[imts of the nunicipality w thout obtaining
the sanction of the State CGovernnent under
s.131(1) (kh) of the Act.

(c) The rate levied is per se unreasonable and
arbitrary. W take up these grounds seriatim

Admittedly village Ektali where the factory of the
appellant is |located was a part of the duly  constituted
Ektali Gama Panchayat prior to1973, within the meaning of
s.3 of the Oissa Gama Panchayat Act. Sub-section (1) of
s.3 authorises the State Governnent  to constitute any
village or group of contiguous villages as a Gana by a
declaration notified in the Gazette and assign to such G ama
a name which shall be of one of the villages conprised
within the Gama. Subsection (2) of 5.3 provided that
whenever the State Governnent deens it fit so to /do, they
may cancel any notification in respect of a Grana under sub-
s (1) on nay alter the area conprised in a Grana by reducing
or adding to the nunmber of villages conprised w thin such
Grama by a declaration 'notified in the Gazette constituting
such altered area or areas as a G ana or Gramas, as the case
may be.

The precise contention raised on behal f~ of the
appellant is that- there was a declaration by notification
for the. constitution of the Grama w thin the neaning of
sub-s. (1), but there has been no notification as required by
sub-s,(2) of s.3 for taking village Ektali out of Ganm
Panchayat and, therefore, village Ektali continues to be a
Grama and the inclusion of village Ektali in Jharsuguda
Muni ci pality by notifications dated 31st July, 1973 and 12th
August, 1975 will have no effect.

This contention has considerable force: Wen-a duly
constituted Gama is to go out of existence an order of the
Magi strate cancelling the notification in terns of sub-s.(2)
of s.3 of the Gama Panchayat Act is necessary. But there
are circunstances which take away the force of the argunent.
The Grama Panchayat never’ challenged the notification of
i nclusion of the village Ektali in Jhar-

407

suguda Municipality. Fromun-controverted avernent made in
para 6 of the counter-affidavit of the State filed before
the High Court it appears that the Ganma Panchayat was
consul ted before the inmpugned notification. Therefore, we do
not feel persuaded to accept the contention at the instance
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of the appellant. This leads us to the second ground.

In order to. appreciate the second ground it is
appropriate at this stage to refer to the provisions of s.1
in so far as it is relevant for the purposes of the case:

"4.(1) The State Governnent may, by notification
declare their intention
(a) to constitute any town, together with, or

exclusive of, any railway station, village, |and
or building in the wvicinity of any such town, a
muni ci pality under this Act: or

(c) toinclude wthin a municipality any |ocal area
contiguous to the sane and defined in the
notification; or

Provided that a declaration shall not be nade
under _this sub-section unless the State Government are
satisfied that two-thirds of the adult male popul ation
of the town to which it refers, are chiefly enployed in

pursuits other ~ than agricultural, and that such town
contains not /less than ten thousand inhabitants and an
average numnber of not | ess than one t housand
i nhabitants to the square mile of  the area of such
t own,

408

(2) Any inhabitant of < the town or |ocal area, or
any, rate-payer of the nmunicipality, in _respect of,
which any . . such notification ~has been published
under sub-section (I) may, iif he objects to anything
contained in the notification, submt his objection in
witing to the State Governnent. through the Magistrate
of the district within six weeks fromthe date of the
publication of the notification and the /State

Gover nirent shal | t ake hi s obj ections into

consi derati on.

(3) ....... "

The enphasis of the appellant is that two-third of the
adult male population of the Gama should be chiefly
enployed in pursuits other than agricultural. The appell ant
has referred to 1971 census figures. On the basis of these-
census figures it is argued that out of ~the total  male
popul ati on of 2640 of Grama Ektali only 1586 adults were
engaged in non-agricultural pursuits hut the requirenent of
law was that two-third of the male popul ation/ shoul d have
been enpl oyed in the non-agricultural pursuits which cones
to 1760.

The argunent proceeds on the assunption “that the
proviso to s.4(1) applies. But a bare persual of the proviso
clearly indicates that the requirenment is that two-thirds of
the adult nale population of the town to which it refers
should be engaged in non-agricultural ' pursuits. The
provision, to our nmind, applies not to all the classes of
sub-s. (1) of s.4 but it applies only to cl.(a) of sub-s.(l)
of s.4, because it is cl.(a) of s.4(1) which tal ks of town.
Therefore, the proviso, in . . Qur opinion, has no
application to the present case and that cannot be taken to
be a ground for <challenging the notification for inclusion
of village Ektali in the Jharsuguda Municipality. This takes
us to the third ground.

The appel lant had filed an objecti on under sub-s.(2) of
s.4. The said objection was examned by the District
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Magi strat e, Sanbal pur and t he Revenue Di vi si ona
Conmi ssi oner (Northern Division), Sanbal pur: They overrul ed
the objection treating it to be of general nature.
Thereafter, the Community Devel opment and the Panchati Raj
(Grama Panchayat) Departnent were consulted to agree with
this proposal, to which they agreed, and it was thereafter.
that the Urban Devel opnent Departnent issued a fina
notification dated 12th August, 1975 to include the above
vil | age into t he nmuni ci pal [imts of Jhar suguda
Muni ci pality. The contention of the appellant that the
obj ection had not been considered by the State Government
409

cannot be accepted in as nmuch as the objection is required
to be nade through the Magistrate of the district.
Naturally, the District Magistrate while forwarding the
objection to the State Governnent nade his conment. The
Revenue Divi si onal ~Conmi ssi oner-intervenes in the channel of
comuni cation between the District Magistrate and the State
Governnment and he, therefore, ~had an occasion to. process
the matter. The-State Governnent while dealing wth the

matter consulted the. _Panchayati Raj Depart nment and
ultimately notified in-terms of notification dated 12th
August, 1975. In the circunstances it cannot be accepted

that the objectionfiled by the appellant had not been
consi dered by the State Governnent.

It was next contended that the liability for octro
arises when ally of the three alternatives nentioned in
s.131(1) (kk) of the Municipal Act are satisfied, nanely,
when the goods are  brought within the municipal limts fo
(i) consunption, (ii) use, or (iii) sale. Section 131(1) of
the Municipal Act enpowers the Minicipal Council ‘to inpose
various kids of taxes within the limts of the Municipality
with the sanction of the State Government. One of the taxes
contenplated by s.313 (I) 1is octroi, _as provided in cl
(kk). According to the appellant the goods are brought into
the municipal area not for the purpose of sale or for
consunption but for the purpose of nanufacture of yarn. The
appel l ant took support from Burnmah Shell O Storage &
Distribution Co. India Ltd. v.  The Bel gam  Bor ough
Muni ci pality in which this Court had an occasion to consider
the word ' Consunption’. This Court took the view that the
word 'consunption’ in is primary sense nmeans the act of con
sunmi ng and in ordinary parlance nmeans the use of an article
in a way which destroys, wastes or uses up that article, but
in some |egal contexts, the word ’'Consunption-has a w der
nmeaning and that it 1is . not necessary that by the act of
consunption the comodity must be ' destroyed or used up. On
the strength of this authority it is con tended that the
goods were brought into the nunicipal limts neither . For
consunption, nor for sale. Assuming the contention to be
correct there is no escape from the conclusion “that the
goods are brought into the municipal limts at. |least for
the purpose of use. In this view of the |egal position the
i mposition of octroi by the Minicipality cannot - be
chal | enged on this ground.

The next ground of attack is based on s.372 of the
Orissa Municipal Act. Section 392 pertinently reads: - H
410

"392. The State CGovernment before making any rul es

under sub-section (2) of section 81 and section 387,

and a nunicipal council, before nmaking any regul ation

or by-laws under section 388, shall publish, in such
manner as the State CGovernnent deem sufficient for
giving information to persons interested, the proposed

rules or regulations or by-laws - together wth a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 10

notice specifying a date on or after which the sane
will be taken into consideration; and shall before
maki ng such rules or regulations or by-laws, receive
and consider any objection or suggestion which may be
made - by any person with respect to the same before
the date so specified.

Every such rule or regulation or by-law shall be
published in the Gazette in English and in Oriya and
such publication shall be evidence that the rule or
regul ation or by-law has been nade as required by this
section.”

It is contended that the mandatory requirenents having
not been conplied with the inposition of octroi is vitiated
on this account.

The appellant in para 3 of the Wit petition had
al l eged that the bye-laws "were not published in the State
Gazette either inOiya or in English. This allegation has,
however, been controverted by 'the State Government in para
18 of 'the counter-affidavit. 1t was specifically averred
that the bye-laws were approved and confirmed by the
CGovernment in - Urban Devel opnent~ Departnent vide. O der No.
1903/ Legi s-43-67/UD dated nil published in Oissa Gazette
for information of the general public on 23rd May, 1969 at
pages 691 to 697. There i's a statutory presunption under s.3
of the Act that the publication of the rules or regulations
or by-laws in the Gazette shall be evidence that the rule or
regul ation or bye-law has been made as required by this
section. In viewof  this statutory presunption the Court
will assume that the bye-law has ~been made ~ in accordance
with law in the absence of —anything nore fromthe side of
the appel |l ant.

As a second linmb to this argunment it was contended by
the appellant that even assunming that the bye-laws when
initially enforced mght be presunmed to be in accordance
with law, in the absence of simlar steps being taken at the
time of extension of bye-Jaws to the newly added area, the
bye-laws are not enforceable in the new area
411
This argunent has proceeded in utter oblivion of the
provisions of s.5 of the Municipal Act. It reads:

"5.  Wen any | ocal area is included in a
muni ci pality, by a notification under clause (b) or (c)
of sub-section (3) of section 4, all the provisions of
this Act and of any rules, by-laws, notifications, or
orders nmade thereunder, which inmmediately before such
inclusion were in force throughout such nunicipality,
shal |l be deened to apply to such area, unless the State
CGovernment, in and by the notification, otherw se
direct."

The | earned counsel for the appellant, however, has
pl aced strong reliance upon Visakhapatnam Municipality v.
Kandrequl a Nukaraju & Ors. In that case the question that
fell for <consideration was whether the property tax which
could lawmfully be levied wunder the District Minicipalities
Act 1929 can be levied after the repeal of that Act, on
property situated in the areas included within the municipa
l[imts after the constitution of the nunicipality. Section
391(1) of the Andhra Pradesh Minicipalities Act 1965
expressly repealed the. District Miunicipalities Act, 1920
fromwhich it nmust follow that ordinarily no action can be
taken under the Act of 1920 after April 1, 1966 when the
repeal becane effective on the coming into force of the Act.
It was, however, contended in that case that cl. la of
Schedul e 9 of the Act keeps the repeal ed enactnent alive for
tax purposes and, therefore, the municipality had the
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authority to inpose the property tax under the Act of 1920
notwithstanding its repeal by the new Act. This Court,
however, took the view that the provisions contained in the
Schedul e are of a transitional nature. They were intended to
apply during the period of transition follow ng upon the
repeal of old nunicipal laws and the introduction of the |

new |l aw. The object of clause 12 of Schedule 9 was to
authorise the Ilevy of taxes which, on the commencenent of
the Act, Wre levied under the repealed laws. This Court
further added that the municipality m ght have been | evying
property tax since long on properties situated withinits

[imts, but until  April 1, 1966 the vil | ages of
Ramakri shnapuram and Sri hari puram were outside those limts.
Qua the areas newly included within the nunicipal limts,

the tax was being inposed for the first time and therefore
it was incunmbent on the municipality to follow the procedure
prescribed by the first proviso to section 81(2). Residents
and tax payers of those areas never had

412

an opportunity to object to the inposition of the tax and
that val uable opportunity cannot be denied to them It is
obligatory wupon the ~municipality not only to invite
obj ections to the proposed tax but also to consider the
obj ections received by it within the specified period.

For the State, however, reliance was placed in that
case on s.3(4) of the Act to contend that the inclusion of
the two villages within the municipal area attracts of its
own force every provision of the Act with effect fromthe
dale on which the final notification is published. by the
CGovernment under s.3(3). In support of thi's contention it
cited the decision of this Court in Atlas Cycle I'ndustria
Ltd. v. State of Haryana & Anr. This argunment on behal f of
the State was, however, repelled and the Court observed :

"Far from supporting the argument, we consider
that the decision shows how a provision |ike the one
contained in Section 3(4) cannot have the effect
contended for by the appellant. In the Atlas Cycle

case, section 5(4) of the Punjab Minicipality Act, 1911

provided that when any |ocal area was included 'in the

muni ci pality, "this Act and...all . rules, bye-Iaws,
orders, directions and powers nmade, issued or conferred
under this Act and- in force throughout the whole

nmunicipality at the time, shall apply to such areas."."

But this Court took the view that since section 5(4) of
the Punjab Act did not , significantly, refer to
notifications and since section 62(1) of ‘the Punjab Act
spoke of "notification" for the inposition of taxes, it was
not conpetent to the municipality to |levy and collect octro
fromthe conpany on the strength nmerely of the provision
contained in s. 5(4) of the Punjab Act. That case, however,
i s distinguishable and cannot be of nuch assistance for
solving the problembefore us. Section 5 of the orissa
Muni ci pal Act makes all the provisions of the Act and of any
rules, by-laws, notifications, or orders nmade thereunder
which imrediately before such inclusion were in force
throughout such nunicipality, applicable to such area,
unl ess the State CGovernnent, in and by the notification
otherwise direct. . This section, therefore, includes not
only the provisions of the Act, rules and bye-laws but al so
i ncludes notifications. This distinguishes the. . present
case fromthe Visakhapatnam Municipality’s case (supra).
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For the appellant, next reliance was placed upon
Bagal kot City Municipality v. Bagalkot Cerment.(1l) In that
case also at the time of the inmposition of the octroi duty
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the respondent’s factory was situated outside the municipa
district and was hot subject to the octroi duty.
Subsequently, the Government extended the municipal district
so that the factory came to be included wthin that
district. The appellant in that case contended that upon
such extension its octroi Ilimts also stood extended to
include the factory and the respondent becane |iable to pay
octroi duty in respect of goods brought into the factory.
The mmjority view was that the expression "nmunicipa
district" in the bye-law referred to the nunicipal district
as existing when the bye-law was framed. The context
prevented the definition of "nunicipal . district” in the
Act, nanely, the nunicipal district as fromtinme to tine
exi sting frombeing applied under s.20 of the Bonbay Cenera
Clauses Act to interpret the bye-law The bye-law had been
made wi t hout being published to the respondent, and if it
was so read referring tothe nunicipal district fromtinme to
time existing it would be invalid for non-conpliance with
the provisions of s.48 of the Act. This case again is
di stingui'shable in view of the wording of s.5 of the orissa
Muni ci pal —Act:

Lastly it is urged that the octroi duty levied in this
case by the Minicipality is unreasonabl e and excessive. The
Municipality is required to provide certain anmenities not
only for the permanent residents within the nmunicipality,
but al so even for casual visitors who may on occasi ons enter
the limts of the nmuni cipality. The entry of |arge
guantities of goods within the nunicipality ‘alnost daily
fromoutside necessarily creates innunmerable problens such
as provisions of water supply, lighting facilities,
facilities for conservancy, sanitation, nmaintenance of good
roads and markets etc. which the Jhar suguda Municipality
has done and there is no allegationto the contrary by the
appel lant. From the material placed before us we are of the
view that the levy is not “an unreasonable one. It is not
al so excessive. . The i mposi tion of octroi |/ cannot,
therefore, be challenged on the ground that there is
violation of Art. 19(1)(g) of the Constitution.

Consi dering the case fromany aspect the inposition of
octroi duty, in our opinion, does not suffer from any
infirmty.
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For the foregoing di scussion the appeal cannot succeed.
It is accordingly dismssed. In the circunstances of the
case, however, we allow the parties to bear-their own costs.
S R Appeal dism ssed
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