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ACT:

I ndi an I ncone-tax Act (11 of 1922), s 16(3) (a) (iv) Incone
art as a, result of transfer-Wat is.

HEADNOTE

The assessee was a partner in a firm On the last | day of
the accounting year of the firm nanely, 1st July 1954 he
retired fromthe firmand gifted 'to each of his four sons
Rs. 75,000. The firmwas reconstituted and the first son

who was a nmjor, became a partner in the firm The /ot her
sons who were mnors, becane entitled to the benefits of the
partnership because, they invested in the firmthe ~anmunts
received by them as gifts from their father. In the
assessnment year 1956-57 the Income-tax O ficer held that the
income arising to the mnors by virtue of their adm ssion to
the benefits of the partnership, came within the purview  of
s. 16(3) (a) (iv) of the Incone-tax Act, 1922, and i ncluded
that incone in the total incone of the assessee. The order
was confirnmed by the Appellate Assistant Conmi ssioner and
the Tribunal, but the H gh Court on a reference, held in
favour of the assessee.

In appeal to this Court,

HELD : The section creates an artificial income and nust be
construed strictly, that is. before an inconme can be held to
cone within the anbit of s. 16(3) it must be proved to have
arisen-directly or indirectly-froma transfer of assets made

by the assessee in favour of the mnor children. The
connection between the transfer and the income nust be
pr oxi mat e. It nust arise as a result of the transfer and

not in some manner connected with it. [310 H, 311 A-E]

In the present case, the income of the minors arose as a result
of their admi ssion to the benefits, of partnershiip

and there is no proxi mate nexus between the transfer and the

i ncomre. [310 G

CI.T., Gujarat v. Keshavlal Lallubhai Patel, 55 1.T.R 637,
(S.C.) foll owed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION: Civil, Appeal No. 2272
of 1966,

Appeal fromthe judgnment and order dated January 6, 1966 of
Cal cutta High Court in Income-tax Reference No. 211 of 1961
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The Judgrment of the Court was delivered by

Hegde, J. This is, an appeal by certificate, granted by the
H gh Court of Calcutta under s. 66A(2) of the Indian Incone
Tax Act, 1922 (to be hereinafter referred to as the Act)
agai nst the decision of that Court in a reference under s.
66 (1) of that Act.

The two questions of law referred to the High Court by the
tribunal ‘are: (1) Wuether s. 16(3) of the Act was ultra
vires the Central Legislature and (2) Whether on the facts
and in the circunstances of the case, the incone arising to
the three minor sons of the assessee by virtue of their
admi ssion to the benefits of the partnership of Messrs.
Ajitmal Kanhaiyal al 'was rightly included in the total incone
of the assessee under s. 16 (3) (a) (iv) of the Act.

The assessee at whose instance those question were referred
did not press for an answer in respect of question No. 1.
Therefore that question was not dealt with by the High
Court. Hence we need not go into that question. The High
Court answered the second -question in favour of the
assessee.

The facts necessary for the purpose of deciding the point in
di spute as set out in the statement of the case subnitted by
the tribunal are as follows :

The assessee Shri Ajitmal Parekh-was a partner of the firma
Ms. Aji tmal Kanhaiyal al havi ng annas share therein. He
continued to be a partner of that firmtill July /1, 1954
which was the | ast date of the accounting year of the /' firm

rel evant for the, assessment year 1955-56. On July 1, 1954,
the assessee retired fromthe firm - Thereafter he gifted to
each of his four sons Rs., 75,000/-. Qut of his four sons,
three were minors at that time. There was a reconstitution
of the firmwith effect fromJuly 2, 19.54 as evidenced by
the partnership deed dated July 5, 1954. The nmmjor son- of
the assessee becane a partner of the reconstituted firm and
his mnor sons were adnitted to the benefits ~of that
partnership in the reconstituted firm The najor -son had 2
annas share. His three mnor brothers were admtted to the
benefits of the partnership, each one of them having 2 annas
share. In the assessment year 1956-57, the |ncone-tax
Oficer held that the income arising to the nminors by virtue
of their adm ssion to the benefits of the partnership camne

within the purviewof s. 16(3) (a) (iv) of the Act. He
i ncluded that incone in the total inconme of the assessee for
that year. |In appeal the Appellate Assistant Conmi ssioner

substantially wupheld the order of assessment made by the
I ncome-tax O ficer but he held that the

2Supe A/ 7C 6
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mnors were entitled to only 1-9 pies share in the firm
The assessee took up the matter in appeal to the Incone-tax
Appellate 'Tribunal. The tribunal upheld the decision of
the Appell ate Assistant Commi ssioner

On the facts found by the tribunal, the Hi gh Court cane to
the conclusion that answer to question No. 2 should be in
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the negative and in favour of the assessee.

The tribunal found that the capital invested by the minors
inthe firmcanme fromthe gift nade in their favour by their
father, the assessee. That finding was not open to question
before the High Court nor did the H gh Court depart from
that finding. But on an interpretation of S. 16(3) (a) (iv)
the High Court opined that the answer to the question nust
be in favour of the assessee. Section 16(3) (a) (iv) reads

“In conputing the total incone of any
i ndividual for the purpose of assessnent,
there shall be included (a) so much of the

income of a wfe or mnor child of such
i ndividual ‘as arises directly or indirectly.
(iv) from assets transferred directly or
indirectly to  the minor child, not being a
marri ed daughter by such individual otherw se
thanfor adequate consideration.”
Bef ore -any income of a minor child can be brought within the
scope of s. 16(3) (iv), it nust be established that the said
i ncomre arose directly or indirectly fromassets transferred
directly ~or indirectly by its father. There is no dispute
that the assessee had transferred to each of his mnor sons,

a sum of Rs. 75,000,/-. It may also be that the anount
contributed by those mnors as their share in the firm came
fromthose anounts, But the question still remains whether

it can be said that the income with which we are concerned
in this case arises directly or indirectly fromthe assets
transferred by the assessee to those mnors. The connection
between the gifts nentioned earlier and the incone in
guestion is a renote one. The incone of the mnors arose as
a result of their admssion to the benefits  of t he
part nership. It is true that they were admtted to the
benefits of the partnership because of he contribution made
by them But there is no nexus between the transfer of the
assets and the incone in question. it cannot be said that
that inconme arose directly or indirectly fromthe transfer
of the assets referred to earlier. Section 16(3) of the Act
created an artificial income. That section nust receive

strict construction as observed by this Court in
Conmi ssi oner of |ncone Tax, Qujarat v. - Keshavlal Lallubha
Patel (1). In our

(1) 55 I|I.T.R 637.
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judgrment before an incone can be held to cone within the
ambit of s. 16(3), it nust be proved to have arisen-directly
or indirectly-froma transfer of assets made by the assessee
in favour of his wife or mnor children. The ~connection
between the transfer of assets and the income must be
proxi mate. The incone in question nmust arise as a result of
the transfer and not in sone nanner connected with it.

V.P.S. Appeal dism ssed.
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