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I8 THE HIGH COURT OF KARNATAKA AT BARGALORE
DATED THIS THE 7th DAY OF JULY 2002
BEFORE
THE HON'BLE MR.JUSTICE ANAND BYRAREDDY

W.P.Ho.12732/2007 (GH-ST/RN}

And

ﬁ,?.ﬁé.§553£25ﬁ?§Gﬂ“8?£3ﬁz

In W.P.12722/07:
BETWERE :

1 SOBHA PROJECTS AND TRADE (F) LTD,
RECISTERED UNDER THE COMPANIES ACT
HAVING ITS
OFFICE AT NO. 211/18A, 18T MAIN
ZND CROSS, SANJEEVAPPA LAYOUT, C.V.RAMAN
NAGAR, BANCALORE - 580083,

REFRESENTED BY ITZ2

MARAGING DIRECTCR AND CEOC

DR.MADHU NAMEIAR,

8/0. LATE 3RI RAGHAVAN NAMEBIAR

ACED ABOUT 49 YEARS. . v PETITIOHRER

CHANA .G, ADVOCATE)

{By SRI JAHAR

1 GOVERNMENT OF KARNATAEA
DEFARTHMENT OF REVERUE
REFRESENTED BY ITS REVENUE SECRETARY
M.8. BUILDING
BRNGALORE.
... REBPONDENT

{By SRI A.R SHARADHAMBA, AGA)
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IN W.P.lo.955352007:

BETWEEN :

Socbha Renaissance Information

Technology Private Limited

Registerad under tha Companies Act

Having its Office at

SRIT HouZa No.1131/B, ITPL Main Road
Kundalahalli, Bangalore-37

Represented by its Managing Director

And CEO Dr.Madhu Numbiar

8/oc.late Sri.Raghavan Nambiar

Aged about 49 years - PETITIORER

(By Sri.Janardhana.G., Aavocate)

ARD

Government of Karnataka
Department of Revenue
Reprasaented by its Ravenue

Sscretary, M.S.Building
Bangalora. -~ RESPORDENTB

{By Smt .Sharadhamba.A.R., Additional Govarnmat
Advocate}

-0-0-0-0-

THESE WRIT PETITIONS ARE FILED UNDER
ARTICLES 226 AND 227 OF THE COSNTITUTION OF INDIA
PRAYING TO STRIKE DOWN AND DECLARE A3
UNCONSTITUTIONAL AND VOID THE
INSERTION/INTRODUCTION OF THE EXFPLANATION" TO
ARTICLE 6 IN THE SCHEDULE TC THE KARNATAKA STAMP
ACT 1957 AS PER SECTION 3(1) OF THE KARNATAKA
STAMP (AMENDMENT) ACT, 2006 { KARNATAKA ACT NO.7
OF 2006), WHICH READS AS UNDER: EXPLANATION- FOR
THE FURFCOSE OF CLAUSE(1), NOTWITHSTANDING
ANYTHING CONTAINED IN ANY JUDGMENT, DECREE OR

%
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ORDER OF ANY COURT ORDER OF ANY AUTHORITY, ANY
LETTER, NOT MEMORANDUMOR WRITING RELATING T¢ THE
DEFCSIT OF TITLE DEEDS WHETHER WRITTEN OR MADE
EITHER BEFORE OR AT THE TIME WHEN OR AFTER THE
DEPOSIT OF TITLE DEEDS IS8 EFFECTED AND WHETHER IT
1S IN RESPECT OF THE SECURITY FOR THE FIRET LOAN
OR ANY ADDITICNAL LOAN OR LOANS TAKEN
SUBSEQUENTLY, SUCH LETTER, NOTE, MEMORANDUM OR
¥RITING SHALL, IN THE ABSENCE OF ARY B3EFARATE
AGREEMENT OR MEMORANDUM OF AGREEMENT RELATING TC
DEPOSIT OF SUCH TITLE DEEDS, BE DEEMED TC BE AN

INSTRUMENT EVIDENCING AN AGREEMENT RELATING TO
THE DEPOSIT OF TITLE DEEDS eic.

These writ petitionz coming on for hearing

thiz day, the Tourt passed the following:-

LSROER

Heard the igzrned coungel For the

paetitionar.

2. The petitioner in W.P.No.$553/207 i3 =&
Software Company and has the benafit of credit
facilities with the Corporation Bank for several
years and has the enhanced credit limit of
Bz,44.05 crore, which iz called Package Credit

Limit cum PCFC, overdraft facpility, rupee advance

<
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against export and various types of term loans.
The petitioner had offered title deeds of
immovable property as collateral security for
repayment of the lcan amounts without reducing
the tarms of such transactisn into the ferm of a
document axcept handing over a lettar to that
affact, along with gxecuting ather loan
documents, by paying a stamp duty of 0.3% on the
ioan amount. The petitioner had again appreached
the Bank for a loan of Rs.70 crore in addition to
rhe existing credit limit as on 1.6.2007. This
naving been sancticned by thea Bank on cartain
terms and conditions as evidenced at Annexure-TAY
to the writ petition and in furtherance of the
said document, the petitioner offersd ths very
sama immovable property, which was offered
szrliar, as a continuing guarantes while again,
not reducing the transaction into any form of a
document evidencing the agreement in this regard,
am security Ffor repayment of the enhanced loan
ameunt, Hanca, it is ths contention of the
patiticner that there was no mamorandum of

deposit of titla daeds in s¢ far as  the

3
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transacticn was concerned and 1t only inveolved
pffering of the title deeds along with a letter
of consent, to the banker. it iz  the
petitioner’s contention that in view of the
amendmant brought to the Karnataka Stamp Act by
Amandment  Act  No.7/2006, with affect from
1.4.2006, Article € of the schedule to the =aid
Bot  stands  amended whereby the respondent i
demanding payment of stamp duty of 3% on the
tranzaction when the petiticner has offered tha
very same property, which was already offered as
sacurity to the bankar, as additional security in
respect of the senhanced credit limit, It is
further contended that the amendsd Act No.7/07
with effect From 1.4.2007 has placed a ceiling
limit in  respect of the maximum sStamp duty
payable as Rs.5 lakh for development of property
for commercizl purposes and Re.50,0007- for
development of property for residential purposes
and if immovable property is offered as security
on enhanced limit, stamp duty of 1% is payable on
the loan amount which would fall under Article

5{1y of the Scheduls to tha AcL. 1t iz this

s
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damand for additional stamp duty, which is sought

to be challenged in the present petition.

3. In %tha connected W.F.No.12732/07, the
patitioner iz a company and is aggriaved in
respect of a similar demand made in respect of an

identical transaction.

4. The counsel For the petitioner would
contend that under Ssction 58(f} of the Transfer
of Propsrty Act, the pstitionsr is permitted to
deposit title deeds of Iimmovable properties as
sacurity for repaymant of loan withouf sntering
intoc a separate agreement or document and such
transaction does nobt reguire registration nor
payment of stamp duty, for the reason that no
transacticn takes place 1in respact of the
specific immovable property as defined under
dection 3 of the Stamp Act. Hence, the amendment
brought to Article & of the Schedule to the Stamp
Aot by Act Ne.7/06 with effect from 1.4.2006
imposing stamp duty for deposit of title deeds in
respect of the loan ameunt and alse on the

anhancaed credit limit is unconstitutional and

<
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contrary to the objact of the Act and is liable

to be struck dovn.

5. 1t is further emphasised that undar
gsaction 58{(f) of the Transfer of Proparty,
deposit of title deeds by handing over the title
deeds of immovable property without execution of
a furthaer document will not create a right in tha
property and it is only by way of a consent
lettar given to the banker along with the
exerution of other documents pertaining to the
loan transaction and it i3 not & sole document
evidencing the loan transaction and hence, under
these circumstancez no stamp duty iz attracted
and the transaction =alss doas not  require
registration. Hence, the amendment to the Stamp
kot runs contrary to the object contemplated
under Section %8(f) of the Transfer of Froperty
mct, which is espacially provided to save such a
gituation. The demand in terms of the amended
article is alse bad =ince there is no documank
sxecuted in writing except acknowledging that the

title desds held by the Bank would form 2

Z
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continuing gquarantes for due repaymant of the

ioan.

&. The counsal for the petitioner would
furthar contend that the Apex Court has held that
interpretation by the Courts in respect of 3
provision of law cannot be nullified by recourse
to lagéslatiaﬁg In thiz ragard, the counsel
would place reliance on a judgment of the Suprena
Court in 8.R. BHAGWAT .VB. BTATE OF MYBORE (AIR
1996 SC 188) whereby the Supreme Court in respect
of such an  attempt Py the 3tate Government
pringing legiszlation to nullify the effect of a

judicial pronouncement haz, held as follows:-

“10,.Having iven our anzious
congideration to rival contentions
we have reachsd the conclusion that
the impugned provision of the Act,
namely, Saction 11 sub-section(2}
iz clearly ultrs vires the powsrs
of the State Legislature as it
ancroachas  upon the judicial
decizion binding betwaen the
partias and congaguantly the
relevant sub-sections of Section 4
which are alse in challenge will
have to be read down &5 indicated
hereinafter din thim  Judgement.
pafore we advart to the relsvant
provizions of the impugned
Karnataks Act it will ba

%



appropriate to keep in view tha
settled legal position governing
the prasent controversy.

11. It is now wall settlaed by a
catena of decisions of this Court
that a binding judiclal
pronouncement between the parties
cannot be made ineffective with the
aid of any lagislative powar by
enacting a provision which in
substancae ovarrules such judgment
and. is not in the realm of a
legislative snactment which
displaes the basis or foundation of
the judgement and uniformly applies
to ‘a class of parsons concernad
with the ent:.re subject ‘sought to
bs covered by such an enactment
having retrospactiva affact. ¥a
may only refer to two of thess
judgemanta.

12. A canstitutian Banch of
this court in the case of Cauvary
Water. Diaputes Tribunal, 1993
Supp. (1) SCCOE(II) : (1992 AIRSCH
'119) had to. pronmnce on the

Bam:h Imld that the snid pmvisions |
‘were unconstitutiuna}. and ultra
vi_rn. . In Paragraph 76 of the

2
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report the following Observations
were made : (para 17, at p.160 of
AIR SCHW}. .

The principle, which emerges Iroem
thasa authorities, is that the
legizlature can change the basis on
which a decision is given by the
Court and thus change the law in
general, which will affect a class
of persons and events at large. It
cannot, however, set aside and
individual decizion intar partias
and  affect  their  rights aned
liakbilities alone., Such an act on
the part of the lagislature amounts
to exercizing the Judicial power of
the State and toe functicning as an
sppellate Court or Tribunal.”

In the case of .0 Kanunge Vv.
state of Orissag, (1395} 4JT{EC)
589 {1895 AIR  SCW 2598, &
mivision Banch of thiz Court
speaking through Venkatachala, J.,
nad to consider the wvalidity of
Arbitration {Orissa Sacond
Emendment} Act, 1%%1 which s=zought
to nullify the awards made by the
Special Arbitration Tribunals
conatituted under the 1984
Amendment Act, in exercize of thsa
power conferred upn them by the Act
itself. striking down  the
provisions as ultra vires and
illegal Venkatachal, J., made the
following cbservations in paragraph
28 of the Report : { para %, at
p. 2608 of AIR SCW)

“Thus, the  impugned 1921
Amendment Aot szeeks te nullify the
awards mada by the Spacial

g
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Arbitration Tribunals constitued
under the 1%84 amendment Act, in
axercise of the powsr confarred
upor  them by that Act itself.
When, the awards made under the
1984 Amendment At by the Special
Aribitration Tribunals in exercise
of the State judiclial  power
conferred upon them which cannot be
regarded a3 those merged in Rules
of Court or judgments and decrees
of Courts, are scught te e
nullified by 1991 Amendment Act, it
admitz of no doubt that legislative
power of the State Legislature is
usad by enacting impugnad 1571
Amendment  Act Lo nullify or
abrogate the awards of the Spacial
Arpbitration Tribunals by arrcgating
to itmelf, a judicial power (8e Re:
Cauvery Water Disputes Tribunal,
1991 Suppt2) SCR4%7 : (1932 AIRSCW
119y, From this, it follows that
the &tate Legislature by enacting
the 1991 Amandmant Act has
ancroached upon the judicial powar
sntrusted to dJudicial authority
resulting in infringement of basic
Feature of the Conztitution - the
Rule of law. Thus, when tha 1381
Amendmant Act nullifies the awards
of the Special Arbitration
rribunals, made in exercize of tha
judicial power conferred upen them
undaer tha 1984 Amsndmant Act, by
encroaching upon the judicial power
of the State, wes have noc option but
to declare it as unconsitutional
having regard to the well settled
and undisputed legal position that
a legiszlature has no legislative
power to render insffective the
sarlier judicial decisions by
making a law which simply declares
the sarlier judicial decisionz as

>
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invalid and not binding, for =such
powers, 1f exercised, would not Dbe
legislative power exercised by it,
hut judicial powsr exarcised by it
encroaching upon the judicial power
of the State vested in a Jjudicial
Tribunal as the Special Arbitration
Tribunals undar 1384 Amendmaent Act.
Moreover, where the arbitral awards
z=ought to be nullifi® under the
1981 Amendment Act are thoge mads
by Special Arpbitration Tribunals
constituted by the State itself
under 1584 Amendment Act to decide
arbitral disputes to which state
was a party. If canct be permitted
te undn such arhitral awards which
hava gone against it, by having
recourse to its legislative power
for grant of such permiszsion a=z
cauld result in allowing the stabe,
if pothing else, abuse of its power
af lagislation.,”

The counsal would furthar place rellance on a
judgmant of the Suprems Court in AIR 1350 8C 272

DARUKA AND

[RACKPAL
OTHERS? wherein the Supreme Court in so far &3 a
mortgage by depozit of title deeds and a
mamorandum given along with the title daeds,
whather would reguira ragistration or otharvise

whether would attract stamp duty, has held as

Follows: -
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“4. A mortgage by daposit of
title deeds iz a form of mortgage
recognizad by S.58(f), T.PF. Act,
which providaes that it may be
effected in certain towns
{including Calecutta) by a person ™
delivering to hiszs creditor or his
agent  documents of  title to
immovable property with intent fo
create a security thereen.”™  That
is to say, when the debtor deposits
with the creditor the title deeds
of his proparty with intent to
create a security, the law implies
a contract between the parties to
craate a mortgags, and ngo
regiztered instrument iz reguired
under $.52 az in othsr forms of

mortgage. But if the parties
chooze Lo redure the coontract to
writing, the implication is

sxcluded by their express bargain,
and the document will be the sole
svidence of itz terms. In such a
case the deposit and the document
both form integral parts of the
tranzaction and are ezgential
ingredients in tha creation of the
mortgage. As the deposit alone is
net intanded teo crezte the charge
and the document, which constitutes
the bargain regarding the smecurity,
ig also necessary and operates to
create the charge in conjunction
with the daposit, 1t reguires
registration undar 5.17,
Registration Act 1503, a3z a non-
tastamentary instrument creating an
interest in immovable property,
whaera the valus of such property 1is
one hundred rupees  and  upwards.
The time factor iz not decisive.
The document mav be handed ovar o
+he creditor along with the title
daads and  vyet may noet be

%



IGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGHC

14

regiztrable, a3 in Obla
Sundarachariar v. Narayan Ayyar, 38
T.A 68: [A.I.R (18} 1831 P.0O 34).
or, it may be delivered at a later
date and nevertheless be
registrable, as in Harl Sankar Paul
v. Kedar MNath 3Sahz, 66 I1.A.184:
{A.I.R. (26} 1938 P.O. 167%. Tha
crucial gquestion i3 ¢ Did the
parties intend teo reduce their
bargain ragarding the deposit of
the title deedz to the form of 2
documant? If sa, the documant
reguires registration. If, on the
other hand, it® proper censtruction
and the surrcunding circumstances
leagd +to the gonclusion that the
parties did not intend to do 50,
then, there being no  €Xpress
nargain, the contract te create the
martgage arises by iImplication of
the law from the deposit itselfl
with the reguisite intention, and

the document, being merely
svidaential doas not raguirs
registration.

&. Turning now to the

memorandum befors us, it is clear,
on the face of it, that tha parties
digd not intend therepy to create
tha charge. The document purports
only to record & transaction which
had heen concluded and under which
the rights and liabilities had bean
orelly agresd upon. No doubt it
was taken by the respondents to
show that +the title deeds of the
appellant’s proparties ware
depozited with them a®z security for
the moneye advanced by them and to
sbviate a pozsible plea that the
deeds ware left with them for other
purposes, as indeed was contanded

&



IGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH COURT OF KARNATAKA HIGH C

i3

by the appellant in his written
stztement, taking advantage of the
nen-ragistration of the nemorandum
in guestion. But that is far from
intending to reduce the bargain to
writing and make the documant the
haziz of the rights and liabilities
of the partiss. In agreement with
the High Court, we are of opinion,
that +he memerandum delivered Dy
the appallant aleng with the title
deedds depozited with The
respondants did not reguirs
registration and WAS properly
acdmitted in evidence to prove the
creation of the charge.

tha counsel would also place raliance on 2

COMPANY .VE. THE

judgment in M/s.MURUSBHARAJENURZ
CHIRF CONTROLLING EEVENUE AUTHORITY IN MYBORE AND
OTHERS [ILR 1974 XKAR 276] whereby =2 Full Bench of
thiz court, relying upon the Judgments of <Ihe
supreme Court in the case of THITED BARX OF INIIA
LIMITED .VB. M/%.LAKHARAM SONARAM AND COMPANY
(ATR 196% 8C 1331) and X.J.NATHEN .VE. B8.V.
MAWUTHI RAOC AND OTHERS (AIR 1965 SC 430) and the
judgment of the Privy Council in UBLA

ATYAR (AIR 1331 PC

36) has opinad that a mortgage by deposit of
title deads c¢an be crsstad by handing over the

title dasds by the borrowsr to the lender with

%
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tha intention that thosa documents shall
conztitute s=ecurity for the debt. But, i1f the
parties choose to reduce the rontract to writing,
that document alone would be the socle evidence of

itz tarnms.

7. Reliance is also placed on a Division
Rench deciszion of this Court in STATE BANK OF
MYSCREE .VE. M/8.8.X. ESSEWCR DISTILLERIES PRIVAIE
LIMITED AND OTHERB(ATR 1993 KAR 358) wherein this
rourt whils referring te tha several judgments
citad herein akove apart from other Judgmants,
has reiterated the opinion expressed herein

apove.

8. Hance, the counsel would submit that for
all of tha above reasons, the amendmant o
Article € to the Schedule of the Stamp Act has Lo

he held zz ultrs viresz and unconstitutional.

. rha Government advocate has not chozan
te file any statament of cobjections o the

petition in eithar of these petitions. Howavar,

&
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would =eel tn contand that the challengs is to
the FExplanation appendsd to Article 6 to the
Srhedule of the Act. The Explanation i3 only by
way of ampiification of what iz expressly

rovided under the Article all along and that

~under Article & the liakility to pay stamp duty

was ever present and this has bean reaffirmed by
way of the Explanztion. Henve. it cannot pe said
that the Explanation seeks to impese a liability
which was not presaent evan under Article & as it
stooad before amandment and hence, would sesk to
sontand that the wvarious citations which ars
relied upon by the lsarned counzel ¥for the
petitioners do not advance the case gf the
petitioners and that the amendment cannot be said
te be ultrs vires or unconstitutional. Tha
affect of any such declaration would rasult in a
massive loss of revenus to the 3Jtate and this
conzeqguence ought to be prevented notwithstanding
that the State haz not chosen to file its
stetement of objections and would seek to contend
in thiz vein at length and draws attention to the

Commaentary by G.P. Singh on ths Principles of

&
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statutery Interpretation in suppert of tha
contention. The Government advocate would
further contend that it is within the domain of
+he State Government to legizlate in respect of
the subjects which are found in the State list
and therefora, would plead that the Explanation
to Articla & of the Schedule to the Act is vall

and that there iz no warrant to strike down the

zame as Ppeing unconstitutienal.

10. In tha light of the above zubmisaions,
i+ ig useful to extract Article 6 of the Zohaduls

to the Amendment Act, which reads as follows:i-

& Agrsemant relating ta depesit of
title desds, [pawn or pledge], that
iz e HEY, any ingtrument
evidencing an agreement relating

o,

{1 the deposit of title desds ov
inwtrumenty oconsbtituting or being
evidence of the title to  any
propeety whatever (other than &
marketabls security), where asuch
deposit, haaz besn made by way of
gacurity for the rspayment of money
advanoed or to be advanced by way
of ioan or an exiating or future
debt, -

%
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Act

tayzf

Ho.8 of 2008, w.a.f.1-6~

2008
auch lpan or debt iz

repayvable on demand or mors than

three

monthe from  the date of

ingtrument evidenoing the agreement

(i}

(44
{1id}

(iv}

(¥l

Rhen the amount of the lean
or debt does  not  exosed
Be . EBOO

Whes i@ exoseds Re.300 but
doss not excesda Ra 1,002
Ehen ir exoseds Fs.1,000 but

does not exoesds Re.5,000
ghen it excesds Rs. 5,000 but
dogz not excead Re 10,000

¥ provided that, 1if the losan
ig for the following

purpose, -

i. Exclusively for the
development subisct of
property for commercial use
-1 indicared in the
sanctionsd plan.

~  B.5% dury iz to &
maxipur of Rupees five lakh.

2. Txclusively for the
devalopnent of propecty for
Residential ume as indicatsd
in the zanotioned plant

~ §.5% duty iz subisct to
s maxizum of Rupess fifiny
thousand.

When it exceeds Re.12,000 fox
svery additional Rs.5.000 or
part therecf in excesz of
Be.10,080

If drewm
Singly

Rn.Ps.
1.25

.54
12.50

25.06

12.50

I¥ drawn
in set of
two, for
gash part
of the set
Re.Ps.

1.0¢

2.08
6.25

12.58

£.25

IF drawn
In set of
three, for
gsoh part
of the set
Rs.Pm.

8,58

i.00
B.0U

10.09

.00

Zubisct to z maximum of Rupsss five

Lzkhs

<
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Act Bo.8 of 2003, v.a. . f.1-4-
2003

by If wsuch loan or debt i
repayable not more than three
months from +the date of msuch
inmtrumant

Balf the duty psyshle on a loan or
debt under pub-slause(Tjor (11} or
[iidiy or (iv) or {(v) of clauss (&
[for the amount mecursd sgubject o
s maximum of Rupees five lakhe.]

Explanation:= ¥or the purpoze of
clauze t1y, notwithatanding
anything containad in any
judgement, decree or order of any
oourt, oeder of any authovity, any
latters, note, gemorandun o
wrditing relating to the depozit of
title deeds whether written or mads
gither befors or at the time wher
pr aftar the deposit of title deeds
i effscted, and whether it is ir
respect of the wecurity for the
firgt loan or any addiviocnal laar
or loans taken subsaguently, auct
lattar, nots, memorandum or writing
zhall, dm the ab=menca of an
FINPELETe AgreEment O zmamoTandun of
sgresment relating to deposit ]
zuch title desds, deemsd to be ar
ingtrument evidencing an agreament
relsting to the dspomit of titls
dasds .|

It is clear that the phrase employad 1In the

Ex;}lanaﬁi{m namely “For the purpose of clausell)
notwitheztanding anything contained in any
judgment, decree or order of any authorityuee.”
would clearly indicate that the intention of the
lagislstura wasz a blatant act to nullify the
affact of the aforesaid judgments of this Court
as well a3 the Apex Court in holding that a

tranmaction of +the nature involved as in  the

5
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prasent petition would attract stamp duty
notwithstanding Judicial pronouncements to  the
coentrary. Thiszs has  lbeen Frowned upon by the
Supreme Court and it is held that  =uch
legislation weould fall feul of the legislative
compatence of tha State. Though in the decided
camez thers were veiled attempits to nullify the
judgment or crder, In the present case on hand,
it is a positive declaration that notwithstanding

:

a judgment or order of a Court, tihe transaction
would be treated as ons which attracted the stamp
duty. Phis iz therafore legislation, which

cannot be upheld or permiftted to remain on the

statute book.

12. Acrordingly, the Explanation to Article
& of the 8rheduls to the ¥arnataka Stamp Act,
1957 az incorporated by amendment Act No.T7/2006
is hereby declarsd as uncenstitutlonal and vold
and the same is= astruck down as baing ultra vires.

The writ petitions are allowed.

Sdf=
Tudge

kalb/-.



