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In Cvil Appeal Nos. 2357-2361/2002

This appeal is filed by the Conmi ssioner of Central Excise, Surat against the
final judgment and order dated 29.3.2001 of the Custom Excise and Gold (Control)
Appel | ate Tribunal, West Zonal “Bench at Munbai passed in Order No. C1/1064-
1068/ WzB/ 2001 i n Appeal No. E/4563-4567/95 SB(WR). In this case, the
Conmi ssi oner of Central Excise held that the expenses towards adverti sement which
Garden Silk MIIs Ltd. and owners of the processed fabrics incurred, but passed on to
the deal ers of these goods, were includible in the assessable value of the processed
fabrics. He further held that the assessabl e value of the second quality fabrics sold by
Garden Silk MIIs Ltd. to Vareli Associ ates and Garden Associ ates should be the price
at which these two concerns sold themto their dealers.

The appeals filed by the assessee before the CEGAT were all owed and the
i mpugned order of the Comm ssioner was set aside. “Aggrieved by the said judgnent
and order of the CEGAT, the Comm ssioner of Central Excise filed the above appeals.

According to the appellants, the question which arises for the determination is as
to whether the CEGAT was correct in not including the sales pronotion expenses,
(Advertising expenses) recovered by the manufacturer fromits own dealers in respect
of the goods sold to them in the assessabl e value of the goods processed and sold by
themfromtheir factory.

A further question also arises for consideration to the effect that as to whether
the CEGAT was correct in not appreciating the facts that all Merchant Mnufacturers
were created by main MIls i.e., Ms Garden Silk MIls Ltd., and were created with a view
to canmoufl age and avoi d excise duty, as subsequently nost of the (Merchant
Manuf acturers) were either dissolved or anmal gamated with ot her conpani es.

It is pertinent to notice that the CEGAT, in the instant case, allowed the appeals
of the MIIs and Merchant Manufacturers with the contention that in the case of Philips
India Ltd. vs. CCE, Pune, 1998 (74) ERC 722=(1997) 6 SCC 31, this Court held that
the expenses incurred by the dealers towards advertising of a manufactured product
shoul d not formpart of the assessable value of the product. Applying the ratio of this
j udgrment, the expenses incurred by the deal ers should not formpart of the assessable
val ue. The expenses incurred towards adverti senment by the owner of the fabrics which
Garden Silk MIIs Ltd. processed, would in any case, not formpart of the assessable
val ue of these goods. The CEGAT al so relied upon the judgnent of this Court in the
case of Ms U agar Prints & Os. vs. Union of India & Os. , 1989(39) ELT
439=(1989) 3 SCC 531 wherein this Court laid down that it is the cost of raw materia
and the cost incurred by the processor towards its processing should formthe
assessabl e val ue of the goods.

When the above appeals canme up before this Court on 24.2.2003, a Bench of
two Judges of this Court while placing the matter before Hon’ ble the Chief Justice of
India for directions passed the foll owi ng order
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"Learned counsel for the appellant has relied upon the judgnent of this
Court in the case of CGovt. of India & Ors. vs. Madras Rubber Factory Ltd.

& Ors. reported in 1995(4) SCC 349 which is a judgnent of a three Judge
Bench, while the Tribunal has relied upon the judgnment of this Court in the
case of Philips India Ltd. vs.Collector of Central Excise, Pune reported

in 1997(6) SCC 31. Since there appears to be sonme conflict in these
judgrments, we think it appropriate that this matter should be referred to a
three Judge Bench. Hence, the papers be placed before Hon' bl e the Chief
Justice for directions."”

Several other grounds have al so been taken by the appellants questioning the
correctness of the judgnent and order of the CEGAT which is inmpugned in these
appeal s.

A counter affidavit was filed by the respondents herein subnmitting that the nmatter
is squarely covered by the judgnents of this Court in the case of Ms Philips India Ltd
(supra) and in the case of Ms U agar Prints (supra) as also held in the inpugned
judgrment. It was subnmitted that the sales pronotion expenditure is not liable to be
added in the value of the fabrics and, therefore, not exigible to excise duty.

Several other factual and | egal contentions have al so been taken in the counter
af fidavit filed by the respondents.
In CGvil Appeal No. 13400/1996

This appeal is filed by Ms Delhi Bottling Co. Pvt. Ltd. questioning the
correctness of the order dated 9.7.1996 passed by the CEGAT, New Del hi in Appea
No. E/ 2751/ 84- A arising out of order in Appeal No.68/84 dated 29.10.1984 passed by
the Additional Collector of Central Excise, New Delhi. This matter relates to the
i nclusi on of the anpbunt separately coll ected by the appellant \026 Del hi Bottling Co. Pvt.
Ltd., in short "DBC', by raising subsidiary invoices in the nane of Cooperative Al India
Advertisements, fromtheir custoners to whom they were supplying the beverage base,
whi | e determining the assessabl e 'value of such beverage base. The Departnent had
all eged that the value nentionedin the regular sale invoices as well as the val ue
col l ected separately through subsidiary invoices constitute the value of the beverage
base nmanufactured by DBC. The DBC was availing of the benefit of exenption
Notification No. 120/ 75-CE dated 30.4:1975 and had decl ared the val ue coll ected
through regul ar sale invoices only.” The Departnent had all eged that the val ue
mentioned in the regular sale invoices as well as subsidiary sale invoices constituted
the val ue of the goods and for the assessnment under Notification No.120/75-CE, the ful
invoice price will be taken into consideration. According to the appellants, the follow ng
substantial questions of |aw arise for consideration in this appeal
"(i) Whether the authorities were justified in including the cost incurred for
advertisenment of aerated waters in the assessable value of the concentrate
required for the manufacture of aerated waters by treating the cost of the
advertisenent so incurred as the cost of the advertisenent of the
concentrate

(ii) Whether CEGAT was justified in denying the appellant the benefit of
Notification No. 120/ 75-CE when the appellant had opted for the facility
contai ned therein specifically in respect of items falling under the erstwhile
I[tem 68 of the Central Excise Tariff as in the case of the appellant and

i nvoki ng instead contrary to the law settled by this Court, the provisions of
Section 4 of the Central Excise and Salt Act for determ ning the assessable
val ue due to nere suspicion w thout any proof that ‘the appellant had not

made proper declaration of the Invoice value in ternms of the Notification no.
120/ 1975 \026CE i bid;"

Several other factual and | egal contentions were taken challenging the legality
and correctness of the order passed by the CEGAT.
In Gvil Appeal No. 4672/1997

This appeal is filed by Parle (Exports) Pvt. Ltd. Here again, the appellants
engaged in the manufacture of Non-Al coholic Beverage Bases (NABBs). NABB is sold
by the appellants to bottlers who are Franchi se holders. The Bottl ers/Franchi se hol ders
manuf acture aerated waters under the Trade nanme of Thuns Up, Gold Spot etc. from
NABB sold to them by the appellants. There are 55 such bottlers/Franchi se hol ders al
over the country. The bottlers/Franchi se hol ders decided that a cooperative and
consol i dat ed advertisi ng canpai gn shoul d be organised on an Al India basis on their
behal f for which initially the appellants and subsequently M s. Advance Advertisenent &




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

Services Pvt. Ltd. were to act as nonitoring agencies. The advertisenent canpaign
was in respect of the finished products nanely, aerated water being sold under the
Trade name of Gold Spot, Thunps Up etc. for which proportionate contributions were
made by the Bottlers/Franchi se holders. A show cause notice was issued by the
Col l ector of Central Excise, Ahmedabad to the appellants alleging that the amounts of
the advertising expenses were includible in the assessabl e value of the NABB. The
appel lants filed their witten explanation denying the allegation made in the show cause
notice. The Collector, Central Excise, Ahnedabad by his order dated 29.3.1990
confirmed the demand for duty and al so i nposed penalty. The appel |l ants preferred an
appeal and the CEGAT by its order dated 18.2.1997 partly allowed the appeal of the
appel l ants while holding that the cost of advertisenent expenses in respect of finished
products namely, aerated waters incurred by the bottl ers/Franchise holders was |iable
to be included in the sale price of the appellants. The CEGAT al so upheld the |arger
period of limtation in the appellant’s case.

The present civil appeal was filed by the appellants agai nst the order of the
CEGAT questioning the | egality and correctness of the said order

Bef ore t he CEGAT, several judgments were cited by the counsel appearing on
either side. Several 1egal contentions were also taken by the appellants. According to
the appel 'ant s/ assesses, the CEGAT has grossly erred in law in holding that the
amount of' advertising expenses incurred by and/or on behalf of the purchasers of
NABB was liable to be | oaded on to the assessabl e val ue of the NABB nanufactured by
the appellant and that the CEGAT failed to appreciate that the said adverti sing
expenses were incurred in respect of aerated waters which were a distinct and different
manuf act ured product as conpared to the product manufactured by the appell ant-
Conpany, i.e. NABB

It was further submitted that the advertisenment expenses were not incurred for or
on behal f of the appellants or on the appellants’ product NABB but in order to advertise
the products nmanufactured by the appellants’ custoners, the bottlers and for and on
their behal f.
In Cvil Appeal No. 4762/ 1997

This appeal is filed by the appellants-Parle International Ltd. agai nst an O der
No. 260/ 1997-A dated 18.2.1997 of the CEGAT, New Delhi in Appeal No. E-1020/90-A.
Here again, the appellants are engaged in the manufacture of non-al coholic Beverage
Bases (NABBs) which is sold by the appellants to bottlers who are Franchi se hol ders.
Thi s case stands on identical footings as that of G vil Appeal No. 4672/1997. 1In the
present appeal, this Court on 9.2.1998 passed an interimorder which reads as under
"I'n view of the order of the Custons, Excise and Gol'd Control Appellate
Tribunal dated 18.2.1997, the Conmi ssioner shall determ ne the demand
for duty for the bal ance period as set out in paragraph 13 of that order within
four weeks fromtoday after notice to both sides. The appellants shal
deposit 50% of the anpbunt so determ ned and gi ve bank guarantee for the
bal ance amount to the satisfaction of the Conmissioner. ~In the event of
there being any existing deposit or bank guarantee, the credit for the sane
shal | be taken while furnishing the deposit or bank guarantee provided the
bank guarantee or guarantees are kept alive till the disposal of the present
appeal s."

This interimorder will be subject to the final outcone of the judgnment and order
that may be passed by the CEGAT on renmand by this Court.

It was submitted that the CEGAT upheld and confirnmed the said addition of the
advertisenent expenses to the appellants’ sale price of the ‘NABB', even though the
sai d adverti senent expenses were not incurred in respect of NABB at all but were
incurred only in respect of aerated waters which are an entirely distinct and different
manuf act ured product, which is produced by the bottlers and not by the appellants.
Further, the said addition to the assessabl e val ue has been uphel d by the CEGAT even
though the Departnent had not even alleged, nmuch | ess established that there was any
bi nding | egal obligation cast on the bottlers to incur the said adverti senment expenses.

We heard M. A K Ganguli, |earned senior counsel, M. D.N. Mhta, M. U A
Rana, |earned counsel, M. Joseph Vellapally and M. D. A Dave, |earned senior
counsel and M. P.H Parekh, |earned counsel. Learned counsel for the respective

parties reiterated before us the contentions raised by themin their respective appeals.
We have perused the order passed by the CEGAT in Civil Appeal Nos. 2357-2361/2002

and the orders passed in other three appeals. |In Cvil Appeal Nos.2357-2361/2002, the
CEGAT passed the judgment and order agai nst the Revenue and in favour of the

assessee whereas a contrary view was taken by the CEGAT in the other three appeal s
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hol ding in favour of the Revenue and agai nst the assessee.
At the time of hearing, |earned counsel appearing on either side placed strong
reliance on the follow ng judgrments for and agai nst
1. CGovernment of India and thers vs. Madras Rubber Factory Ltd. and
Qthers [(1995) 4 SCC 349]

2. Philips India Ltd. vs. Collector of Central Excise, Pune [(1997) 6 SCC 31]
3. Ms. Uagar Prints and Ghers (I11) vs. Union of India and O hers
[(1989) 3 SCC 531]

4. Pepsi Foods Ltd. vs. CCE, Chandigarh [2003(111) ECR 776 (SC) =
JT 2003(9) SC 595

5. Union of India and thers vs. Bonbay Tyre International Ltd. and Qthers
[(1984) 1 SCC 467]

6. Assi stant Col | ector of Central Excise and Gthers vs. Mdras Rubber
Factory Ltd. etc. [1986 (Supp) SCC 751]

7. Assi'stant Col | ector of Central Excise and O hers vs. Madras Rubber
Factory Ltd. [(1989) 3 SCC 238]

8. Col | ector of Central Excise, Madras vs. T.l. MIllers Ltd., Madras and T. |
D amond Chai n, Madras [1988 (Supp) SCC 361]

9. Col I ector of Central Excise, Hyderabad vs. Ms Jayant Gl MIls Pvt. Ltd
[(1989) 3 SCC 343]

10. Cosmic Dye Chemical vs. Collector of Central Excise, Bonbay
[1995(75) ELT 721 (SO

11. Ancto Batteries Ltd. vs. Collector of Central Excise, Bangalore
[2003(153) ELT 7 (SO ]

W have carefully perused the judgnments and orders passed by the CEGAT

whi ch are inpugned in these appeals.” As rightly contended by the counsel appearing

on either side, the CEGAT failed to appreciate the argunents advanced before it by the
counsel appearing on either party in its proper perspective. In fact, in Cvil Appeal Nos.
13400/ 1996, 4672/ 1997 and 4762/ 1997, the CEGAT failed to appreciate that in severa
earlier judgnents, the CEGAT consistently held that the advertisement expenditure

incurred by a manufacturers’ custoner can be added to the sale price for deternining

the assessable value, only if the manufacturer has an enforceabl e | egal right against

the custonmer to insist on the incurring of such advertisenent expenses by the

cust omer .

In sone cases, the CEGAT failed to appreciate that the appellants have acted
honestly and under bona fide belief that the NABB were exenpted from excise duty by
such offence and that the appellants’ claimfor exenption, in fact, upheld by the CEGAT
itself inits appellants’ own case in Parle Exports (P) Ltd. vs. CCE 1987(27) ELT 349.
The CEGAT in the orders inpugned in these appeals have also failed to appreciate and
follow the ratio of several judgnents of this Court wherein it has been/laid down that if
the assessee acts honestly and under the bona fide belief and manufactured products
are exenpted fromduty, the longer period of limtation is not attracted.

We, therefore, feel that these matters require reconsideration by the CEGAT in
the background of several judgments cited, relied on and referred to in this judgnent to
arrive at a correct finding on the issues involved. Al the appeals are renmtted back to
the respective Tribunals to consider the matters afresh in the |ight of the judgnents
relied on by the parties. Both parties are at liberty to file additional pleadings and,
annexures and records, if any, in respect of their respective claim

Al the appeal s stand di sposed of accordingly with the above direction. There
will be no order as to costs.




