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ACT:

Enpl oyees’ Provi dent” Funds and M scel | aneous Provi sions
Act, 1952 Enpl oyees Provident Funds Scheme, 1952: Ss. 5,.6,
14, 17,- Schedule 11 Notification dated 17.10.1957 Paragraph
76- Est abl i shnents exenpted under s. 17-Enpl oyers’ schene for
contri bution of provi dent f und- Enpl oyers’failure to
contri but e- Whet her anbunts to contravention of s. 6 and
attracts prosecution. under s. 14 or nere cancellation of
exenption wunder s. 17(4) s. 17(1) (a)-Exenption from
operation of 1952 Schenme granted subject to certain
condi tions- Vi ol ati on of condi ti ons- Wet her attracts
s.14(2A)-Nature and PurPose of exenption explained. Ss.
17(4)-Cancel l ation of exenption granted under s. 17(1)-
VWhet her ampunts to 'penalty’ as contenplated by expression
"if no other penalty is el sewhere provided by or under this
Act" occurring in s. 14(2A). Ss. 2, 2(c), 2(h), /2(1)-
Expression "unless the context otherw se requires"-Scope
of .-Words "contribution" "fund" "scheme"-Wether applicable
to a provident fund schenme instituted by an exenpted
est abl i shnent .

Interpretation of Statutes: Penal statutes-Construction
of- Context in which the words are used is also inportant-
Statute nust be read as a whole-Wrds to be interpreted to
achi eve | egislative purpose.

Code of Crimnal Procedure, 1973: Chapter XX-Trial of
summons cases-Conpl aints for offences punishabl e under. ss.
14( 1A and 14(2A) of Enployees’ Provident " Funds and
M scel | aneous Provisions Act, 1952 pending-Prim facie case
agai nst the accused not rul ed out-Applications for acquitta
and droppi ng of proceedi ngs-Maintainability of.

Words & Phrases: ’'Penalty’ - Meaning of.

HEADNOTE

Enpl oyees’ Provi dent Funds and M scel | aneous Provi sions
Act, 1952 was enacted with a viewto provide for institution
of provident fund for enployees in factories and other
est abl i shnents and was nade appl i cabl e to every
est abl i shnent whi ch came within the neani ng of

939

"factory’. The Central Governnment under s. 5 of the Act,
franed the Enployees’ Provident Fund Scheme in 1952 for
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establ i shnment of provident funds for the enployees of the
establishnents governed by the Act. Managenent of such
establishnents had to contribute to the provident fund of
its enployees in accordance with S. 6. Contravention or
default in conplying with s. 6. was puni shable under s 14.
Under S. 17 the appropriate governnent was enpowered to
grant exenption from the operation of the 1952 Schene
provi ded the concerned establishnment had Instituted its own
provi dent fund scheme and the rules in this respect were not
less favourable than those specifiedin s. 6 and the
enpl oyees were also in the enjoyment of other provident fund
benefits. The Act underwent major amendnents in 1971 and
thereafter.

The appel | ant s were in the managenent of an
establ i shnent governed by the Act. By a notification dated
17.10. 1957 the Central Government granted exenption under s.
17 to,the said establishment subject to the conditions
specified in Schedule Il, to the notification. Condi tion
no. 1 was to theeffect that the factory was to have a
provi dent. fund schene in force, the rules of which wth
respect to the rates of contribution should not be Iess
favourable than those specified in s. 6 of the Act and the
enpl oyees shoul d al so-be inthe enjoynment of other provident
fund benefits provided under the Act. Consequently the 1952
Scheme did not apply to the conpany as it created a trust
and the managenent was naking contributions of provident
fund to the said trust. In Septenber/Cctober, 1975, the
| nspect or Pr ovi dent Fund filed _conplaints t hat t he
appel I ant s bei ng incharge of  the nanagenent of t he
establishment failed to pay contributions to the  provident
fund trust in 1974 and thereby comm tted of fences puni shabl e
under ss. 14(1A), 14(2), 14(2A), 14A(1), 14A(2), of the Act
and Paragraph 76 of the 1952 Schene, the appellants also
received notice dated 15.9.1975 threatening to cancel the
exenption granted under s. 17. ln Septenber 1975 the conpany
was cl osed and |iquidation proceedings were initiated.

The appel | ant filed applications bef ore the
Metropolitan Magistrate, before whomthe conplaints' were
pendi ng, contending that s. 6 of the Act was not ~ applicable
to establishnents exempted under s. 17, and no proceedings
under s. 14 could be initiated against them and prayed for
their acquittal and for dropping of the proceedings. ~ The
application were rejected.

The appellants thereupon filed revision applications
which were dismssed by the Addl. Sessions. Judge, holding
that s. 6 covered all the establishnments 1Including the
exenpted one; that even an exenpted

940
establ i shnment was required to make full contribution to the
provident fund as provided by s. 6 and failure to pay
contributions anmounted to contravention of si- 6 and
attracted s. 14(1A); and that since the conditions, subject
to whi ch exenption was granted under s. 17, wer e
violated, s. 14(2A) was al so attracted.

In appeal to this Court, it was contended by the
appel l ants that since the establishnent was exenpted under
s. 17, it was governed neither by the 1952 Schene nor by s.
6 of the Act; that cancellation of exenpti on under s.
17(4) was a penalty provided by or under the Act; that if
the word ’contribution” was construed strictly as defined in
s. 2, failure by an exenpted establishnent in not paying
provi dent fund contributions to the trust was not a
contravention of s.6; and that before the introduction of
s.17(1A) by the Amendnent Act 33 of 1988 the pena
provi si ons including s. 14(1A), and 14(2A) wer e not
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applicable to establishnment exenpted under s. 17.

On the questions whether: (1) for contravention of the
provi si ons of t he Enpl oyees’ Provi dent Funds and
M scel | aneous Provisions Act, 1952, crininal proceedings
could be instituted under s. 14 of the Act against an
establ i shnment exenpted under s. 17; and (2) failure by the

est abl i shnent in question to pay the provident fund
contributions to the trust attracted the prosecution or only
warranted cancellation of the exenption under s.
17(4).

Di sposing of the appeals, this Court,

HELD: 1.1 An exenpted establishnent has to provide for
its enployees the benefits which are in no way |ess
favourabl e than those  provided under t he Enpl oyees’
Provi dent Funds and M scel | aneous Provisions Act, 1952 and
the Enpl oyees’ Provident Fund Schene 1952. Under s. 17
the appropriate government may by notification and subject
to such conditions as may bhe specified in the sai d
notification, exenpt an establishment from operation of the
1952 Schemeif it is satisfied that the establishnment makes
contri bution to the provident fund, which can be called a
provident fund schene of its-own, and the rules governing
such schene are not |ess favourable than those specified in
s. 6. [953A-c]

1.2 Contravention or non-conpliance of any of the
conditions, subject to which exenption was granted under s.
17 is punishable under s. 14(2A) if no other penalty is
el sewhere provided by or under the Act. The ‘essentials of
the provisions are that there should be a contravention

941
or default in conplying with-the provisions of the Act or
any of the conditions subject to which exenption was granted
under s. 17, and that there should be no other penalty
el sewhere provi ded by or under the Act f or such
contraventi on or non-conpliance. [954F- G

1.3 In the instant case, the-default in naking the
provident fund contributions tothe trust by the conpany
amounted to contravention of the rules; and consequently
condition no.1 nentioned in Schedule Il to the notification
dated 17.10.1957, subject to which the exenption was
granted, was clearly violated. [956D E]

2.1 In comon parlance the word 'penalty" is understood
to nean: a legal or official punishment such as a term of
i mprisonnment. |In sonme contexts it is also understood to nean
sonme ot her form of punishnent such as fine or forfeiture for
not fulfilling a contract. But in gat heri ng the neani ng of
this word, the context in which it is used is significant.
[ 956G H;, 957A]

2.2 Section 14 of the Act dealing with penalties  shows
that every contravention or non-conpliance nmentioned in each
of the sub-sections is punishable with inprisonment and/or
fine; and for sone offences mni num puni shnent is also mnade
conpul sory. The penalties mentioned in this connection would
indicate that the Legislature envisaged that a penalty
shoul d necessarily nean inprisonnent or at |east inposition
of fine. Having regard to the object underlying the Act, the
expression ’'penalty’ in the context in which it is used in
s.14 including s. 14(2A), only connotes inposition of
i mprisonnent or fine. [957A- B

3.1 It is true that all the penal statutes should be
construed strictly and the court nust see that the thing
charged as an offence is within the plain neaning of the
words used, but it must also be borne in mnd that the
context in which the words are wused is inportant. The
| egi sl ative purpose nmust be noted and the statute nust be
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read as a whole. The Enployees’ Provident Funds and
M scel | aneous Provisions Act, 1952 is a welfare |egislation
and s. 14 including ss. 14(2A) and 17 are part of it: and
they should be interpreted in such a way so that the purpose
of the legislation is allowed to be achieved. [963B-D]

MS International Ore and Fertilizers (India) Pvt. Ltd.
v. Enployees’ State Insurance Corporation, AR 1988 SC 79,
relied on.

Seaford Court Estates Ltd. v. Asher, [1949] 2 AIl ER
155, referred to.
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3.2 Taking into consideration the object underlying the
Act and on reading ss. 14 and 17 In full, it becones clear

that cancellation of exenption does not anobunt to a penalty
within the neaning of s. 14(2A). It cannot be said that nere
cancel l ati on of an exenption granted under s.17 anpunts to a
penal ty particul arly expected to be st ri ngent as
contenmpl ated under s. 14. [963C;, 957F]

State of Utar Pradesh through the Provident Fund
I nspector, ~U P. v. Lala Ram Gopal Gupta and three O hers,
[1973] Al'lahabad Law journal 355, approved.

3. 3. Notwi t hst andi ng the exenption grant ed, t he
appropriate government does not lose its hold over the
schene franed by the establishment, and there are built-in
safeguards Ilike s. 17(4) to protect the interests of the
enpl oyees. Section 17 is a self-contained provision dealing
with the power to grant exenption -and -the consequent
obligation. The exenption is granted for getting better
benefits and to ensure their continuance for the enployees
with a viewto avoiding duplication in framng a scheme by
the appropriate governnent on the lines as framed by the
establishnent itself and the purpose of the exenption is
only to ensure such a schene better than the one under s.
6. The pr ocedur al aspect of s. 17(4) provi des for
cancel l ation of such exenption by which only the privilege
granted is being withdrawn by an executive order. / Such a
cancel | ati on does not penalise the managenent and
consequently does not result in.any punishnent that is
normal Iy allowed in respect of an offence. [960A-B; 961B-C

Mohmedal i and Others v. Union of India and Another,
[1963] Suppl. 1 SCR 993, relied on.

3.4 So far as unexenpted establishments are concerned,
there are several other penal provisions like ss. 14(1),
14(2) and 14AA and also in particular Paragraph 76 of the
1952 Schene. There are other |egal provisions also which
apply to unexenpted establishnents. Therefore under the
Amendnment Act No. 33 of 1988 the Legislature wanted to make
as far as possible these existing | egal and penal provisions
whi ch are appl i cabl e to unexenpt ed establ i shnent s,
applicable also to exenpted establishnents. That does not
mean that there were no penal provisions earlier applicable
to exempted establishnents. [971E-F]

4. The subject matter and the context in which a
particular word is used are of great inportance and it is
axi omatic that the object underlying the Act nust al ways  be
kept in viewin construing the con-
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text in which a particular word is used. The concept which
prompted the legislature to enact this welfare |aw should
also be borne in mnd in interpreting the provisions’ Due
wei ght ought to be given to the words "unless the context
otherwise requires" occurring ins. 2, which show t hat
restricted nmeaning in the definitions should not be applied;
and the words ’'contribution’, 'schene’, 'fund occurring in
the said section should in the "context" be otherw se
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interpreted as to apply to a private scheme also and if
there is a default in "contribution' by the exenpt ed
establishment, the sane anpbunts to contravention of s. 6
puni shabl e under s. 14(1la). [968G H, 969A; 970D F]

Conmi ssi oner of Expenditure-Tax, Qujarat, Ahmedabad v.
Dar shan Surendra Parekh, [1968] 2 SCR 589; Bennet Col eman &
Co. (P) Ltd. v. Punya Priya Das Gupta, [1970] 1 SCR 181;
Organo Chem cal |ndustries and Another v. Union of India and
Q hers, [1979] 4 SCC 573; Kanwar Si ngh V. Del h
Admi ni stration, [1965] 1 SCR 7; State of Cujarat V.
Chat ur bhuj Maganlal and Another, [1976] 3 SCR 1076 and
Vanguard Fire & Gen. Ins Co. v. Fraser & Ross, AIR 1960 SC
971, relied on.

Parekh cotton MIls (P) Ltd. v. State of Bonbay, [1957]
2 LLJ 490, referred to.

5. Sections 14(1A) and 14(2A) of the Act are attracted
to the facts in the instant-case and it cannot be said
that there is no prima facie case; and consequently the
accused cannot claim acquittal even before the concl usion of
the trial ~under Chapter XX Cr.P.C. dealing with trial of
sunmons cases. [ 972G H, 973A]

Besides ss. 14A(l) and 14A(2) of the Act, not being

appl i cabl e, s. 14(2) dealing with famly pension scheme
and insurance scheme is not relevant in the instant case.
Simlarly Paragraph 76 of the 1952 Schene is also not

attracted as the establishnment in question is exenpted from
operation of the said schenme. [953G H;, 954A; 973A]

R v. Smith, [1862] Le & Ca 131; People ex rel Risso v.
Randal I, 58 N. Y. 2d 265, 268 Msc. 1057; City of Fort
Wayne v. Bishop, 92 N.E.  2d 544, 547, 228 Ind. 304; Cty
of Cincinnati v. Wight, 67 N-E. 2d 358. 361, 77 Ohio App.
261; R v. Cyne, ex p. Harrap (1941) VLR 200 at 201;
Tolaramv. State of Bonbay, AIR 1954 SC 496; S. K. CQupta and
Another v. K P. Jain and Another, [19791 3 SCC 54; ' State
Bank of India etc. v. Yogendra Kumar Srivastava and O hers
etc. [1987] 3 SCC 10; Knightbridge Estates Trust Ltd. .
Byrne and Qthers, [1940] 2 Al

944
E.R 401 and National Buildings Construction Corporation v.
Pritam Singh Gl and Qthers, [1973] 1 SCR 40, referred to.

Collins English Dictionary, Butterworths’ Wrds and
Phrases, Legally defined 3rd Edn. page 345, Principles of
Statutory Interpretation by G P. Singh Fourth Edition, 1988,
referred to.

JUDGVENT:

CRIM NAL  APPELLATE JURI SDI CTI ON: Cri m nal Appea
No. 647-48 of 1979.

From the Judgnent and Order dated the 9.3.1979 of the
Addi tional Sessions Judge, Ahnedabad in Crl. Revi si on
Application Nos. 356 & 357 of 1978.

P. Chidanbram A T. Patra, S.R Aggarwal M. Mbnika
Mohil and Ms. Bina Gupta for the Appellants.

S. K. Dhol akia, and Anip Sachthey for the Respondents.

The Judgnent of the Court was delivered by

K. JAYACHANDRA  REDDY, J. The question of genera
i nportance that arises in these three appeals is whether
crimnal proceedings can be instituted under Section 14 of
the Enpl oyees’ Provident Funds and M scel | aneous Provi sions
Act, 1952 (‘Act’ for short) against an est abl i shnent
exenpted wunder Section 17 of the Act for the contravention
of the provisions of Section 6 of the Act?

The appellants, who are conmmon in each of these three
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appeals, were connected with the managenent of MS Shr
Subhlaxmi  MIls Ltd. (hereinafter referred to as the "said
Conpany") an establishnment governed by the Act. By a
Notification dated 17th Cctober, 1957 the Central Governnent
in exercise of the powers under Section 17 of the Act
granted exenption to the said Conmpany subject to the
conditions specified in Schedule 2 annexed to the said
Notification. As a result of the said exemption the
provisions of the enployees’ Provident Fund Schene 1952
franmed under Section 5 of the Act did not apply to the said
Conpany which created a Trust and the nanagenment made
contributions of provident fund to the said trust and
admttedly the exenption continued to be in operation at al
material tinmes. In or about Septenber/COctober, 1975 the
I nspector of Provident Fund filed crimnal conplaints in the
Court of the Judicial ~Magistrate Canbay against t he
appel l ant on the allegation that they being incharge of the
945
managenent failed to pay the contributions to the provident
fund trust-and thereby commtted offences punishable under
Sections 14(1A), 14(2), 14(2A), 14A(1l), 14A(2) and Paragraph
76 of the Enployees’ Provident Fund Scheme, 1952. The
appel l ants al so received notice dated 15th Septenber, 1975
from the |Inspector threatening to cancel the exenption
granted under Section 17 of the Act. However, sonme tine in
Septenber, 1975 the said Conpany’s MI1 had to be closed
down and liquidation proceedings were initiated. The
crimnal conplaints persuant to an order of the High Court
were transferred to the Court of the Second Metropolitan
Magi strat e, Ahrredabad: The respondent No. 1, the
conpl ai nant was exanm ned who-in his evidence adm tted that
the CGovernnent of India had exenpted the sai d Conpany under
Section 17 of the Act and the same had not been subsequently
canceled and was in existence at all material tinmes. The
appel l ants filed an application praying that the proceedi ngs
agai nst them shoul d be dropped and they should be acquitted
on the ground that Section 6 of the Act was not applicable
to the establishnment exenpted under Section 17 of © the Act
and therefore no proceedings under Section 14 can be
initiated against them The | earned Metropolitan Magistrate
by his order dated 28th Novenber, 1978 rejected the
aforesaid application. Bei ng aggrieved they filed three
crim nal revision applications in the Court of t he
Addi tional Sessions Judge, Ahnedabad who by a commobn order
di smi ssed the sane taking the view that Section 6 of the Act
covers and attracts all the establishnments including the
exenpted establishment. Against that order in those three
revi sion applications, the present appeals have been fil ed.
Shri P. Chidanbram | earned counsel for the appellants,
submtted that none of the Sections of the Act mentioned in
the conplaints can be applied as against the appellants
since the establishment in question is exenpted  under
Section 17 of the Act and consequently is not governed by
the 1952 Scheme nor by Section 6 of the Act. According to
the | earned counsel, the Act does not provi de for
prosecution in respect of any of the offences enunerated
under Section 14 in case of breach by an exenpt ed
establ i shnent in not paying the provident fund contributions
to the trust and therefore no prosecution can be |aunched
and that if at all the managenent of the establishnent had
not deposited the provident fund contributions with the
trust, the Governnent was enpowered only to cancel the
exenption which also amounts to a penalty.
The |earned counsel appearing on both sides addressed
el aborate argunents and referred to various provisions of
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the Act and

946
Enpl oyees’ Provident Fund Scheme 1952 and also took us
through several citations and al so sone passages in various
t ext - books.

Before we proceed to consider the same, we mnust note
sonme undisputed facts. The establishment in question was
governed by the provisions of the Act and it was exenpted
under Section 17 of the Act and it had its own trust in
respect of the provident fund contributions but failed to
pay the provident fund contributions to the trust for some
period during 1974 and thus there was a default. The
controversy therefore is whether such failure attracts
the prosecution or only warrants the cancellation of the
exenption granted.

This Act (No. 19 of 1952) was enacted to provide for
institution of provident-fund for enployees in factories and

ot her establishments and i's nade applicable to every
est abl i shnment ~ which comes within the neaning of ’'factory’.
The Act ‘underwent nmjor anmendnents by Act No. 16 of

1971 and al so by sone anendnents thereafter. W are nmainly
concerned with the provisions of the Act that were in force
at the relevant time i.e’ in 1974. Section 2 contains
various definitions and conmences with the words "In this
Act, unless the context otherw se requires,"” and thereafter
the definitions are enunerated. "Contribution" is defined in
Section 2(c) which neans a contribution payable in respect
of a nenber under the Scheme. The ~words "Contribution",
"enpl oyer", "enpl oyee", "factory", "fund" and "schene"
are defined in Sections 2(c), 2(e), 2(f), 2(g), 2(h) and
2(1) respectively. They reads as under:
2. In this Act, unless the context otherw se
requires,
"2(c). "contribution" nmeans a contribution payable
in respect of a nenber under a Scheme (or the
contribution payable in respect of an enployee to
whom t he I nsurance Schene applies);"
"2(e) "enployer" neans-
(i) in relation to an establishment which' is a
factory, the owner or occupier of ~the factory,
i ncludi ng the agent of such owner or occupier, the
| egal representative of a deceased owner or
occupi er and, where a person has been nanmed as a
manager of the factory under clause (f) of sub-
section ( 1) of Section 8 of the Factories Act,
1948, the named; and; person so
947
(ii) inrelation to any other establishment, the
person who, or the authority which, has the
ultimte control over the affairs of t he
establishment and where the said affairs are
entrusted to a nmmnager, nanhaging director or
managi ng agent, such manager, managi ng director or
managi ng agent;
"2(f) "enpl oyee" neans any person who is enployed
for wages in any kind of work, nmanual or
otherwise, in or in connection with the work of an
establ i shnent, and who gets his wages directly or
indirectly from the enployer, and includes any
person enpl oyed by or through a contractor in or
in connection with the work of the establishnent;"
"2('g) "factory" neans any prem ses, including the
precints thereof, in any part of whi ch a
manuf acturing process is being carried on or is
ordinarily so carried on, whether with the aid of
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power or wi thout the aid of power;"

"2(’h) "fund" nmeans the provident fund established

under a Schene-,"

"2(1) "schene" neans the Enpl oyees’ Provident Fund

Schene framed under Section 5;"

Section 5 provides for framng a schene which is

in the follow ng termns:

"5(1) The Central Governnent nmay, by notification

in the Oficial Gazette, frame a Schene to be

called the Enpl oyees’ Provident Fund Schene for
the establishment of provident funds under this

Act for enployees or for any class of enployees

and specify ‘the establishnments or class of

establishments 'to which the said schenme shal

apply and there shall be established, as soon as
may be after the frami ng of the Schene, a Fund in
accordance with the provisions of this Act and the

Schene:

XX XX XX

W nmmy ‘nention here that the Enployees’ Provident Fund
Schene 1952 was duly framed as provided under Section 5 and
t he rel evant provisions of the Scheme shall be referred to
at the appro-

948
priate stages. Section 6 is an inportant  provision which
deals with the contribution and allied matters and reads
t hus:

"6. The contribution which shall be paid by the
enpl oyer to the Fund shall be six and a quarter per
cent of the basic wages, dearness all owance and
retaining allowance (if any) for the time being
payabl e to each of the enpl oyees (whether  enpl oyed
by himdirectly or by or through a contractor), and
the enployees’ contribution shall be equal to the
contribution payabl e by the enployer in respect of
himand may, if any enpl oyee so desires and if the
Schene nmkes provision therefor, be an anpbunt not
exceeding eight and one third per cent, of his
basic wages, dearness allowance and retaining
al l owance (if any);

Provided that in its application to any
establishment or class of establishnents which the

Central Governnent, after making such enquiry as

it deens fit, may by notification in the Oficia
Gazette specify this section shall be -subject to
the nodification that for the words "six and a
quarter per cent," the words "eight per cent" shal
be substituted:

Provi ded further that where the anpunt of any

contribution payable wunder this Act involves a

fraction of a rupee, the Scheme nmay provide for

the rounding off of such fraction to the nearest
rupee, half of a rupee or quarter of a rupee.

Expl anation 1 For the purposes of this section,

dear ness al | owance shall be deened to include also

the cash value of any food concession allowed to

t he enpl oyee.

Expl anation 2 For the purposes of this section,

"retaining allowance" neans an all owance payable

for the tine being to an enpl oyee of any factory

or other establishment during any period in which
the establishment is not working, for retaining
hi s services.
The next inportant Section is Section 14 which deals wth
penal ties. For the purposes of the present case it would be
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enough if we extract the relevant provisions of Section 14
as nentioned in the conplaints.
949
Penal ti es:
14(1A) An enployer who contravenes or makes
default in conplying with the provisions of section 6 or
clause (a) of sub-section (3) of section 17 in so far as it
relates to the paynent of inspection charges, or paragraph
38 of the Schene in so far as it relates to the payment of
admini strative char ges, shal | be puni shabl e with
i mprisonnment for a termwhich may extend to six nonths but-
(a) which shall not be less than three nmonths in
case of default 1in paynent of the enployees’
contribution which has been deducted by t he
enpl oyer fromthe enpl oyees’ wages;
(b) which shall not be Iess than one nonth, in any
ot her case; and shall-also be liable to fine which
may extend to two thousand rupee;
Provi ded that the court may, for any adequate and
special- reasons to be recorded in the judgnent,
inpose a sentence of inprisonnent for a |esser
termor of fine only in lieu of inprisonnent;"
" 14(2) Subject to the provisions of this Act, the
Schene (,the  Famly Pension Schene or the
| nsurance Schene) may provide that any person who
contravenes, or nakes default in  conplying,wth,
any of the provisions thereof shall  be punishable
with inprisonment for a termwhich may extend to
six months, or with fine which nay extend to one
t housand rupees, or wth both."
14(2A) Woever contravenes or rmakes  default in
conplying with any provisions of this Act. or of
any condition subject to which exenption was

granted under Section 17 shall, if no ' other
penalty is el sewhere provided by or under this Act
for such contravention ~or non-conpliance, be

puni shable with inprisonment which my extend to
three nonths, or with fine which may extend to one
t housand rupees, or with both."
14A(1) If the person conmitting an-offence under
this Act, the Scheme (the Family Pension Schene or
the I nsurance
950

Schene) is a conpany, every person, who at the
time the offence was commtted was in-charge of,
and was responsible to, the conpany for the
conduct of the business of the conpany, as well as
the conpany, shall be deenmed to be guilty of  the
offence and shall be Iliable to be proceeded
agai nst and puni shed accordi ngly;

Provi ded that nothing contained in this sub-
section shall render any such person liable to any

puni shent, if he proves that the offence was
conmitted wi thout his know edge or that he
exerci sed all due diligence to prevent t he

comm ssion of such offence.

"14A(2) Notwi thstandi ng anything contained in
sub-section (1), where an offence under this Act,
the Scheme or the Family Pension Schene or the
I nsurance Scheme has been committed by a conpany
and it is proved that the offence has been
commtted with the consent or connivance of, or is
attributable to, any neglect on the part of, any
di rector or nanager, secretary or other officer of
the conpany, such director, manager, secretary or
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ot her officer shall be deenmed to be guilty of that
offence and shall be liable to be proceeded

agai nst and puni shed accordi ngly.
Expl anati on- For the purposes of this Section, -
(a) "conmpany" rmeans any body corporate and
i ncl udes a firm and other associ ation of
i ndi vi dual s; and
(b) "director" inrelationtoa firm nmeans a
partner in the firm"
The next inportant Section to be noted is Section 17(1)
(’a) which enpowers the CGovernnent to grant exenption which
isinthe follow ng terns:
"17(1) The appropriate Governnent nay, by
notification in the Oficial Gazette and subject
to such conditions as nmay be specified in the
notification, exenpt fromthe operation of all or
any of the provisions of any Schemne-
(a) any establishment to which this Act applies
if, in the opinion of the appropriate Governmnent.
the rules of its
951
provident fund wth respect to the rates of
contribution are not |ess favourable than those
specified in Section 6 and the enployees are also
in enjoyment of other provident fund benefits
whi ch on the whole are not |ess favourable to the
enpl oyees than the benefits provided under this
Act or any Schenme In relation to the enployees in
any other ‘establishment of a simlar character; or
XX XX XX
Section 17(4) provides for cancellation of  such an
exenption if any enployer fails to conply wth t he
condi tions. The relevant provision 17(14) (a) reads thus:
" 17(4) Any exenption granted under this | section
may be cancelled by the authority which granted
it, by order in witing, if an enployer fails to
conply, -
(a) in the case of an exenption granted under sub-
section (1), with any of the conditions inposed
under that sub-section or _ wth any  of t he
provi sions of sub-section
XX XX XX
XX XX XX
Section 17(5) deals with transfer of provident fund so far
contributed after such cancellation and it -reads as under
17(5) \Where any exenption granted under sub-
section (1), sub-section (1A), sub-section (2),
sub-section (2A) or sub-section (2B) is cancell ed,
the anount of accunulations to the credit of every
enpl oyee to whom such exenption applies, ~in the
provident fund, the famly pension fund - or the
i nsurance fund of the establishnent in which he is
enpl oyed shall be transferred within such tine and
in such manner as may be specified in the Schene
or the Famly Pension Schene or the insurance
Scheme to the Credit of his account in the Fund or
the Fam |y Pension Fund or the |Insurance Fund, as
the case may be."
The only other provision to be noted before we proceed
further is paragraph 76 of the 1952 Schene the contravention
of which is also nentioned in the conplaints. It reads thus:
952
"76. Punishnent for failure to pay contributions
etc.-1f any person-
(a) deducts or attenpts to deduct fromthe wages
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or other remuneration of a nmenber the whole or any
part of the enployer’s contribution, or

(b) fails or refuses to submt any return
statement or other docunment required by this
Scheme or subnmit a false return, statement or
ot her document, or makes a fal se declaration, or
(c) obstructs any Inspector or other officia
appointed under the Act or this Scheme in the
di scharge of his duties or fails to produce any
record for inspection by such Inspector or other
official, or

(d) is gquilty of contravention of or non-
conpliance with any other requirenent of this
Schenme,

he shall be punishable with inprisonment which
may extend to six nonths or with fine which may
extend to one thousand rupees, or with both.

On~ a perusal of the above extracted provisions of the
Act the /follow ng aspects to the extent relevant to the
present. ‘case can be spelt  out. The Managenent of an
establ i shnent —has to contribute to the provident fund and
the Governnment wunder Section 5 can frame a scheme called
Enpl oyees’ Provident -~ Fund® Scheme and such a scheme was
franed in the year 1952. The scheme provides for the
establ i shnent of provident fund under the Act for enployees
of the establishnents specified therein. Section 6 is the
materi al provision and deals with contributions which may be
provi ded under the Scheme and al so prescribes the rate of
contribution to the fund and t hat t he enpl oyees’
contribution should be equal to the contribution payable by
the enployer. Section 14 deals wth the penalties and
section 14(1A) lays down that an enpl oyer who contravenes,
or nmakes default in conplying with the provisions of Section
6 shall be punishable with inprisonnent for a term which may
extend to six nmonths but shall not be less than three nonths
in case of default in payment of the enployees’ contribution
whi ch has been deducted by (the enployer from the
enpl oyees’ wages. But for adequate reasons it can ‘be /|ess.
Par agraph 76 of the Schenme al so provides for punishnent for
failure to pay such contributions to

953
the fund. Then we have Section 17 which provides for the
exenption. As per the said Section the appropri ate
Gover nirent may be notification and subject to such
conditions, as nay be specified in the notification, _exenpt
from the operation of all or any of the provisions of any
Schene (in the present case 1952 schene) if the appropriate
CGovernment is satisfied that the rules of the provident fund
which a particular establishment is following inthe mtter
of contribution to the provident fund are not | ess
favourable than those specified in Section 6 and “that the
enpl oyees are also in enjoynment of other provident. fund
benefits. In other words the exenmption fromthe operation of
the schene is granted provided the particular establishnent
makes contribution as per its own rules governing the
contribution to the fund, which in other words, can be
called a provident fund schene of its own are not |ess
favourable than those specified in Section 6. Accordingly
the exenpted establishment has to provide for its enployees
the benefits which are in no way | ess favourable than the
ones provi ded under the Act and the Schene.

Now the question is whether failure to make the
contribution by the exenpted establishnent to the provident
fund as per its one rules could attract the penal provisions
of Section 14? The |Ilearned Additional Sessions Judge,
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however, as hereinbefore nentioned, held that Section 6
covers and attracts all be establishments including the
exenpted establishnent. Even otherw se according to him
Section 14(2A) which applies to an exenpted establishment is
clearly attracted inasnmuch as the conditions subject to
which exenption was granted under Section 17 have been
violated in the instant case. The |earned Addi ti ona
Sessi ons Judge al so gave a finding that Section 14(1A) also
is attracted as in his view even an exenpted establishnent
is not absolved from the liability of enpl oyer’s
contribution as also the enployees’ «contribution to the
provident fund and therefore by necessary inplication the
enpl oyer and the enpl oyees of an exenpted establishnment have
to nake full contribution to the provident fund as required
under Section 6 of the Act, and if its contribution remains
unpaid it amounts to contravention of the provisions of
Section 6 of the Act the thus attracts Section 14(1A).

W may point out at this stage that Section 14(2) and
par agraph 76 of the Scheme are not attracted in the present
case. So far as Section 14(2) is concerned it can be seen
that the provision deals with the fanily pension schenme or
the insurance schene etc. W are not concerned, in the
present case, with any such schenme. W are only concerned
with the provident fund as defined under Section 2(h) of the

954

Act. Simlarly paragraph 76 of the 1952 Schene also is not
attracted because the establishnent herein is adnmittedly
exenpted from the ‘operation of the scheme. W my also
mention here that simlarly Sections 14A(1), 14A(2) and 14AA
which are also mentioned in the conplaints also are not
attracted. Shri S.K Dolakia, |earned counsel appearing for
the respondents, could not dispute the same. Then we are
left with Sections 14(1A) and 14(2A). Wile it ‘was the
submission of M. Chidanbram Ilearned counsel for the
appel lants that even these two provisions are also not
attracted, Shri Dhol akia, on the other hand, submitted that
both the provisions are attracted and at any rate Section
14(2A) is clearly attracted and therefore no interference is
called for in these appeals.

We shall first take wup the submissions-in respect of
Section 14('2A). This Section |ays  down that whoever
contravenes or nakes default in conplying with any
provisions of the Act or of any condition subject to which
exenption was granted under Section 17 shall, if ~no other
penalty is el sewhere provided by or under this Act for~ such
contravention or non- conpl i ance, be puni shable with
i mprisonnent and al so fine mentioned therein. Firstly, it is
submitted that the only contravention all eged against. the
appel lants is that no contribution was nmade to the provident
fund and since it is an exenpted establishnent, Section 6 is
not attracted and therefore it nust be held that there is no
contravention or non-conpliance of any of the provisions of
the Act. In other words, the subnission is that Section 6 of
the Act applies only to the non-exenpted establishnents —and
cover ed under the statutory exenption. The | earned
Addi tional Sessions Judge, however, as already noted, has
held that Section 6 applies to both exenpted and non-
exenpted establishnents. This aspect we will consider at a
ater stage while examning the applicability of Section
14(, 1A). So far Section 14(2A) is concerned, the later part
of it specifically is nade applicable to the exenpted
establishnents and if there is contravention of any of the
conditions subject to which exenption was granted under
Section 17 and if no other penalty is el sewhere provided by
or under the Act then such contravention or non-conpliance
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is punishable. The essentials of these provisions are; (i)
there should be a contravention or default in conplying with
the provisions of the Act, or ('ii) there should be a
contravention or default in conplying with any of the
conditions subject to which exenption was granted under
Section 17, and (iii) there should be no other penalty
el sewhere provi ded by or under the Act for such
contravention or non-conpliance. Only when these essentials
are satisfied, the Section is attracted. The |earned counse
for the appellants submitted that in the present case there
is no such contra-

955
vention or non-conpliance of any of the conditions subject
to which exenption was granted. His further submission in
this context is that the cancellation of an exenption as
provided under Section 17(4) is a penalty provided by or
under the Act for such contravention and therefore Section
14(2A) is not attracted. To appreciate these contentions it
becomes necessary to refer tothe conditions subject to
which the ~“exenption under Section 17 was granted in the
present case. The relevant conditions for our purposes are
Conditions Nos. 1, 2(a),(b), 10 and 15 and they read as
under :

" SCHEDULE-11 (Conditions)

1. Every factory shall have a provident fund
schene in force the rules of which with respect to
the rates ' of «contribution” shall - not be | ess
favourabl e than those specified in Section 6 of the
Act and the enpl oyees shall al so be in enjoynent of
ot her provident fund benefits which on the whole
shall not be less favourable to the enployees than
the benefits provided under the Act or any. Schene
in relation to the enployees in any other  factory
of a sinmilar character and these rules shall be
followed in all respects.

2. The enmployer in_ relation to each factory
(hereinafter referred to as the 'enployer’) 'shal
within three nonths of the date of publication of
this notification, anend the constitution of the
Provi dent Fund nai ntained in respect of the factory
inregard to the followi ng matters namely:
(a) The Provident Fund shall vest in a Board
of Trustees and there shall be a valid
i nstrunent in witing whi ch adequatel y
saf eguards the interests of the enpl oyees and
such instrunents shall be duly registered
under Section 5 of the Indian Trusts Act,

1882;

(b) the Board of Trustees shall consist of an
equal nunber of representatives of t he
enpl oyees and the enpl oyer and all <questions

before the Board shall be decided by a

maj ority of votes;
XX XX XX
10. The enpl oyer shall accept the past provident
fund accunulations or an exenpted fund and who
obt ai ns enmployment in his factory. Such an
enpl oyee shall imediately

956

be admtted as a nmenber of the factory’s Provident
Fund. H s accurnul ations which shall be transferred
within 3 nmonths of his joining the factory shal
be credited to his account.
XX XX XX
15. Exenption granted by this notification is
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liable to be withdrawn by the Central Provident

Fund Conmi ssioner for breach of any of t he

aforesaid conditions or for any other sufficient

cause whi ch may be consi dered appropriate.

As per condition No. | the exenpted factory should have a
provident fund schenme in force the rules of which wth
respect to the rates of contribution shall not be Iess
favourable than those specified in Section 6. This part of
t he condition is in conformty wth the requi r enent
under Section 17(1). The condition proceeds to | ay down that
these rules shall be followed in all respects. There is no
di spute that as per the rules governing the provident fund
schene of the exenpted establishnment in question, the
contri butions have to be nade regularly and condition No. |
lays down that these rules should be followed in al
respects. The default in making the contribution amunts to
contravention of the rul'es and consequently the condition
No. 1, subject” to which the exenption was granted, is
clearly violated. “That there was a violation of this
condition is also nade clear by the notice issued by the
Regi onal Provi dent Fund- Comm ssioner on 15.9.75. The
rel evant portion of the notice reads thus:

"And thus it has violated the conditions governing
grant of exemption for contravention of which the
offenders/ are liable for the cancellation of the
exenption grant ed under Section 17 of t he
Enpl oyees’ Provi dent Fund Act, 1952."

W are therefore satisfied that some of the conditions
subject to which the exenption was granted have been
violated. So this part of Section 14(2A) is satisfied. Now
we shall see whether the cancellation under Section 17(4) is
a penalty provided by or under the Act.

In the common parl ance the word 'penalty’ is understood
to nmean; a legal or official punishment such as a term of
i mprisonnent. In some contexts it is also understood to mean
some ot her form of punishnment such as fine or forfeiture for
not fulfilling a contract. But

957
in gathering the meaning of this word, the context in’ which
this is used is significant. In the Act, as already noted,
Section 14 deals wth penalties and enunmerates various
contraventions or non-conpliances which are punishable wth
i mprisonment. Every contravention nmentioned in each of the
sub- sections is punishable wth inprisonment —and for
of fences covered by Sections 14(1A), 14(1B) ~and 14(2A)
m ni mum i npri sonnment is al so nmade conpul sory. The i nmposition
of fine also is prescribed. The penalties nmentioned in this
connection would indicate that the Legislature envisaged
that a penalty should necessarily nean inprisonnent or
atleast inposition of fine. W find fromthe reports that
the National Conmi ssion of Labour having found that tile
wor ki ng of the Enpl oyees’ Provident Fund and Family Pension
Fund Act, 1952 are not effective and that in order to cheque
the growth of arrears penalties for defaults in payment  of
provident fund dues should be nade nore stringent and the
default should be nmde cognizable. Accordingly it was
proposed to amend the Act so as to render penal provisions
nore stringent and to make defaults cogni zabl e of fences and
provisions were also nade for conpul sory inprisonnent in
case of non-paynent of contributions and adm nistrative and
i nspection charges. The provisions of the Act thereafter are
suitably anended. W nust bear this object and reasons in
mnd in examning whether a mere cancellation of the
exenption granted under Section 17(4) would amunt to a
penal ty. No doubt wunder Section 14(2A) one of t he
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requirenents is that "there should be no other penalty
el sewhere provi ded by or under the Act for such
contravention or non-conpliance," but we are not persuaded
to hold that the mere cancell ation of an exenption anpunts
to a penalty particularly expected to be stringent as
cont enpl at ed under Section 14. However, we shall proceed to
consider sone of the subm ssions nmade on this aspect. The
| earned counsel referred to certain standard books on words
and phrases. In Butterworths’ Wrds and Phrases, legally
defined Third Edition page 343 the neaning of the word
"Penalty’ is given as that the word penalty’ is |large enough
to nean, is intended to nean, and does mean, any puni shnment
whet her by inprisonnent or otherw se. Blackburn,J. in R .
Smith, [ 1862] Le & Ca 131 at 138, observed as under
"I consider that the word "penalty"” falls to be
read in a w de popular sense, . . . and | select
two definitions adequately conveying that sense.
The late M. Roberton Christie The Encycl opedi a,
Vol .~ | 1, p 204) said:"Penalty in the broad sense
nay be defined as any suffering in person or
property by way of forfeiture, deprivation or

disability, inposed as a punishnent by law or
j udi ci al
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authority in respect of ... an act prohibited by
statute." /The Oxford Dictionary echoes the sane
wi de conception by referring to "a | oss,
di sability or disadvantage of some kind ... fixed

by | aw for sone offence.

The nmeaning of the word ’'penalty’ as given in the Collins

English Dictionary, is as under:
"Penalty: 1. a legal or official punishment, such
as a termof inprisonnent. 2. sone other form of
puni shment, such as a fine or forfeit for not
fulfilling a contract. 3. “loss, suffering, or
other wunfortunate result of one’s own  action
error, etc. 4. Sport, ganes etc. a  handicap
awar ded agai nst a player or teamfor illegal play,
such as a free shot at goal by the opposing team
| oss of points, etc. "

In addition, the Ilearned counsel also relied on sone

decisions of foreign courts where the meaning of the word

"penalty’ was considered. In People ex rel R sso v. Randall

58 N. Y. 2d 265, 268 M sc.1057, it was held that:
"A "penalty" may refer to both crimnal and civi
liability, being denied as penal retribution
puni shrent for crine of offense, the suffering in
person, rights or property which is annexed by | aw
or judicial decision to comrssion of a crime or
public offense. "

In Cty of Fort Wayne v. Bishop, 92 N.E. 2d 544, <547, 228

Ind. 304, it was observed as under

"The term "penalty" enbraces all consequences
visited by law on heads of those who violate
police regulations and extends to all penalties

whet her exigible by state in interest of community
or by private persons in their own interest, even
when statute is remedial as well as penal."
In Cty of Gncinnativ. Wight, 67N. E. 2d 358,361,77 Onio
App. 261,it was noted that:
"The word "penalty" is not confined to punishnent
or crine; it has a broader neaning in law of
contracts; it is used as contradistinguished from
i qui dated danmmges. It is also used to indicate
the sumto be forfeited on breach of a
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bond. And in common parlance it expresses any
di sadvantage resulting froman act.
The |earned counsel relying on the above meanings given to
the word 'penalty’ submitted that a cancellation in other
words a forfeiture of the right given anbunts to puni shnent.
It is also his submission that this is a penalty provided by
or wunder the Act inasmuch as such a cancellation is
contenpl ated under Section 17(4) and that the word "under"
cannot but be wunderstood to nmean that it covers the
cancel l ation of the exenption also provided under Section
17(4). In this context he relied on the meaning of the word
"under" as given in Butterworths’ Wrds and Phrases, legally
defined. Third edition page 345:, which reads thus:
“In one sense every act of a body which is the
creature of statute nay be said to be done "under"
or by virtue of the statute creating it."
The author has extracted the observations made by O Bryan,
J. inR Dv. Cyne, ex p Harrap ( 194 1) VLR 200 at 20 1
as under:
"I n-—another sense the acts of such a body may be
said to be -done .under" or by virtue of sone
provision granting a general jurisdiction to act
in relation to a variety of ~matters. But the
expr essi on is also quite conmonly used in
relation to a particular act, when the genera
jurisdiction to act is assuned, to designate the
nore particular power to do that particular act.
It is rash to attenpt to substitute a different
expression for the nmore sinple and usual one used,
but in this connection "under" is perhaps nore
aptly translated by the expression "pursuant to"

than by the phrase "by virtue of ." It is necessary
to have regard to the context to deternmine in
whi ch sense t he wor d is used. "

(enphasi s suppli ed)
It therefore cannot be gainsaid that the context i'n ‘which
these words are used is significant. At this juncture we my
also note that the scheme or rules franed by a conpany in
respect of the provident fund of the enployees are nmeant to
be duly complied with. The exenption under- Section 17 is
incorporated in the Act for getting better benefits for ~the
enpl oyees and the sane is granted with a view to avoiding
duplication that is to say for framing a schene by the
appropriate Government on the lines as- framed by the
establishnment itself and
960

such an exenption is neant to ensure to the enployees. the
continuance of the benefits and the purpose of the exenption
is only to ensure such a schene better than the one /under
Secti on 6 of the Act. It nust also be noted t hat
notw t hstandi ng the exenption granted under Section 17 of
the Act the appropriate CGovernment does not lose its  hold
over the schenme franed by the establishment and there -are
built-in safeguards in Section 17 itself to protect the
interests of the enployees and Section 17(14) is one such
safeguards. |In Mhnedalli and hers v. Union of India and
another, [1963] Suppl. | SCR 993; it is held that:

"I't would appear fromthe terns of the relevant
portion of s. 17 that the exenption to be granted
by the appropriate Government is not in the nature
of conpl etely absolving the establishnments from al
liability to provide the facilities contenpl ated by
the Act. The exenptions are to be granted by the
appropriate GCovernment only if inits opinion the
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exenpted establishment has provisions nmde for

provident fund, in terns at least equal, if not
nore favourable, to its enployees. In other words
t he exenption is with a viewto avoiding
duplication and permtting the enpl oyees concerned
the benefit of the preexisting schene, whi ch

presunably has been working satisfactorily, so that
the exenption is not neant to deprive the enpl oyees
concerned of the benefit of a provident fund but to
ensure to themthe continuance of the benefit which
at least is not in terns |ess favourable to them
As the whol e schene of provident fund is intended
for the benefit of enployees, s. 17 only saves
pre existing schenes of provident fund pertaining
to particul ar establishnents. "
(enphasis supplied)
Havi ng examined the scope of Section 14(’2A) in this
background, we find it difficult to agree with the |earned
counsel that the cancellation of the exenption granted under
Section. '17(4) anounts to a penalty under Act within the
meani ng of Section 14(12A)-

We may al so note that Section 14(2A) was introduced in
the year 1953 by Act No. 37 of 1953 whereas sub-section 4 of
Section 17 was introduced in the year 1963 by the amendnent
Act No. 28 of 1963, nearly ten years later. This only shows
that the cancellation is not meant to be treated as one of
the penalties and the reasonable inference is, particularly
having regard to the object underlying the Act, that the
expression ’'penalty’ « in the context in which it 1is used
particu-
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larly in Section 14 including Section 14(2A) only  connotes
i mposition of inprisonnent or fine.~ The cancellation as
provi ded under Section 17(4) is only consequential and also
rather procedural neant to be applied to the exenption
granted under Section 17( 1) in case of nonconpliance of the
conditions subject to which such exenption was granted. A
close perusal of Section 17 and its various sub-sections
woul d clearly indicate that it is a self-contained provision
dealing with the power to grant exenption and the consequent
obligations and the procedural aspects and Section 17(4) .is
a built-in provision providing for cancellation of ~such
exenption in case of contravention or nonconpliance of the
conditions. By a cancellation of the exenption only the
privilege granted is being withdrawmn by an executive _order
Suffice it to say that such a cancellation does not penalise
the mnagenent and consequently does not result in any
puni shment that is normally awarded in respect of an
offence. In State of Utar Pradesh through the Provident
Fund Inspector, UP. v. Lala Ram Gopal Gupta and 'three
QO hers, [1973] Allahabad Law Journal 355 a Division Bench
considered this very question and held that the cancellation
of exenption in accordance with Section 17(4)(a) does not
involve inposition of a penalty wthin the neaning  of
Section 14(12A) of the Act. In our viewthe Division Bench
of the Allahabad H gh Court rightly held that cancellation
under Section 17(4)(a) is not an alternative penalty for
failure to conply with the conditions subject to which the
exenption was granted and if the Parliament had contenpl at ed
that the cancellation of the exenption anmounted to penalty
within the neaning of Section 14(2A) it was purposeless to
provide for any simlar penalty under Section 14(2A). It is
thus clear that if the contention of the | earned counsel is
to be accepted then Section 14(2A) woul d beconme otoi se and
r edundant .
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The |earned counsel subnmitted that these being pena
provi si ons should be interpreted strictly and if SO
interpreted the cancellation of exenption under Section
17(4) cannot but be a penalty under the Act. The |earned
author Justice GP. Singh in his book Principles of
Statutory Interpretation Fourth Edition 1988, has stated the
general principles regarding the construction of pena
statutes as foll ows:

"Clear language is now needed to create a crine
..... If thereis a reasonable interpretation
which wll avoid the penalty in any particular
case we must adopt that construction and if there
are two reasonabl e constructions we nust give the
nore | enient one."

962

In Tolaram v. ~State of Bonbay, AR 1954 SC 496.
Mahaj an, C.J. observed as under:

"If two possible and reasonabl e constructions can
be put upon a penal provision, the court nust |ean
towar ds that construction which exenpts t he
subject from penalty rather than the one which
i mposes penalty. It is not conmpetent to the court
to stretch-the neaning of an expression used by
the | egi'slature in order to carry out the
intention of ‘the legislature. "
The |earned author Justice G P. Singh after extracting the
principles |laid down by the Suprene Court as well as by the
English courts sumred up the principles in ‘the follow ng
manner :
"The content of therule and its limts, in the
sense now understood, may be summed up in the
foll owi ng propositions:
(1) If the prohibitory words in their. known
signification cover only sone class of persons or
sone wel | -defined activity, their inmport cannot be
extended to cover other persons or other activity
on considerations of (policy or object of the
statute.
(2) If the prohibitory words are reasonabl y
capable of having a wider-as also a narrower
meaning and if there is no clear indication in the
statute or in its policy or object that the words
were used in the wi der sense, they would be  given
the narrower neaning
(3) Wien the prohibitory words are equally open to
two constructions, one of which covers the subject
and t he ot her does not, t he benefi t of
construction will be given to the subject.
(4) If the prohibitory words in their ~ known
signification bear a wi der neaning which also fits
in with the object or policy of the statute, the
words w Il receive that wider nmeaning and | their
import wll not be restricted even if in  some
ot her context they can bear a narrower meaning.
(5) If theliteral reading of the prohibitory
wor ds produces
963
an unintelligible or non-sensual result. but the
statute read as a whole gives out its neaning
clearly, effect will be given to that meaning by
curing a nere defect in phraseol ogy.
Relying on the aforesaid principles governing the
construction of the penal statute Shri P
Chi danbram |earned counsel for the appellants
submitted that the provisions of Section 14(2A) and
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Section 17(4) shoul d reasonably be construed and if
so construed Section 14(2A) becones inapplicable to
the facts of the case on hand. It is true that al
the penal statutes should be construed strictly and
the court rnust see that the thing charged as an
offence is within the plain nmeaning of the words
used but it nust also be borne in mnd that the
context in which the words are used is inportant.
The legislative purpose nust be noted and the
statute nust be read as a whole. In our view taking
into consideration the object underlying the Act
and on reading Sections 14 and 17 in full, it
becomes clear that cancellation of the exenption
granted does not anpbunt to a penalty within the
meani ng of Section 14(2A). As already noted these
provi sions which formpart of the Act, which is a
wel fare | egislation ~are neant to ensure t he
enpl oyees the continuance of the benefits of the
provident fund. They should be interpreted in such
a way so that the purpose of the legislation is
allowed to be achieved (vide Ms International Oe
and Fertilizers (I'ndi a) Pvt . Ltd. V.
Enpl oyees’ St ate | nsurance Corporation, AIR 1988 SC
79. In Seaford Court Estates Ltd. v. Asher, [ 19491
2 All E R'155, Lord Denning, L.J. observed:

"The Englissh I|anguage is not" an instrunent of
mat hematical precision. Qur literature would be
much poorer if it were. This is where the draftsmen
of Acts of Parlianent have often been wunfairly
criticised. “A _judge, ~believing hinmself to be
fettered by the supposed rule that he nust |look to
the |language and nothing else, lanments ‘that the
draftsmen have not provided for this or that, or
have been qguilty of sone or other anbiguity. It
woul d certainly save the judges trouble if the Acts
of Parliament were drafted with divine prescience
and perfect clarity. In(the absence of it, when a
defect appears, a Judge cannot sinmply ‘fold his
hands and bl ame the draftsman. He nust set to work
on the constructive task of finding the intention
of Parlianment, and he nust do this not only from
the |language of the statute, but also from a
consideration of the social conditions which gave
rise to it and of the mischief which it was passed
to renedy, and then he nust supplenent the witten
word so as to give 'force
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and life' to the intention of |egislature. A Judge
shoul d ask hinmsel f the question how, if the -makers
of the Act had thensel ves come across this ruck in
the texture of it, they would have straightened it
out? He rnmust then do so as they would have done. A
judge must not alter the material of which the Act
is woven, but he can and should iron out the
creases.
(enphasi s suppli ed)
Therefore in a case of this nature, a purposive approach is
necessary, However, in our viewthe interpretation of the
word ’'penalty’ used in Section 14(2A) does not present any
difficulty and cancellation is not a punishment amounting
to penalty within the nmeaning of this Section
Shri P. Chidanbram however, submitted that unless the
context otherwise requires, such a purposive or
liberal approach need not be resorted to. He
invited our attention to the opening words "unless
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t he context otherwise requires" occurring in
Section 2 which contains definitions. W nay at
this juncture point out that these words strictly
apply to definitions and while considering the
scope of Section 14(2A) we have proceeded adhering
to the | anguage of the Section. However, we shal
consider the effect of these opening words in
Section 2A, at a later stage while considering the
submi ssi ons of Shri  Dholakia regarding the
applicability of Section 14(1A).

Shri P. Chi danmbaram | earned counsel f or t he
appel | ant s, however, contended that the failure to
contribute to the fund under the 1952 Schene only is
puni shabl e as it anpbunts to "contravention" and that in the
i nstant case the conplaint is that the nanagenent failed to
contribute to the fund maintained by the establishnent
itself and such a failure is not punishable and the word
"contribution” —must be construed strictly as defined under
Section 2 and not otherwise as the context does not
otherwise require. Simlar words occur in Section 2 of the
Conpani es- Act-and in S. K~ Gupta and Another v. K P. Jain
and Anot her, [1979] 3 SCC 54 wherein it is held as under:

"Where in a definition section of a statute a
word is defined to mean a certain thing, wherever

that word isused in that statute, it shall nean
what is stated in the definitions unless the
cont ext ot herw se requires. But wher e t he

definition iis an inclusive definition, the word not
only bears its ordinary, popul ar and natural sense
whenever that woul d be applicable but it also bears
its extended statutory neaning.
965
At any rate, such expansive definition should be
so construed as not cutting ~down the enacting
provi si ons of an  Act unless the phrase is
absol utely clear in having opposite effect. ™"
In State Bank of India etc. v. Yogendera Kumar Srivastava
and OGthers etc., [1987] 3 SCC 10 it is observed:
"Repugnancy of the definition of any term nmay
arise only if such definition does not agree with
the subject or context of a particular -provision.
But, surely, any action not in —conformty _wth
the provision of the definition clause w.ll not
render the definition of a termrepugnant to the
subj ect or context of any provision of the statute
containing the term
Rel yi ng on the above, passages, the |earned counsel for the
appel lants further submtted that the context in which the
word ’'penalty’ is used would show that Section 14(2A) / does
not necessarily require that there should be a puni shnent of
either inprisonment or fine inasnmuch as the "cancellation"
also can be a penalty within the nmeaning of Section 14(2A).
At any rate according to the |earned counsel for the
appel l ants there is an anbiguity and that this being a penal
law, the provisions should be construed strictly and
necessarily the benefit of doubt, if any, should go to the
accused. In view of the discussion already made by us on
this aspect, this contention does not nmerit acceptance. In
our view, there is no anbiguity as suggested by the |earned
counsel for the appellants. Even assumng so, in view of the
object underlying the Act the context does definitely
require a reasonable interpretation of Section 14(2A) so as
to make it applicable also to a case of failure to
contribute to the fund as per the conditions under which the
exenption was granted. Like-wise it must also be interpreted
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to nean that cancellation does not anobunt to a penalty.
Therefore the submssion that Section 14(2A) is not
attracted does not nerit acceptance.

Shri Dhol akia, | earned counsel for the respondents, as
al ready noted, submitted that in addition to Section 14(2A),
Section 14(A) is also attracted and the appellants are
puni shabl e under that provision for the contravention and
non-conpliance of Section 6 of the Act. In his subnission
the words "fund" and "schene" should be given a wider
meani ng and cannot be restricted nmerely because of their
definitions as contained in Section 2. According to the
| earned counsel, the opening words of Section 2 nanely
"Unl ess the context otherw se
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requires" give a scope for a wider interpretation and they
cannot be narrowy understood to nmean only "fund" and
"scheme" as nentioned therein. As this point has been argued
in support of the applicability of Section 14(1A) we shal
consider /'the sane fromthat perspective. Section 2 begins
with the words "In this Act, unless the context otherwi se
requires.". Section 2(c) defines "contribution" to nean a
contribution payable in respect of a nenber under a Schemne
Section 2(h) defines "fund" to nean the provident fund
est abl i shed under a Schene and Section 2(1) defines "Schenge"
to nean the Enpl oyees’ Provident -Fund Schene, franed under
Section 5. Section 5 enpowers the Central Governnent by a
notification to frame a schene and such a schene was framed
in 1952 called the Enpl oyees’ Provident Fund Scheme of 1952.

Secti on 6, as already noted, |ays down t hat t he
"“contribution" which shall be paid by the enployer to the
"Fund" shall be of the percentage nentioned therein. W
shall now examine Section 14(1A). This _provision was

introduced in the year 1973 and specifies a penalty ' |aying
down that if an enployer who contravenes or makes default in
conplying with the provisions of Section 6 or clause (a) of
sub-section (3) of Section 18, shall be punishable wth
i mprisonment nentioned therein. For the purpose of this case
we have to see whether there is a contravention’ or/ non-
conpliance with the provisions of Section 6. According to
Shri  Dhol aki a the "scheme" should be interpreted Iliberally
as to nmean a schene franed and followed by the enployer
hi msel f and "fund" in that context should be taken to nean a
provident fund established under such a schene by the
enpl oyer and the "contribution" should consequently nmean a
contribution payabl e by hi munder such a private schene and
consequently if there is a default in paynent of the
contribution to such a schenme it amounts to contravention of
Section 6 punishable under Section 14(1A). Learned counse
for the respondents very nuch relied on the opening words of
Section 2 nanely "In this Act, unless the context otherwi se
requires," and urged that these words can otherw se, than as
mentioned in the definitions, also be interpreted keeping in
view the object of the Act. He further urged that the duties
under the scheme franmed under Section 5 i.e. 1952 schene and
the private schene followed by an enpl oyer because of  an
exenption granted are one and the sanme and that if viewed
fromthis angle, the expressions "contribution", "fund" and
"scheme" can be understood to be w de enough to carry the
same neanings in respect of the private schenme also and
consequently failure to contribute to the fund under a
private, schene franmed and operated by the enployer attracts
Section 14(1A).

After a careful consideration we are inclined to agree
with the
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| earned counsel fOr the respondents. In this context we nay
note a passage in Knightsbridge Estates Trust Ltd. v. Byrne
and OGthers, [1940] 2 Al ER 401 which reads thus:

In Comm
Dar shan
as under:

"It is perhaps worth pointing out that the words
"unl ess the context otherw se requires" which we
find in the consolidating Act of 1929 are not to

be found in the amending Act of 1928. | attribute
little weight to this fact, for, in my opinion
sonme such words are to be inplied in all statutes

where the expressions which are interpreted by a
definition clause are used in a nunber of sections
wi th neanings sonetines of a wide, and somnetines
of an obviously limted, character. On the other
hand, | think due weight ought to be attributed to
the words "otherwise requires" in the Conpanies
Act, 1929, and- it is incunbent on those who
contend that ~the definition does not apply to
sect. 74 to show with reasonable clearness that
the context does in fact require a nore limted
interpretation of the word "debenture" then Sect.
380 has assignedto it."
In National Buildings Construction Corporation V.
Pritam Singh GI1l and Others, [ 1973] 1 SCR 40
this Court observed as under
"as is usual with nost of the definition sections,
with the / clause, "unless there is anyt hi ng
repugnant in the subject or context. " This
clearly ‘indicates that it is always a matter for
argunent whether or not this statutory definition
is to apply to the word "workman" as used in the
particular clause of the Act which is under
consi derati on, for this word my bot h be
restricted or expanded by its subject matter. The
context and the subject matter in connection wth
which the word "workman" is used are accordingly
i mport ant factors  having a bearing on the
guestion. The propriety or necessity /of thus
construing the word "workman" is obvious because
all parts of the Act have to be in harnmony with
the statutory intent."
(enphasi s suppl i ed)
ssi oner of Expenditure-Tax, Gujarat, Ahnedabad v.
Surendra Parekh, [1968] 2 SCR 589 it was observed

"Undoubt edly the definitions in s. 2 of words and

expressions wused in the Act apply unless the

cont ext otherw se
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requires, and if the context ins. 4 requires /that
the expression "dependent" should not be given the
nmeani ng which is assigned thereto by the definition
in cl. (g) of s. 2, the Court would be
justified in discarding that definition. It is a
settled rule of interpretation that in arriving  at

the true nmeani ng which is assigned thereto
by the definitionin cl. (g) to be viewed isolated
fromits context; it nust be viewed in its
whol e context, the title, the preanble and all the
other enacting parts of the statute. It follows

there fromthat all statutory definitions nmust be
read subject to the qualifications expressed in the
definition clauses which create them such as
"unl ess the context otherw se requires"; or "unless
a contrary i ntenti on appears" or "if not
i nconsistent with the context or subject-matter.
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(enphasi s suppli ed)
In Bennett Col eman & Co. (P) Ltd. v. Punya Priya Das QCupta,
[1970]1 SCR 181 this Court observed thus:
"But assuming that there is such a conflict as
contended, we do not have to resolve that conflict
for the purposes of the problem before us.
The definition of s. 2 of the present Act
comences with the words "In this Act unless the
context otherw se requires" and provides that the
definitions of the various expressions wll be
those that are given there. Simlar qualifying
expressions are also to be found in the Industria
Di sputes Act, 1947, the M ni nrum Wages Act, 1948,
the C P. & Berar Industrial D sputes Settlenent
Act, 1947 and certain other statutes dealing wth
i ndustrial questions. It is, therefore, clear that
the definitions of "a newspaper enployee" and "a
wor ki ng~ journalist" have to be construed in the
I'ight” of ~“and subject to the context requiring
ot herw se."
The above passages throw a flood of 'light on the scope of
interpretation of these opening words of Section 2 and it is
clear that they nust be exanmined in the light of the
context, the title, the preanble and all the other enacting
parts of the statute. Due weight ought to be given to the
words "unless the context otherw se requires". The subject
matter and the context in which a particular word is used
are of great inportance and it is axionmatic that the object
underlying the Act nust
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al ways be kept in viewin construing the context in which a
particular word is used. In the Statenent of Object and
Reasons of Act No. 40 of 1973 by which Section 14(1A) was
introduced, it is clearly nentioned that National Conm ssion
of Labour has recomrended that in order to check the growh
of arrears, penalties for defaultsin payment of provident
fund dues should be nore stringent and the default should be
nmade cogni zabl e. The concept which pronpted the Legislature
to enact this welfare |aw should also be borne in mnd in
interpretation of the provisions. Chagla, C.J. in_  Prakash
Cotton MIIl. (P) Ltd. v. State of Bombay, [1957]2 LLJ 490
observed as under:
"no Labour legislation, no special |egislation, no
econom c, legislation, can be considered by a court

wi t hout applying the principles of social justice
in interpreting the provisions of these |aws.
Social justice is an objective which is enbodied
and enshrined in our Constitution ..... it would
i ndeed be startling for anyone to suggest that the
court should shut its eyes to social justice and

consider and interpret a law as if our country had
not pl edged itself to bringing about soci a
justice."
In Organo Chemi cal Industries and Another v. Union of India
and OGthers, [ 19791 4 SCC 573 it was observed that:

"A policy-oriented interpretation. when a
wel fare | egislation falls for det ermi nati on
especially in the context of a developing country,
is sanctioned by principle and precedent and is
implicit in Article 37 of the Constitution since
the judicial branch is, in a sense, part of the
State. So it is reasonable to assign to 'danages’ a
larger, fulfilling meaning.

In Kanwar Singh v. Delhi Adnministration, [1965] 1 SCR 7 it
was observed as under
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"It is the duty of the court in construing a
statute to give effect to the intention of the
| egi sl ature. If, therefore, giving a litera
meani ng to a word used by t he dr af t sman
particularly in a penal statute, would defeat the
object of the legislature, which is to suppress a
m schief, the court can depart fromthe dictionary
nmeani ng or even the popul ar neani ng of the word and
instead give it a meaning which will advance the
renmedy and suppress the mischief.”
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In State of @ujarat v. Chaturbhuj Maganlal and Another
[1976] 3 SCR 1076 it was observed as under
“"I't is well recognised that where the |anguage
of a statutory provisionis susceptible of two
i nterpretations, the one which pronotes the object
of the provision, comports best with its purpose
and preserves its snooth working, should be chosen

i'n preference to the other which i ntroduces
i nconveni ence and uncertainty in the working of the
system This rule will apply in full force where

the provision confers ample discretion on the
CGovernment for a specific purpose to enable it to
bring about an effective result."”
In Vanguard Fire & Gen. Ins. Co. v. Fraser & Ross, AIR 1960
SC 1971 it was held that "the Court has not only to | ook at
the words but also at the context, the collocation and the
object of such words and interpret the nmeaning intended to
be conveyed by the use of the words under the circunstances”

W feel it may not be necessary to nultiply the
authorities on this aspect. In this background if we exam ne
the opening words of Section 2 nanely "In this Act, unless
the context otherwise, requires," then we necessarily fee
that there is nuch in the context ‘to show that the
restricted nmeaning in the definitions should not be applied.

So rmuch is about the opening words to Section 2 and it,
therefore, follows that the words 'contribution’, ’'Schene’,
"fund’ occurring in the said section should in the "context"
be otherwise interpreted as to apply to a private 'schene
also and if there is a default in  "contribution" ~by the
exenpted establishment, the sane ampunts to contravention of
Section 6 punishabl e under Section 14(1A).

Before we conclude we shall however refer to one
general subm ssion of Sri Chidanbaram He subnmitted that the
fact that Section 17(1A) was introduced in 1988 prescribing
a penalty in respect of contraventions or " non-conpliances
conmitted by an exenpted establishnent, would go to show
that Sections 14(1la) and 14(2A) were not intended to be made
appl i cabl e to an exenpt ed est abl i shnent and t hat
cancel l ation of the exenption under Section 17(4) was the
only prescribed penalty. He also invited our attention to
the Statement of bjects and Reasons of Amendnent Act No. 33
of 1988. W see no force in this subm ssion. The nmere  fact
that Section 17(1A) was intro-
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duced in the vyear 1988 does not necessarily lead to an
i nference that Sections 14(1A) and 14(2A) were not intended
to be nade applicable to an exenpted establishment. As
stated in the foregoing paragraphs the object underlying
every amendnent was mainly intended to render the pena
provisions nore stringent in order to check the growh of
arrears and to punish the defaulters. Likewise in the
Amendnent  Act No. 33 of 1988 also it was intended to nmake
the existing penal provisions nmore stringent. This Arendnent
Act was passed on the recomendations of a high-Ileve
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conmttee set up to reviewthe working of the enployees
provi dent fund organi sati on and to suggest inprovenents. One
of the recommendations was to make the existing pena
provisions nore stringent and al so nake the existing |ega
and penal provi si ons as appl i cabl e to unexenpt ed
establ i shnents bei ng made appl i cabl e to exenpt ed
establishnents so as to check the defaults on their part.
The |earned counsel for the appellants very nmuch relied on
this part of Objects and Reasons and submitted that it is
only by the introduction of Section 17(1A) that the exenpted
establishnments also are brought within the purview of the

penal provi si ons which hitherto were appl i cabl e to
unexenpt ed establishnents, and therefore Sections 14(1a) and
14(2A) wer e hitherto i napplicabl e to exenpt ed

establishments. We are unable to agree that this part of the
Statement of Objects and Reasons woul d necessarily lead to
such an inference. As already discussed many aspects are
common ~to both  the types of provident fund. So far as
unexenpted establishnents are concerned there are severa
ot her penal provisions |like Sections 14(1), 14(2) and 14AA
and also in-particular Paragraph 76 of the 1952 Schene.
There are other legal” provisions also which apply to
unexenpt ed establishnents. Therefore under the Anendrment Act
No. 33 of 1988 the Legislature wanted to nake as far as
possi bl e these existing | egal and penal provisions which are
applicable to unexenpted establishnments, applicable al so
to exenpted establishments. That does not nmean that there
were no penal provisions earlier ~applicable to exenpted
establ i shnents. Section 17(1A) is in the followi ng terns:

" 17(1-A) Where an exenption has been granted to

an establishnment under clause (a) of ~ sub-section

(1)1'
(a) the provisions of Sections 6, 7-A, 8 and 14-B
shall, so far as may be, apply to the enpl oyer of

the exenpted establishnent in addition to such
other conditions as may be specified in the
notification granting such exenption, and where
such enployer contravenes, or nakes default in
conplying with any of the said provisions or
condi tions or
972

any other provision of this Act,  he shall  be
puni shabl e under Section 14 as if the said
est abl i shnent had not been exenpted under the said
cl ause (a);

(b) the enployer shall establish a Board of
Trustees for the administration of the  provident
fund consisting of such nunber of nmenbers as. may
be specified in the Schene;

(c) the ternms and conditions of service of nenbers
of the Board of Trustees shall be such as may be
specified in the Scherne;

(d) the Board of Trustees constituted under clause
(b)shall -

(i) maintain detailed accounts to show the
contributions credited, wi thdrawals nmnade and
i nterest accrued in respect of each enpl oyee;

(ii) submt such returns to the Regional Provident
Fund Conmi ssioner or any other officer as the
Central CGovernment may direct fromtinme to tine;
(iii) invest the provident fund noneys in
accordance with the directions issued by t he
Central Governnent fromtine to tine;

(iv) transfer, where necessary, the provident fund
account of any enpl oyee; and
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(v) performsuch other duties as nmay be specified

in the Schene.
A perusal of this Section would only go to show that sone
nore provisions, |egal and penal, are also nade applicable
to the exenpted establishments with a view to make the pena
provisions nmore stringent with a view to check the growth of
arrears. Therefore we are unable to agree with the |earned
counsel that Sections 14(1A) and 14(2A) are inapplicable to
exenpted establishnments.
From t he above discussion, it energes that atleast Sections
14(1A) and 14(2A) are attracted to the facts in the present
case and therefore it cannot be said that there is no prima
faci e case and conse-
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guently the accused cannot claimany acquittal, even before
the conclusion of the trial under Chapter XX C- P.C
dealing with trial of sumons cases. Other Sections like
14(2), ~14A(l) and 14A(2) and paragraph 76 of the Enployees
Provi dent © Fund Schene 1952 will not apply to the facts of
the present case. Therefore the trial court may proceed with
the trial for the offences puni shabl'e under Sections 14(1A)
and 14(2A) against the appellants and di spose of the matter
in accordance wth law. Subject to the above directions,
these appeals are disposed of.

R P. Appeal s di sposed of

974




