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Constitution of India-Art. 14-& 16- Violation of equa
treatnment and di scrimnation.

HEADNOTE

Since comon question of law arisein the these appeals, a
conmon judgenent was delivered to di spose of these /appeals.
The facts in C. A No. 1937/72 are as follows: -

During the last world war, |ndian Railway opened grain shops
to supply foodgrans at cost priced to its enpl oyees
throughout the country. Staff for this tenporary grain-shop
conplex was drawn from3 different sources:-=(i) Tenporary
enpl oyees sel ected through the Joint Selection Conm ssion
etc. who were initially appointed in t he per manent
departments but latter transferred to grain shop conplex
(ii) Tenporary selected initially for permanent departnents
but posed straightaway in the Grain Shop Departnment and
(iii) Tenporary enployees recruited fromthe "Open Market’
for the Gain Shop Departnent. Respondent no. 1 to 9
bel onged to Category 111

After the enmergency was over, Railway authorities decided to
wi nd up the grain shop Departnent and to absorb its staff in
per manent departments of the Railway and accordi ngly
respondent no. 1 to 9 were also absorbed in various
depart nment.

On  Novenber 2nd, 1967, the Railway Board in partia

nodification of its earlier proceeding directed that the
seniority of temporary Grain Shop Staff consequent on their
absorption in the absorbing departments should be regulated
on the basis of their date of actual absorption in those
departnments and not on the basis as if they had been
absorbed in those departnents right fromthe beginning of
Servi ce

On January 13, 1961, the Railway Boar d i ssued a
"clarification” that the seniority of the Gain-Shop staff
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of category Il1l should be fixed fromthe date of their
absorption in a permanent departnent, irrespective of their
| ength of service in the Gain-Shop Departnment, with regard
to category 1, it was laid down that tenporary staff who
were initially appointed in the pernmanent department and
were then transferred to the G ain Shop department woul d not
have their seniority affected by their transfer to the Gain
Shop Departnent. It was further stated that seniority of
category.ll should be fixed with reference to the date of
their joining the Gain Shop Departnent.

The validity of the above decision dt. Novenber 2, 1957,
and January 13, 1961 of the Board had been questioned on the
ground that they discrimnate against the enployees of
category 11l and, as such, violate the guarantee of equa
treatnent enshrined in"Art. 14 and 16 of the Constitution
The Ilearned single judge of the High Court accepted the
contentions of respondents nos.. 1 to 9 and struck down the
i mpugned proceedi ngs.

On appeal, the Division Bench of the Hi gh Court affirnmed the
decision of the trial court and observed that when all the
nmenbers of the Gain Shop Departnment are absorbed in
different departments of the Railway there cannot be further
dividing line between direct recruits and those appointed
through sel ection Board as that would clearly be a denial of
equal opportunity to persons simlarly situated.

On appeal before this court, the appellants raised two
prelimnary points-(i) that there were leaches on the part
of the respondents to file the wit petitions 8 to 11 years
after the issue of the inmpugned decisions (ii) the petitions
did not inplied about 120 enployees who were likely to
affect and affect and therefore non-joinder of parties is
fatal to the petition.

Di sm ssing the appeal s,

HELD: (i) Since the appellants did not- convince the
point at the |ower courts, they cannot be permtted to
resurrect before this Court.

208

(ii)In the present case, the relief is clained only against
t he Rai | ways whi ch has been pl eaded t hr ough its
representative. No |ist of order fixing seniority of the
petitioners vis-a-vis particular individuals, pursuant to
t he i npugned deci sions, is being challenged. The enployees
who were likely to be affected as a result of the re-
adj ustrment of the petitioners’ seniority in accordance with
the principles laid down in the Boards’ decisionof October
16, 1952, were at the nost, proper parties and not necessary
parties, and their non-joinder could not the fatal to the
wit petition.[213A]

Padam Si ngh Jhina v. Union of India and ors C. A No. 405/67
decided by Supreme Court on 14-8-1968, discussed and
di stingui shed.

The rul e enunciated in B. CGopalaiah & Os. v. CGovernnent of
Andhra Pradesh A. I. R 1969 AL P. 204 J. S. Sachdeva & Os
v. Reserve Bank of India, NewDelhi, I. L. R (1973) 11
Del hi 392 and Mbhan Chandra Joshi v. Union of India & Os.
Cvil Wit No. 650 of 1970 decided by Delhi H gh Court,
approved.

(iii)On nerits, it was argued that while enployees of
categories (i) and (ii) had aright as a part of their
service conditions to get thensel ves absorbed and assigned
their due seniority, on the abolition of the grain shop
department, no such right existed in the case of ad hoc
recruits belonging to category I1I1.

The main question in the present case is "were the three
categories after their transfer of chief recruitment of the
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Grain Shop Departnent fused into a single integrated class,
havi ng the sane conditions of service;"

It is quite clear that after their direct recruitnent to the
G ain Shop Departnent, the personnel conming from sources
(ii) and (iii) had shed their genetic peculiarities and
becamre nenbers of the sanme class governed by the same

conditions of service. For the purpose of absorption
seniority, pronotion etc., in regular departnent, therefore,
they. were entitled to be treated alike. Therefore, the

i mpugned directions dated Nov. 2, 1957 and January 13, 1961

excepting in so far as they relate to personnel of category
| is arbitrary and violative of Art s. 14 and 16 of the
Constitution;. [21-5C

Roshan Lal Tandon v. Union of India, [1968] 1 S. C R 185,
referred to.,

(iv)in C. A 1938 of 1972, 2 enployees M & B exchanged

pl aced by nutual consent-on a joint application. The result
was that 7 was transferred and posted at Gundur and was
given the 445 the place in the order of seniority held by B
among the clerks in the Gain Shop Departnent of Bazwade
District. _Later on a result of the inpugned decisions taken
by the Railway Board on Novenber 2, 1957 and January 13,
1961. M was relegated to a |lower position in the Seniority
Li st of Commercial Cerks. He appealed to the Railway List
of Conmmer ci al C erks. He appealed to the Rai | way
authorities but did not get any redress. Later, he filed a
petition before the H gh Court. The wit petition was
allowed by the Hi gh Court and hence the appeal. Fol | owi ng
t he above decision it was also held that the inpugned order
where M's seniority was revised and | owered. was invalid and
a rule was issued directing the appellant to restore and
refix the place on M in List of seniority as on De-.enber
31, 1958. Appeal dism ssed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1937 and
1938 of 1972.

Appeal s by Special Leave fromthe Judgnent and order dated
1st Septenber, 1971 of the Andhra Pradesh Hi gh - Court at
Hyderabad in Wit Appeals Nos. 689 of 1970 and 38 of 1971

G L. Sanghi and S. P. Nayar, for the appellant.

Ms. Shyam a Pappu and J..Rananurthi, for respondent Nos.
1-15 & 17-22 (in C. A 1937/72) and for the respondent (in
C. A 1938/72)

J. Ramamurthi for the Interveners (in C A 1937 of 1972).
The Judgrment of the Court was delivered by-

SARKARI A J.-These appeal s by special |eave are directed
against two inter-linked judgnments of the H gh Court of

Andhra, Pradesh. it will be convenient to di spose them of by
this common j udgnent.
209

Respondents 1 to 9 in Gvil Appeal No. 1937 of 1972 mamde a
petition (W P. 1145 of 1969) under Article 226 of the
Constitution in the High Court for the issue of a wit of
Mandanus directing the present appellants (the Genera
Manager, South Central Railway and the Secretary, Railway
Board) to fix the inter-se seniority of the wit petitioners
as per original proceedings, dated Cctober 16, 1952, of the
Rai | way Board, and to further direct themnot to give effect
to the subsequent proceedi ngs dated Novenber 2, .1957 and
January 13, 1961, of the Board issued by way of
"nmodi fication" and clarification" of its earlier proceedi ngs
of 1952.
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During the last Wrld War, there was acute shortage of
f oodgrai ns and ot her necessaries of life. At the suggestion
of B. N Rau Conmittee,. grain shops for the supply of
foodgrains at cost price to its enpl oyees were opened by the
Indian Railways on an extensive scale throughout t he
country. Staff for this tenporary G ain-Shop Conplex was
drawn fromthree different sources:
(i) Tenporary enpl oyees, who on bei ng
sel ected t hrough t he Joi nt Sel ection
Commi ssion or Staff Selection Board wer e
initially appointed in the pernmanent De-
partrments and were there after transferred to
the Grain Shop Departnent.
(ii)Temporary. enployees selected by t he
Sel ection Board or the Selection Comm ssion
for per manent Depart ment s but post ed
straightaway in the Gain Shop Department
wi-t hout bei ng first appoi nt ed in the
departrment for which they were originally
sel-ected, and
(iii)Tenporary enployees directly recruited
by the Deputy General Managers to the Gain
Shop Departnment fromthe open market.’ -
Respondents 1 to 9 in this appeal belong to
category (iii).
After t he enmergency was over, on t he
recomendati on of a high powered commttee, it
was ‘decided to gradually wind up the Gain
Shop Departnent and to absorb its staff in the
per manent - Departnents of the  Railway.. For
this purpose, the Railway Board took severa
policy decisions comencing from August 24,
1948. of these, the first which is ‘rel evant
as furnishing the background of the decisions
in question, is dated February 3, 1949 | (Exh.
P)., whereby the tenporary Gain Shop Staff
was to be grouped as under
(a) those who were recruited prior to and
were in service on Septenber 15, 1945. and
(b) those who were recruited on or after
Sept ember 15, 1945.
Wth regard to group (a), it was directed
"No age restrictions wll apply in
considering such enployees for absorption in
ot her departnents, but the mni mumeducationa
qualification should not be relaxed..’ ..
15- MB52Sup Cl/ 74
210
There is, however, no objection to the staff
concerned being permtted to apply to the
Rai |l way Service Conmission for enployment in
posts advertised by them in which case, for
the purpose of the maximumage limt they can
deduct the period of their cont i nuous
temporary service in the grainshop departnent
fromtheir present age. No enpl oyee should be
retrenched unless he refused to accept the
alternative enploynment that is offered to him
by the Railway Adm nistration".
As regards (b) it was laid down :
"Al t hough no undertaki ng has been given about
their continued retention in service, it 1is
the Board's desire that these staff also
shoul d be absorbed agai nst suitable vacancies
on the same Ilines as the staff recruited
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before this date, subject to the condition
that neither the restrictions required nor the
educational qualifications required nor the
restrictions regarding the maxi mumage limt
will be relaxed except in the latter case, to
the extent of their continuous tenmporary
service rendered by them of the Railway. Such

staff, will, however, be considered for
absorption only after the staff referred to in
item (a) above have been of fered
enpl oyrment . "

(e)"In all cases other things being equa

due consideration :should be given to the
| ength of service of the staff concerned.”
Thi s order further provided

"(6) permanent or tenporary staff of other de-
Partments on loan to the G ainshop Departnent
shoul d be returned to their parent departments
if wunfilled posts exist and if this is found
to be adm nistratively convenient, so as to
reduce the nunber of grainshop staff who be
surplus imedi ately..

(7) ... 7~ Cee e "
(enphasi s suppl i ed)
Next, in inportance, is the Railway Board's

order No. E. 48. RElI/ 1/3 of Cctober 16, 1952
i ssued in supersess onits previous orders.
Thi s order is the sheet-anchor of t he
respondents’ case.  Its material Part runs as
under

PR In supersession of the Board’s
orders contained in ’'item (iii) of their
letter No. E.  48. REI/ 1/3A of 6-7-1949,
[ ayi ng down the nethod for the absorption and
fixation of pay of ex-Gain Shop Staff who
were officiating in-higher grades but were
absorbed in other Departnents in | ower grades,
it has now been decided that the pay of al
such staff as well as those appointed in the
i nternedi ate grades, irrespective of the fact
that they were absorbed either before or after
6-7-1949 should be fixed on their absorption
in the regular Departnments in accordance w th
the instructions contained in their letter No.
E. 45 RE. 13/3 dated 27-7-46, and the ~staff
concer ned paid the arrears due on this
account .

2.1t has further been decided by the Board

t hat such staff shoul d not get any
preferential treatnent other than for

211
fixation of pay and obtaining alternative
enpl oyment i.e. they should not be given

seniority for purposes of confirmation by
virtue of their pay being fixed at a higher

st age in the absorbing Depart nent over
unconfirmed nen in that Departnment who had
| onger service but whose pay was | ess. They

shoul d be given only such seniority which they
woul d have got had they been absorbed in the
absorbi ng Departnent right fromthe beginning
of service."
On the representation made by the National Federation of
Indian Railwaynmen, the Railway Board, reconsidered its
decision of Cctober 16, 1952 regarding counting of past
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temporary service for the purpose of fixing seniority of
"open market’ recruits. This reconsidered decision was put
in the communication dated Novenber 2, 1957 ’'whereby the
Rai | way Board, in partial nodification of its proceeding of
Cct ober 16, 1952, directed "that the seniority of tenporary
GrainShop Staff consequent on their absorption in the
absorbing departnents should be regulated on the basis of
their date of their actual absorption in those departnents
and not on the basis as if they had been absorbed in those
departnments in right fromthe begi nning of service"
On January 13, 1961, the Board issued a "clarification" that
the seniority of the Gain-Shop staff of category (iii)
should be fixed fromthe date of their absorption in a
per manent ' departnent, irrespective of their Ilength of
service in the Gain-Shop departnent. Wth regard to
category (i), it was laid down that tenporary staff who were
initially appointed in the pernanent departnents and were
then transferred to the Grain Shop departnent would not have
their seniority affected by their transfer to the Grain Shop
depart ment. It “was further stated that seniority of
category (ii) should be fixed with reference to the date of
their joining the Gain Shop Departnent.
The validity of the above decisions dated Novenmber 2, 1957
and January 13, 1961 of the Board has been questioned on the
ground that they discrimnate against the enployees of
category (iii) and, as such, violate the guarantee of equa
treat nent enshrined in Articles 14 and 16 of t he
Constitution.
Mainly relying upon two Single Bench judgnents-one of the
Madras Hi gh Court in WP. No. 3110 of 1965 and the other of
the Bonbay Hi gh Court in Msc. Petition No. 321 of 1964,
deci ded on March 15, 1967-the | earned Single Judge who tried
the wit petition, accepted the contentions of Respondents 1
to 9 and struck down the inpugned proceedings.
Aggri eved by that judgrment, the Railway carried an appea
under Cl ause 15 of the letters Patent to the Division Bench
of the Hgh Court, which disnmssed the sane wth these
observati ons
"What has been held by their Lordships in
Roshanlal’s case applies with equal force to
the case on hand. Here also there was already
an integrated service namely the Gain Shop
212
Departnent service and all the nenbers of this
Servi ce wer e absor bed in di fferent
Depart ment s, and after absorption, there
cannot be a further dividing I|ine between
direct recruits drawn from open | nmarket. and
those appointed through selection  Boards as
that would clearly be a denial of /equa
opportunity to persons sinmlarly situated in
the matter of further pronotion on the | basis
of their seniority, anong other grounds.
Since the absorption of direct recruits —and
others is from the integrated Gain Shop
Departnment, no discrimnation can be shown on
the ground of differences that existed between
various sources prior to the recruitment to
the Gain Shop Department for the purpose of
fixing seniority.”
It is against this judgnent that G vil Appeal No. 1937 of
1972 has been preferred.
M. G L. Sanghi, learned Counsel for the appellants, has
raised two prelimnary objections. The first is that the
wit petition was filed 8 to 11 years after the issue of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 13

i mpugned deci sions, and as such, was liable to be dism ssed
on the score of |atches al one.

The second is that the wit petitioners did not inplead
about 120 enpl oyees who were likely to be affected by the

decision in this case. Those enpl oyees, proceeds the
argunent, were necessary parties and their non-joinder is
fatal to the petition. |In support of this contention

Counsel has cited Padam Singh Jhina v. Union of India and
ors (1):

Nei t her of these objections appears to be tenable.

Though the plea of latches was taken in the counter-
affidavit filed on behalf of the Railway before the Hi gh
Court, vyet it appears that the point was not canvassed at
the time of argunents either before the ,learned Single
Judge or the Division Bench.in the Letters Patent appeal.-
The appel l ants therefore cannot be pernitted to resurrect in
this Court the sane bjection which they bad apparently
abandoned in the H gh Court.

As regards the second objection, it is to be noted that the
deci si ons of the Railway Board inmpugned in the wit petition
contain adm-ni strative rules of gener al application

regul ati ng absorption in permanent departnents, fixation of
seniority, pay etc. of the enployees of the erstwhile Gain
Shop depart nment s. The Respondent s- petitioners are
i npeaching the wvalidity of those policy decisions on the
ground of their being violative of Articles 14 and 16 of the

Consti tution. The proceedi ngs ate’ analogous to those in
which the constitutionality of a statutory rule regulating
seniority of government servants is assailed. In such

proceedi ngs the. necessary parties to be inpleaded are those
against whomthe relief is sought, and i n whose absence no
effective decision can be rendered by the Court In the
present case, the relief is claimed only against the
Rai | way’ whi ch has been i mpl eaded t hr ough its
representative. No list or

(1) C A No.405 of 1967 decided by Suprenme Court on 14-8-
1967.

213

or der fixing seniority of the petitioners Vi s-a-vis
particular individuals pursuant to the inpugned decisions,
is being challenged. The enployees who were likely to be
affected as a result of the readjustnent of the petitioner’s
seniority in accordance with the principles laid downin the
Board's decision of Cctober 16, 1952 were, at the nost,
proper parties and not necessary parties,~and their~ non-
joinder could not be fatal to the wit petition

The ratio of this Court’s decision in Padam Singh Jhina's
case (supra) is not applicable to the facts of the instant
case. Jhina's contention was that he had been nala /fide
reduced in the list of seniority, fromthe 5th to the 7th
pl ace and that one Prem Sagar had been placed above him in
contravention of the Rules. The validity or vires 'of the
Rul es was not in question. Al the persons whose placenent
in the seniority list was controverted were not i npl eaded,
and as such, had no opportunity of replying to the case set

up by Jhina, and, in the absence of persons directly
affected, it was not possible for the Court to adjudicate
the nmatter. The ratio of Jhina's case does not help the
appel | ant . The cases relevant for our purpose are B

Copal aiah and O's. v. Governnent of Andhra Pradesh; (1) J.
S. Sachdev and O's. v. Reserve Bank of India, New Delhi (2)
and Mohan Chandra Joshi v. Union of India and Os (3). We
approve of the rule enunciated on this point in those cases.
On nerits, M. Sanghi has, by and large, adopted the
reasoni ng of the Division Bench of the Madras Hi gh Court in
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General Manager, Southern Railway v. Venkataranan (4), which
had, in Letters Patent Appeal reversed the judgnment of the
Singl e Judge, relied upon in the instant case by the Andhra
Pradesh Hi gh Court.

It is contended that the standards, qualifications for
eligibility and the conditions governing the enployees
recruited through the Staff Selection Board or Joint Service
Conmission from sources (i) and (ii) were different from
those of 'open-market’ recruits. According to the |earned

Counsel , the personnel drawn from source (iii) wer e
temporarily engaged as an ad hoc neasure , w thout regard
for age and educational qualifications, ’'to neet the

enmergency and could not therefore be conpared and equated
with the enpl oyees of requisite qualifications belonging to
categories (i) and (ii) recruited or selected in the norma
way through Sel ection Boards for regul ar departnents. The
point pressed into argunent is that while enployees of
categories (i) ~and (ii) had the assurances or right as a
part of their service conditions that on the abolition of
the Gain Shop Departnent, they would be absorbed and
assi gned their due seniority, in the permanent departnent in
or for which they were initially appointed or selected, no
such right or assurance existed in the case of ad hoc
recruits belonging to category (iii) who were given the
benefit of their services in the

(1) A 1. R 1969 A P. 204. (2) ILR(1973) 11 Del hi 322.
(3) Cvil Wit No. 650 of 1970 deci ded by Del hi H gh Court.
(4) [12970] Il Labour Law Journal 76.

214

Grain Shop Departnent, only as a matter of grace
subsequently on absorption in-permanent departnents.
It is not correct to say that all the enployees of « category

(iii) were sub-standard in educational qual i fications.
Several persons in that category satisfied the educationa
nor 1ns. For instance, Sidhanti Respondent was F.A, while

the m ni num educational qualification requisite for the post
of a Commercial Cerk was Mtriculation or equivalent
exam nation. Though sufficient data has not been brought on
the record on the basis of whicha firm finding can be
gi ven, vyet three copies of notices (uncertified) have been
filed by the Respondents which indicate that at sonme stage
educational qualifications had been relaxed to neet the
extraordinary denmand for personnel to man the posts of
Ti cket collectors and Guards etc. Regardi ng education, al

that was required of the candi dates was a "working know edge

of English". It was quite possible, that in categories (ii)
and (iii), also, there were sone whose qualifications were
not in accord with the prescribed norms. Educat i ona

qualifications being less than the requisite mnimm was
therefore not a feature, peculiar to category (iii), /only.
Indeed, it 1is not the case of the appellants “that the
classification of the grain-shop staff envisaged in the
i mpugned proceedings, for the purpose of absorption and
seniority in permanent departments, has been nmade on the
basi s of educational qualifications.

The fundanental right of equality nmeans that persons in |ike
situation, under like circunstances are entitled to be
treated alike. "The Constitutional Code of Equality and
Equal Opportunity", observed this court in State of Janmu
and Kashmr v. Triloki Nath Khosla and others(.). "is a
charter for equals". So long as enployees simlarly
circunstanced in the sane class of service are treated
alike,-the question of hostile discrimnation does not
ari se. The equality of opportunity for purposes of
seniority, promption and like matters of enploynment is
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available only for persons who fall substantially, wthin
the same <class or wunit of service. The guarantee of
equality is not applicable as between nmenbers of distinct
and different classes of the service. The Constitution does
not command that in all matters of enploynent absolute
symmetry be maintained. A wooden equality as between al

cl asses of enployees regardless of qualifications, kind of
jobs, nature of responsibility and performance of the
enployees is not intended, nor is it practicable if the

administration is to run. Indeed, the naintenance of such a
"cl assl ess’ and undi scerning equality’ where, in reality,
glaring inequalities and intelligible differential exist,
wi Il deprive the guarantee of its practical content. Br oad

classification based on reason, executive pragmatism and
experience having a direct relation with the achi evenent of
efficiency in administration, is permissible. That is to
say, reasonable classification according to sone principle,
to recognise intelligible inequalities or to avoid or
correct inequalities

(1) Civil APPeal No. 2134 of 1972 decided on 26-9-1973.

215

is all owed, but not miniclassification which creates
inequality anong the similarly circunstanced nmenbers of the
same class or group.

In the light of the above principles it will be seen that
the pivotal question in the present controversy is: Wre the
three cat egori es after their transfer or di rect

recruitnents, as 'the case my be, to the Gain Shop
Department fused into a single integrated class having the
same conditions of -service 2. O, did they conti nue
dissimlarly-as they started-in three separate -conpartnents
?

Wiile there is ground to hold that category (i) never | ost
its distinctive birth-marks, no material has been placed
before us on the basis of which it “could be said that
categories (ii) and (iii), after their direct recruitnment,
had not conpletely lost their genetic peculiarities in the
conmon uni fied stream of G ai n-Shop service.

The special feature of personnel of category (i), was that
they had been initially appointed against substantive
vacanci es in permanent departnents of the Railway.” They did
not come to the tenporary Grain Shop Departrent of their own
volition or option, but by transfer or on |oan~ under
perenmptory orders of their superior officers. They could
not be placed in a worse position or treated differently in
the matter of tenure than their coll eagues who fortuitously
continued in the pernmanent Departnents. It was but fair and
reasonable that, on the abolition of the Gain Shop
Departnment, they should be sent back to the permanent
Departnents, whence they came, and given credit of /their
initial service in those Departnents for the purpose of
per manent absorption and seniority. Even fromthe deficient
material placed before us, it is clear that personnel « from
source (i) have always been treated as a distinct  wunit
having a status skin to that of persons on |oan or transfers
for a period froma pernmanent Departnment to a tenporary
Depart ment . Consequent upon their decision to gradually
wind up the Gain Shop Department, the first step taken by
the Railway Board as per para 6 of their communication dated
February 3, 1949 (reproduced in a foregoing part of this
judgrment), was to return all tenporary or pernanent staff
that had cone on loan to the Grain Shops, to their parent
depart nments.

It is note-worthy that the directions in para 6 of the com
muni cati on, dated February 3, 1949, were not superseded by
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the proceedings, dated OCctober 16, 1952, which are the
foundation of the Respondent’s claim Cause (1) (i) of the
i mpugned conmuni cation, dated January 13, 1961, is no nore
than a reiteration, in an anplified form of the direction
in Para 6, of the conmmunication of February 3, 1949. The
direction of October, 16, 1952 regarding fixation of pay and
seniority of the ex Grain Shop staff on their absorption in
regul ar departnents, were obscure and vague on two points.
Firstly, it was not clear whether the ex Grain Shop staff
governed by those directions included the tenporary staff
who bad been initially appointed in permanent departnents
and were there-after transferred for sone period to the

Grai n-Shop departnent. Secondly, "the beginning of the
service" in the last sentence of those directions was
susceptible of two constructions. In the restricted sense,
it could mean begi nning

216

of the service in the Gain-Shop Departnment. 1In the w der
sense, | it would include in the case of transferees to the
Grai n- Shop, the beginning of their service in the pernanent
depart ment _whence they cane. Cause (1) (i)of t he

conmuni cati on of January 13, 1961 clarified those aspects,
The differential treatnment of the personnel belonging to
category(i), for the purpose of fixing seniority envisaged
in clause (1)(i) of the communication of January 13, 1961
thus, rests on,a soundrational basis, and does not offend
Articles 14 and 16 of the Constitution.

To this extent, for reasons stated above, we  endorse the
vi ew taken by the Diwvision Benchof the Madras Hi gh Court in
Gener al Manager Southern Railway, Madras v. T. K
Venkat ar aman(supra) .

But what has been said above in regard to category (i) does
not hold good in the case of the other ~two categories.
Excepting that they were recruited by two different nethods’
in all other respects, these two categories were simlarly
si tuat ed. The nmere fact that the names of persons in
category (ii) were borne on a |list of candi dates prepared by
the Selection Board for recruitnment to regular Departnents,
did not give thema right to preferential treatnent qua
those in category (iii) in the matter of absorption and
seniority in such departnents. W have perused Paras 302,
303 and 304 of the Indian Railway Establishment Mnual
Chapter 111, 2nd Edition, relied upon by M. Sanghi. These
are not statutory provisions. Even so, there is nothing in
them to show that a person selected for a permanent de-
partnment, by the Sel ection Board or Conmi ssion, gets a right
to be appointed nerely because of such selection and
pl acenent of his name on the select-list. He gets only a
spes i.e. bare chance of appointnment and that too if  the
appointing authority so desires arid a vacancy is available
for him Al that the said provisions say, in substance, is
that after their appointnent, their inter se seniority wll
be fixed with reference to their positions in the nmerit |ist
prepared by the Sel ection Board.

Despite repeated queries, the appellants have not placed any
docunent or material nor referred to any rule, policy
deci si on or other official record to support their
contentions that even after their recruitment to G ain-Shop
Department, categories (ii) and (iii), continued as distinct
entities havi ng di fferent condi tions of servi ce.
Appel l ants’ failure to furnish such material is sought to be
justified on the ground that the burden of proving that the
i mpugned proceedi ngs suffer fromthe vice of discrimnation
was on the respondents.

True, that the initial onus of showi ng that the proceeding
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of 1957 and 1961, in question, were discrimnatory and as
such, violative of Articles 14 and 16 of the Constitution,
was on the respondents; but in the peculiar circunstances of
the case, such onus had been prima facie discharged by them
Their claimto relief is founded on the Railway Board’ s own
deci sion of Cctober 16, 1952, which proceeds on an in-built
postulate and inplied admssion that all the personne
requited to the Gain-Shop departnment were nenbers of the
sane class or unit of service, and as such entitled alike to
the fixation of their
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seniority with reference to "the beginning of their
service". It was then the turn of the Board to show that
the inference arising fromits adm ssion, O treatnment of
all persons directly recruited, as menbers of one wunified

service of the Grain Shop Departnent was w ong.

Conscious of the necessity of-resolving the problem in a
just, practical manner, avoiding a doctrinaire approach, we
want ed to have soneidea of the nature and mmgnitude of the
i mpact which the decision of this case mght indirectly or
i nci dentally have on the enployees who, during t he
i nterregnuns, got promoted or - confirned on the basis of the
i mpugned directions. W, therefore, indicated at the outset
that as a matter of concession, we would be disposed to
allow the appellants to produce even at that stage, after
due notice to the other side, docunentary evidence or
material, if any, in their possession  or -control, which
woul d hel p substantiate their contention. The opportunity
was not avail ed of by the appellants’ There is, therefore,
no escape from the conclusion that after their direct
recruitnent to the Grain Shop Departnent the personne

coming fromsources (ii) and (iii) hadshed “their " genetic
peculiarities and becone nenbers of the sanme class or unit
governed by the same conditions of ~“service. For the
pur poses of absorption, seniority, pronotion etc. in regular
departnments, therefore, they were entitled to be treated
al i ke.

The i mpugned directions of 1957 and 1961, in so far as they
pertain to categories (ii) and (iii), are hit by the rule in
Roshan Lal Tandon v. Union of India (1) according to which
once the persons conming or recruited to the service, from
two different sources-in that case pronotees and direct
recruits-are absorbed into one integrated class wi th
identical service conditions, they cannot be discrinnated
against with reference to the original ~source, for,the
purposes of further pronotion to the higher grade. \Wat was
said about further pronotion in Roshan Lal Tandon's case
(supra) is equally applicable to absorption and seniority in
the instant case.

For the foregoing reasons, we would hold t hat t he
di scrimnation envisaged in the inmpugned directions dated
Novenber 2, 1957 and January 13, 1961, excepting in'so far
as they pertain to personnel of category (i) is arbhitrary
and violative of Articles 14 and 16 of the Constitution

In the result we dismss the appeal with costs throughout
and affirm the decision of the H gh Court except to the
extent indicated above.

(1) 1968 1 S.C. R 185.
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In Civil Appeal 1938 of 1972, arising out of Wit Petition
No. 952 of 1966, Respondent Manickyam was originally
enpl oyed as a Comercial Clerk on Decenber 4, 1944 in the
Sout hern Rai lway and was posted at Rayapur am One
Bal asubramaniam was then a clerk in the Gain Shop
Department in Bezwada District and posted at Gudur. In
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1950, WMani ckyam and Bal asubr amani am made joint application
for nmutual transfer. This application was allowed and, in

consequence, Mani ckyam and Bal asubr amani am exchanged pl aces.

Mani ckyam was therefore transferred and posted on August 10,

1950 at Gudur and was given the 445th place in the order of
seniority ampng the clerks in the Gain Shop Department of
Bezwada District. This was the rank and position in the
seniority fornerly held by Bal asubranmani am Subsequent |y,

as a result of the inpugned decisions taken by the Railway
Board on Novenber 2, 1957 and January 13, 1961, Mani ckyam
was relegated to a |lower position in the seniority list of
Conmerci al d erks. He appeal ed against this fixation of
seniority to the Railway Authorities who disnmssed the sane.

Mani ckyam t hen noved the High Court under Article 226 of the
Constitution for bringing up and quashing the order dated
May 24, 1966 of the Divisional Commercial Superintendent,

Sout hern Railway, Vijawada, in.so far as it related to the
promoti.on of Respondents 2 to 8 to the senior time scale of
Rs. 205-280 and directing Respondent No. 1 (Divisiona

Superi nt endent, Southern Railway, Vijayawada) to pronote the
petitioner to the said scale giving hima place in the
seniority imrediately above Respondents 2 to 8 and to pass
such further order as nmay be necessary.

In the counter-affidavit filed by the " appellant, it was
averred that Manickyam and Bal asubranmaniam were nutually
transferred to Bezwada District and Rayapuram District and
assigned each other’s places i.e. 445th and 601 st places in
the seniority anobng the Comercial® Cderks  in Bezwada
District and Rayapuram Di strict, respectively, on the basis
of an agreenment between them It was further stated that on
July 18, 1955 Mani ckyam-nmade an application requesting that
he should be given all those benefits which had been nmade
available to ex Gain Shop clerks. ~This application was
declined be cause the petitioner had himself accepted his
transfer to Bezwada on the condition of getting 445th pl ace

in the seniority. It was, however, admitted that 1in
pursuance of the Railway Board's orders dated Novenber 2,
1957 , the seniority of all Gain-Shop clerks working as

Commercial Cerks was revised in 1965, and on such revision
Mani ckyamis seniority was also revised as he had conme to
Vijayawada District in nutual exchange wth Gain Shop
Enpl oyee. It was
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added that he was given what he really deserved under the
rul es and agreenent.

From the pleadings and the contentions canvassed, it was
cl ear that Mani ckyam s grievance was agai nst the validity of
the Railway Board's Oders dated Novenber 2, 1957 and
January 13, 1961 on the basis of which his seniority was, in
fact, revised and downgraded. The |earned single Judge who
tried the wit petition found that since the classification
envisaged in the Railway Board's Orders dated Novenber 2,
1957 and January 13, 1961 were discrimnatory, arbitrary and
unconstitutional, the inpugned orders, al so, wher eby
Mani ckyanmi's seniority was revised down were invalid. In-the
result, the wit Petition was allowed and a wit of Mandanus
directing the appellant to give Mnickyam 92nd pl ace
i medi ately above Pothuraju, No. 93, and to the then
Respondents 2 to 8 from96th to 195th places in the list of
seniority published as on Decenber 31, 1958, was issued. It

was farther directed: "If as a result of the restoration of
the petitioner’s seniority as per the above order, he is
entitled to any pronmotion to a higher scale of pay, | direct

that the first respondent should give himthe benefit of
such pronotion." The Letters Patent Appeal preferred by the
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Di vi sional Superintendent of the Railway (the Respondent)
was dismssed by the Division Bench of the H gh Court.
Hence this appeal by the Railway.

Lear ned Counsel for the appellant raised t he same
prelimnary objections and canvassed the same contentions
which were advanced in Gvil Appeal 1937 of 1972. For
reasons given in that appeal, we would overrule the
obj ections, negative the contentions and hold that since the
guestioned directions of Novenber 2, 1957 and January 13,
1961, in so far as they related to the enpl oyees of ex-Gain
Shop recruited fromsources (ii) and (iii) were violative of
Article 16 of the Constitution, the inmpugned order whereby
Mani ckyanmi's seniority was revised and | owered, in pursuance
of those directions, was also invalid.

A Mandarus shall therefore, issue directing the appellant to
restore and refix the place of Manickyamin the [list of
seniority as on Decenber 31, 1958, in accordance wth the
Rai | way  Board’ s directions of Cctober 16, 1952 and taking
i nto account other relevant considerations, but ignoring the
directions contained in the Board' s conmmunication of
Novenber 2, 1957 and January 13, 1961 to the extent they
have been held to be unconstitutional and invalid. If as a
result of the refixation of his seniority as directed,
Mani ckyam becomes entitled to be prompted or to be
consi dered for pronotion,
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he shall be so pronpted or considered for pronotion on an
actual or notional basis, with effect fromthe date on which
such pronotion or consideration for pronotion, as the case
may be, falls due.

Wth the slight nodification, indicated above, ~we disnss
this appeal. Appellant shall pay the costs ~of Respondent
Mani ckyam

in this Court.

S.C Appeal s di smissed.

852 SClI/ 74- 2500- 20- 6- 75- G PF.
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