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DR ARI JI'T PASAYAT, J.

1. Leave granted.

2. Chal l enge in this appeal is to the judgnment of a Division
Bench of the Punjab and Haryana H gh Court uphol ding

convi ction of the appellant for offence punishabl e under

Section 364A of the Indian Penal Code, 1860 (in short the

\ 0211 PQ\ 022) as recorded by the learned Additional Sessions Judge,
Pani pat .

3. By the inpugned conmon judgnent two Crininal Appea

Nos. 255 and 307 of 2001 were di sposed of. ~Ten persons

i ncl udi ng one Virender who was declared a procl ai med

of fender were sent for trial. After trial all the accused except
Vi render, whose presence the investigating agency was not

able to secure during trial were convicted under Section 364-A
of I PC. They were convicted for offence puni shabl e under

Section 364-A | PC and sentenced to inprisonnent for life and

a fine of Rs.1,000/- with default stipulation

4. Prosecution version as unfolded during trial is-as follows:

Amt Kumar son of Madan Mohan (PW2) was aged 9
years and on the date of the incident i.e. 29.5.1996 was
studying in class Ill. He used to live with his father in House
No. 212 A d Housi ng Board Col ony, Panipat at a distance of
about 100 yards from Sal arganj Gate, Panipat. At about noon
time on 29.5.1996 the boy had gone to Salarganj to play wth
his friends and when he did not return hone, the famly made
all efforts to trace himwhich proved to be futile. Apprehendi ng
that he had been ki dnapped, Madan Mhan (PW1) proceeded
to the Police Station City, Panipat to | odge a report. On the
way he nmet a police party at Sukhdev Nagar where he made
his statement Ex.PA and on its basis formal FIR (Ex. PA/2)
was recorded.

On 2.6.1996, Sanjiv Jain and Faqir Chand (PW4) cane
and appri sed Madan Mohan that Yashpal, a resident of
Pani pat, had cone to themand told about their having
recei ved a tel ephoni ¢ nessage from Saharanpur that Am t
Kumar was wel | but his abductors were demanding a ransom
of Rs. 10, 00,000/- failing which they were threatening to kil
Amit Kumar. The abductors had further informed Yashpal that
in case the matter was reported to the Police even then Am t
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Kumar woul d be killed. Yashpal had al so been apprised of the

manner in which the noney was required to be paid, which

node required Yashpal to travel in Car No.HR- 06B-244

bel ongi ng to Sanjiv Tayal, the younger brother of Madan

Mohan, display a white cloth for identification before reaching

the Railway Crossing before Rampur at 10.00 p.m On

reaching there, the car was to give a signal with the dipper
On getting this information, Madan Mbhan, Sanjiv Jain

and Fagir Chand had decided not to report the nmatter to the

police and had arranged for the requisite anmount taking

Rs. 3,50,000/- fromMs Surya International (a factory owned

by Madan Mdhan), Rs.50,000/- from Ms Design Rug owned

by the younger brothers of Madan Mohan, Rs.2 00, 000/-from

M's Surya International in the nanme of Faqir Chand, an

amount of Rs.2,75,000/- fromSi ntex Handicraft, Panipat in

the nanme of wife of Madan Mohan as she was partner of the

firm

On 3.6.1996 Sanjiv Jain and Faqir Chand had again

i nf orned ‘Madan Mohan t hat Yashpal had conme and told them
that he had received anot her nessage that in case the anopunt
of Rs. 10, 00,000/- was not paid that day itself, Anmit Kumar
woul d be killed. Yashpal had further assured themnot to
worry and had taken the entire responsibility for the safety of
the child. Thereupon the currency notes already coll ected had
been arranged in the denom nation of Rs.500/-, Rs.100/- and
Rs. 50/ - respectively and the first and the last notes of the
bundles were initialled as "MM by Madan Mhan. Sanjiv Jain
had then call ed Yashpal at the residence of Madan Mohan and
handed over the bag contai ni ng currency notes of
Rs. 10, 000, 000/ - to him Yashpal had taken away the bag in
the car bearing registration No.HR-06B-244, which he had
driven away hinself.

On 4.6.1996, Yashpal brought back Amit Kumar and
handed hi m over to Madan Mohan. Amit Kumar told his father
that on 30.5.1996 he was accosted by Virender the
abscondi ng accused, who apprised himthat his father was
calling him On hearing this, Amt Kumar acconpani ed
Virender for some distance where two young nen, nanely,
Vi nod and Sohan were positioned near a Yamaha Mtor Cycle.
Vi nod was standi ng near the Mtor Cycle while Sohan was
sitting on the pillion. Sohan had caught hold of Amt Kunmar
and cl osed his nouth and nade himsit on the nmotor cycle
whereafter the motor cycle, was driven away by Vinod to the
G T. Road via bus stand fromwhere it was taken to
Gharaunda. When the notor cycle reached the Yanuna
bridge, Amt Kumar was given water to drink and the accused
threwa coinin the river. After this his abductors took himto
Rai | way Station Sona Arjunpur where it started raining.
Ther eupon they made himto sit on the ticket w ndow. Wen
the rain stopped, Vinod and Sohan had renobved hi mon the
notor cycle to a garden where 4/5 persons were taking |iquor
One of them asked Vi nod whet her the work had been done
and anot her one of them had enquired as to where Virender
was, to which enquiry Vinod replied that Virender had been
left at Pani pat with Yashpal. The group was addressi ng each
ot her by their nanes as Sohan, Pawan, Pappu, Jagbir, Sunder
Pal and Vi kas. They had served neals to Amit Kumar in the
gar den.

On the next day, Virender also cane there and thereafter
Virender and Vinod had taken Amt Kumar on the Yanaha
notor cycle to the house of Vidya Sagar Chaw a at
Saharanpur. Vinod stayed with Amt Kumar whereas Virender
used to go out at tinmes. Vidya Sagar Chawl a al so renmi ned
present in the house and the entire incident was narrated by
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Amt Kumar to himthat night. On the followi ng day, after
Vi render had returned, he and Vinod took Amit Kumar to a
sugar cane field on a Yanaha notor cycle. On the pavenent of
near by canal, an Anbassador car was standi ng and then
Sohan, Pawan, Pappu, Jagbir, Sunder Pal and Vi nod had
taken Amit Kumar for naking a telephonic call to his father
asking himto reach soon. On the way, Vinod had told them
that the uncle of Amit Kumar and Kakku had reached and,
therefore, they should escape. On hearing this, the appellants
took Amit Kumar back to the sugar cane field. During the
ni ght car belonging to the uncle of Amt Kumar cane back
near the sugar cane field and Yashpal got down fromthe
sane. He called for the aforenenti oned persons where upon
Amt Kumar was taken near the car. Vinod enquired from
Yashpal whether everything was alright at the house of Amt
Kurmmar and Yashpal replied in the affirmative. Vinod handed
over Amit Kumar to-Yashpal, who.in turn handed over a bag to
Vi nod. ‘Yashpal further told that they shall count for the
noney after sone tinme. Yashpal thereafter took Amt Kumar to
Sahar anpur where neals were taken and Yashpal had left him
at the residence of Madan Mbhan.

After his release, Anit Kumar had told his father that he
could point out the places where he had been taken. He had
al so made a simlar statenent before the police. On 8.6.1996,
Madan Mohan and his son Amit Kumar acconpani ed the
police party. The boy had first taken themto Sal arganj gate
from where he had been ki dnapped and thereafter to Sona
Arjunpur Railway Station in Utar Pradesh. Fromthere, he
had taken themto a garden where he had been kept and from
there to a sugar cane field which was at some di stance from
the Railway Station. Thereafter, Amt Kumar had taken them
to the house of Vidya Sagar Chawl a at Saharanpur. The Police
had been carrying out raids to apprehend the accused and
during one such raid on 19.6.1996, in which Pawan Kumar
(PW3) had joined, the police had gone to Sona Arjunpur
where a person, whose nane did not cone forth in the
i nvestigation, had disclosed that ‘Sunder Pal and Pawan were
sl eeping under a tree in the field. The police had then raided
the field and apprehended both of them On interrogation
Sunder Pal made a di scl osure statenment (Ex. PF) that out of
the ransom of Rs.50,000/-, he had spent Rs.1, 000/
and had kept conceal ed the remai ni ng anount of Rs. 49 000/ -
wr apped in a pol ythene paper underneath the ground inthe
fields. H's disclosure statement which runs into five pages
interestingly incorporated the entire details of the kidnapping
i ncludi ng the portions wherein even he had not been
associ ated and bears his thunb inmpression and is attested by
Pawan Kumar and Jai Narain. Pursuant to this disclosure
statenent Sunder Pal had got recovered Rs. 49, 000/- currency
notes of the denom nation of Rs.100/- which were taken into
possessi on through recovery neno Ex. PF/ 1. Pawan too nade
an equal ly detail ed disclosure statenent Ex.PG which was
reduced into witing and signed by himand attested by
Pawan Kumar and Jai Narain in the presence of Sl Krishan
Pal and subsequent thereto, he too got recovered Rs. 45,000/ -
of the denom nation of Rs.100/- each fromthe field indicated
by himin the disclosure statement. It was taken into
possessi on through recovery neno Ex. PG 1.

On 20.6.1996, when Madan Mohan was standi ng at
Mayur Chowk, a Sub Inspector, an Assistant Sub Inspector
and three constables net himand they together proceeded
towards the Railway Station, Panipat. Wen they were
standi ng outside the cycle stand, Railway Station, Madan
Mohan noticed accused Yashpal comi ng towards the Railway
Station. Yashpal was apprehended by the police and on his
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personal search a country nade pistol and three live
cartridges fromthe | eft pocket of his trouser were recovered,
whi ch were taken into possession through recovery nenn. On
interrogation, in the presence of Madan Mdhan, Yashpal had
made a disclosure statenent Ex.PB in which after giving the
details of the persons involved in the kidnapping and the
amount of ransom taken, he disclosed that his share in the
ransom came to Rs. 6,00, 000/- out of which Rs.5, 75, 000/-

have been kept in the bag in a Almrah at his residential house
and an amount of Rs.25,0000/- had been kept concealed in

the house of his sister in Ludhiana and a pistol had been kept
conceal ed in a house of his sister in Saharanpur. Pursuant to
this disclosure statenent, Yashpal got recovered

Rs. 5, 75,000/ - and the bl ack col oured bag bearing the words

"M M Tayal" enbroidered thereon fromhis house, which were
taken into possession through recovery neno Ex. PC, which

was attested by Madan Mohan and Ramesh Chand.

On the sane day, Inspector Krishan Pal (PW8) joined
Sanjay Tayal in the investigation and after receipt of the secret
i nformation about Vinod, Vikas and Vidya Sagar, he went to
the Truck Uni on, Pani pat and apprehended all of themfroma
hut near a tube well. The inspector had recovered a sum of
Rs. 42,000/ - froma bag which was being carried by Vikas. The
notes were in the four packets of Rs.100/- denom nation and
four notes were of the denonination of Rs.500/-. The first and
the last notes bore the initials of "MM. These were taken into
possessi on through recovery neno Ex. PR, which was attested
by the witnesses. A simlar search of Vinod led to the recovery
of Rs.41,000/-, which were carried by himina bag. The notes
were in four packets of Rs.100/; denom nation and two
packets of Rs.500 denomination. The first and the | ast
currency notes of the packet of Rs.500/- denom nation bore
the initial \023MWM 024, the signatures of Madan Mhan (PW1). The
notes were taken into possession'through recovery nmeno
Ex.PS. A simlar search conducted on the person of Vidya
Sagar led to the recovery of Rs.24,000/-. Al the notes were of
t he denomi nation of Rs.500/- and 12 notes were recovered
fromthe right pocket of Vidya Sagar while 36 notes were
recovered fromthe back pocket of the pant of Vidya Sagar. Al
the notes bore the initials "MM, which were identified by
Sanj ay Tayal and taken into possession through recovery
meno Ex. PT. During the personal search of Vinod and Vikas
one pistol of .12 bore alongwith two live cartridges were
recovered from Vi nod whereas from Vi kas one pistol .315 bore
along with three live cartridges were recovered.

On the sane day, Inspector Ravinder Kumar (PW9) al ong
with SI Yad Ram and other police officials had gone to Sona
Arjunpur in search of the accused and there one Jaswant Ra
was joined in the investigation. There the police party got
secret information that Virender, Sohan and Vi shav Pal were
com ng from Shanmli to Panipat on a Yamaha motor cycle
wher eupon he set up a naka. On their arrival, Sohan, Virender
and Vi shav Pal were apprehended and a sum of Rs. 40, 000/ -
were recovered from Vishav Pal, which were carried by himin
a bag of black col our, which he was holding in his hand. A
simlar sumof Rs.40,000/- was recovered froma bag which
was being carried by Sohan. Al the notes were of the
denom nati on of Rs.100/- each and bore the initials "MV of
Madan Mohan conpl ai nant, who has been described as
Madan Copal - conpl ai nant. On the personal search of
Virender, 86 currency notes of the denom nation of Rs.500/-
each i.e. Rs.43,000/- were recovered. Al the aforesaid
currency notes were recovered through recovery nenos Ex. PJ,
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PK and PL respectively. The notor cycle was al so taken into
possessi on through recovery neno Ex. PM

On 4.8.1996, |nspector Ravinder Kumar (PW9) al ong
with SI Randhir Singh and other police officials and the
conpl ai nant went to Village Sona Arjunpur in search of
Jagbi r appel | ant where he came to know that he had gone to
Pani pat in order to surrender in the Court. Wen the police
party was present near the bridge of Yanuna, the |nspector
received secret information that Jagbir had gone to Panipat.
When the police party reached Sanjay Chowk, Panipat, the
conpl ai nant poi nted out towards Jagbir who was standing
near a three wheeler. He was apprehended. On 7.8.1996, on
i nterrogation Jagbir nade a disclosure statenent Ex.PD to
the effect that he had kept conceal ed an anpbunt of
Rs.5,000/- in a wax paper inthe Baithak of his house
situated in Village Sona Arjunpur. Thereafter, in pursuance
of his disclosure statenment, he got recovered a sum of
Rs. 5,000/ - of the denom nation of Rs.100/- each. The sane
were taken into possession through recovery nmeno Ex. PE
One of the notes was bearing the initial of "MV

5. On compl etion of the investigation, a challan was put in
the Court of the Illaga Magistrate, who conmtted the case to
the Court of Sessions as the offences disclosed therein were
exclusively triable by that Court.

6. On goi ng through the chall an papers, Learned
Addi tional Sessions Judge franed charge under Section 364-
A | PC against all the appellants-to which they pleaded not

guilty.

7. In order to bring home charge agai nst the appell ants,
the prosecution exanm ned Madan Mohan (PW1), Amt

Kumar (PW2), Pawan Kumar (PWB), Fagir Chand (PW), Sl

Yad Ram (PWs), ASI Dal el Singh (PW), I|nspector Rajinder
Singh (PW), SI Krishan Pal (PWB) and |Inspector Ravinder
Kumar (PV®).

8. When exam nation under Section 313 of the Code of
Crimnal Procedure, 1973 (in short \021Cr.P.C.\022) in order to
explain the incrimnating circunstances appearing in

evi dence agai nst them Vi kas, Vishav Pal, Pawan Kumar

Vi dya Sagar, Sunder Pal, Vinod, Sohan and Jagbir pleaded

i nnocence and fal se inplication

9. Pl acing reliance on the evidence of victim Anit/ Kunar
(PW2), Madan Mohan (PW1) and Pawan Kumar (PW3) as

not ed above the accused persons were found guilty and

sent enced.

10. Before the Hi gh Court stand of the appellant was that
of fence under Section 364-A | PC has not been made out and

in any event the seized noney have not been produced during
trial which pronpted the H gh Court to take serious note of
the I apse. But the High Court upheld the conviction and the
sentence of the appellant.

11. It was pl eaded that the prosecution version should not
have been accepted. In any event, according to |earned
counsel for the appellant Section 364-A has no application

12. In response, |earned counsel for the respondent-State
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submitted that the Hi gh Court erroneously observed that the
sei zed notes were not produced during trial. In any event the
Hi gh Court was right in dismissing the appeal. It would be
appropriate to deal with the plea that seized currency notes
were not produced. Follow ng observations of the trial Court
are rel evant:

\ 023\ 005Simi larly accused Pawan Kumar suffered a
di scl osure statenment Ex.PG and got recovered

an amount of Rs.45,000/- which was taken

i nto possession vide meno Ex.PG 1. Ex.P4 is

the currency notes. He also prepared the

rough site-plans Ex. PP and Ex. PQ regarding

the aforesaid recoveries. He further stated that
on 20.6.1996 he joined Sanjay Tayal in the

i nvestigation of this case-and after receipt of a
secret information, he rushed to Truck Union
Pani pat- and t here he apprehended accused

Vi nod, Vi kas and Vidya Sagar. He conduct ed

the personal search of the aforesaid accused
and recovered an anount of “Rs.42,000/- from
accused Vi kas. The currency notes were in

four packets of Rs.100/- denom nation and

four notes were of the denom nation of

Rs.500/-. The first and the last note of each
packet were bearing the initial of \023M M \024 whi ch
al so identified Sanjay Tayal of his brother
Madan Mohan. He took the same into

possessi on and the bag is Ex.P7 and currency
notes are Ex.P4. The recovery neno is

Ex. PR He al so conducted the personal search

of Vinod and recovered an anount of

Rs. 41,000/ - which were in a bag which'is

Ex. P8 whi ch accused was carrying. The

af oresai d currency notes were in four packets
havi ng a denomi nation of Rs.100/- and two

notes were of the denom nation of (Rs.500/-

The first and the last note of every bundl e was
having the initial of \023M M\ 024 and PW Sanj ay
Tayal identified the same. The currency notes
were Ex.P4. He took into possession the bag

Ex. PS whi ch bears his signature as well as
signature of Sanjay Tayal. He al so conducted
the personal search of Vidya Sagar accused

and recovered a sumof Rs.24,000/-. Al the
currency notes were of the denom nation of

Rs. 500/ -. The 12 notes were recovered from

the right pocket of the accused Vidya Sagar
whereas 36 currency notes were recovered

from back side pocket of the pant of the
accused. Al the currency notes were bearing
the initial of Madan Mohan which were
identified by Sanjay Tayal .\ 024

13. It is to be noted that before the Hi gh Court challenge was
not raised to shake the credibility of the testinony of Madan
Mohan (PW1) and Amit Kumar (PW2) during argunents.

14. Section 364-A deals with \021Ki dnappi ng for ransom etc.\022
This Section reads as follows:

\ 023Whoever ki dnaps or abducts any person or
keeps a person in detention after such

ki dnappi ng or abduction and threatens to
cause death or hurt to such person, or by his




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

conduct gives rise to a reasonable

appr ehensi on that such person nay be put to

death or hurt, or causes hurt or death to such
person in order to conpel the Governnent or

(any foreign State or international inter-
government al organi zati on or any other person)

to do or abstain fromdoing any act or to pay a
ransom shall be punishable with death, or

i mprisonnent for life, and shall also be liable to
fine.\024

15. The Section refers to both \023Ki dnappi ng\ 024 and \ 023Abducti on\ 024.
Section 359 defines Kidnapping. As per the said provision

there are two types of Kkidnapping i.e. (1) kidnapping from

I ndia; and (2) kidnapping fromlawful guardianship

16. Abduction is defined in Section 362. The provision

envi sages two types of abduction i.e. (1) by force or by

conpul sion;and/or (2) inducenent by deceitful nmeans. The

obj ect of such conpul sion or inducenent must be the going of
the victimfrom any place. The case at hand falls in the second

cat egory.

17. To \ 0231 nduce\ 024 neans \023to lead into\024. Deceit according to its
plain dictionary meaning signifies anything intended to

m sl ead another. It is a natter of intention and even if

prom se held out by the accused was fulfilled by him the
guestion is: whether he was acting in a bonafide manner?

18. The of fence of abduction is a continuing offence. This
Section was anmended in 1992 by Act XLII of 1993 with effect
from?22.5.1993 and it was subsequently anmended in 1995 by

Act XXI'V of 1995 with effect from 26.5.1995. The Section

provi des puni shnent for ki dnapping, abduction or detaining

for ransom

19. To attract the provisions of Section 364-A what is
required to be proved is (1) that the accused ki dnapped or
abducted the person; and (2) kept himunder detention after
such ki dnappi ng and abduction; and (3) that the ki-dnappi ng
or abduction was for ransom

20. To pay a ransom as per Bl ack\022s Law Di ctionary neans

\ 023t o pay price or demand for ransom 024. - The word \023dermand\ 024

nmeans \023to claimas one\022s due;\ 024 \023to require\024; \023to ask relief\024; \023to
summon\ 024; \023to call in Court\024; \023An inperative request preferred

by one person to another requiring the latter to do or yield

sonething or to abstain fromsone act;\024 \023An asking with

authority, clainmng.\024 The definition as pointed out above

woul d show that the demand has to be communicated. It is

an inmperative request or a clai mnmade.

21. VWhen the evidence on record is analysed in the
background of Section 364-A IPC, the inevitable conclusion is
that the prosecution has clearly established comm ssion of the
said of fence. Considering the alarming rise in kidnapping

young children for ransom the legislature has in its w sdom
provi ded for stringent sentence. Therefore, the Hi gh Court
rightly refused to interfere in the matter. In our view the

i mpugned judgnent of the Hi gh Court does not suffer from

any infirmty to warrant interference. The appeal fails and is
di sm ssed




