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HEADNOTE

The appellants are junior doctors who were in a house
job on 22.8.1989. They had been admitted to post-graduate
degree course (second year) in the ML-N.  Medical  COlege
under the "Residency Schene" for junior doctors, which was
notified on 22.8.1989 but was given retrospective effect
from 1.8.1987. They, however, lost their seats as a result
of the H gh Court’s decision allowing the wit petitions
flied by the respondent-doctors whose applications for
adnmi ssion to the sanme course had been rejected.

The nodifications introduced by the Residency ~Schene
needed certain transitory provisions being mde for two
purposes. The first was to devise a formula of  equating
between the ol d and the new systens. This was done by redes-
ignating all students, junior doctors, house officers and
others in position in the manner set out in para 5 of the
schene. The second provision necessary was in regard to
their adm ssion to the post-graduate courses. This was done
by the second sub-para of para 5.

The respondent-doctors who had done their MB.B.S.,
internship and house-job by April 1988 and who had /even
obtained adm ssion, in March 1989, into a diplom  course,
sought adnmission in the ML.N. College into the second year
of a degree course by taking advantage of clause 5 'of the
Resi dency Schene. Their applications were rejected on the
ground that the clause 5 of the schene was a transitory
provision intended to benefit only persons who were on_ a
house job as on 22.8.1989; they alone could take advantage
of the schene as soon as they conpl eted the house job; and
not persons who had conpleted their house-job much earlier
to that date. Thereupon, these doctors filed wit petitions
in the High Court. A Division Bench of the Hgh Court al-
lowed the petitions and held that clause 5 extended the
privilege of admission to
896
the second year of the degree course to all persons who were
wor ki ng as house-officers on or after 1st August, 1987.
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The State as well as certain doctors who were in house-
jobs as on 22.8.1989 and who had been admtted to post
graduate degree courses on the basis of the State’s inter-
pretation of the schene but lost their seats as a result of
the Hi gh Court’s decision, have preferred these appeals.

So far as the present appeals are concerned, all parties
have proceeded on the footing that the residency schene is a
valid one and that it envisaged that a person who had com
pl eted house-job for one year could get admission into the
second year of the course (whether degree or diploma). The
only controversy is whether this adm ssion was open only to
those persons who were in a house-job as on 22.8.1989 and
had conpleted it before 30.10.1989.

Di sm ssing the appeals, this Court,

HELD: (1) There is no rule which prohibits a person
(even though he may already be a student in a post-graduate
course) from seeking admi'ssion to the second year of junior
residency, the eligibility clauses for adm ssion to which he
fulfills. The H gh Court was, therefore, right in holding
that they ~could not be excluded from consideration for
adnmi ssion- to the second year of the degree course nerely
because they were already students in a diplonma course.
[ 901H, 902A- B]

(2) To ask persons, who had already conpleted a one year
house job, to undergo the three year degree/two year diploma
course woul d be a severe handicap to themas, earlier, they
could have got their postgraduate ~degree/diplom course
after two years/one year. In order to adjust theminto the
new scheme the State designated hol ders of house jobs as
"junior residents (first year)" under the new schene. This
enabled the holders of house-jobs to get-into the second
year course under the residency schene. [902H;, 903A]

(3) The schene, however, could not be stretched and
converted into a linmtless provision making it possible for
all persons who had conpleted their house jobs at sone
di stant past to compete for adm ssion to the second year of
the degree course. That is why para 5 linmted the scope of
the redesignati on and adnission. The first part of it limt-
ed the equation only to persons who were working on house-
jobs since 1.8.1987. [903B-(

897

(4) The date material for the purpose of their adm ssion
was 30.9.1989, the last date by which the applications had
to be sent in. That being so, the words "ussamay" ~used  in
the second sub-para of para 5 are the operative words.  They
clearly enbody a reference to an anterior point of time and
this can only be a reference to the period since 1.8.1987
whi ch finds specific nention in the first sub-para and which
is the period subsequent to the scheme comng into -opera-
tion. [905D E]

(5) Al persons doing house jobs after 1.8:.1987 are
covered by the second sub-para of para 5. The words  "after
conpletion of the tenure" had to be used here because the
cl ass of persons referred to also included those who were in
house jobs as on 22.8.1989. [905F]

(6) It is clear that the words "House Oficer", "Junior
Resi dents" and "Seni or Residents" used against serial Nos.
1, 2 and 3 in para 5 of the scheme redesignate all such
officers working since 1.8.1987 as "junior residents-1st,
2nd and 3rd year" respectively. That being so, both the wit
petitioners as well as the appellants are all "junior resi-
dents (1st year)" and should be eligible for admssion to
the second year of the residency schene course. [903D E]

(7) It is clear fromthe judgnments of the H gh Court on
the subject that the interpretation of the clauses on the
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schenme is by no neans an easy task. In this state of af-
fairs, it is upto the State to find out a practical solution
to ensure that the student community is not prejudiced by
the anbiguities in the scheme. [909H, 910A]

Midula Avasthi and Qthers v. University of Delhi and
O hers, [1988] 3 S.C R 762, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 432938 of
1990.

From the Judgnent and Order dated 30.5. 1990 of the
Al | ahabad High Court in CMWP. Nos. 18102, 18036, 22161,
22836 and 22877 of 1989.

Kapi| Sibal, Additional Solicitor General, Satish Chan-
dra, Ms. Shobha Dixit, Pradeep Mshra, R K Virmani, Copa
Subramani am Harish N Salve and D.K. Garg for the appearing
parties.

The Judgrment of the Court was delivered by
898
RANGANATHAN, J. We have cone to the conclusion that the

Hi gh Court’s decision under appeal has to be upheld. But, as
the question raised isone of inportance and difficulty, we
have heard the counsel at length. W grant leave in all the
petitions and proceed to give the reasons for our concl usion
in detail.

Both sets of appeals are the off-shoots of a "Residency
Scheme" for junior doctors introduced in the State of U P.
and they can be conveniently disposed of by a comobn order

In the State of U. P., post-graduate courses in. nedicine
were of two types: degree and diploma. The duration of the
degree course was two years and that of the diplom | course,
one year. The m ni num requirement for admi ssion to a post-
graduate course (whether degree or diplom) was that the
candi date should have passed the M B.B.S. degree /exam na-
tion, then done one year’'s internship and then done a / house
job for one year.

The "Residency Scheme" was notified on 22.8.89. This was
the culmnation of a long period of —agitation by junior
doctors in the State for better enolunments and conditions of
service. This scheme was given retrospective effect from
1.8.1987, for para 8 of the schene says: "The above residen-
cy schenme shall be deenmed to have been enforced from 1st
August, 1987". Under the scheme, every candidate -selected
for a post-graduate degree course would have a tenure of
three vyears which would also be the tenure of (the course
itself. Al such candidates were to be called Junior ~ Resi-
dents--1st year, 2nd year and 3rd year respectively during
their tenure. Each candidate selected for postgraduate
di pl oma course woul d have a tenure of two years which | would

also be the tenure of the course and all such candidates
were to be called Junior Residents--1st year and 2nd  year
respectively. In other words, the duration of the degree

course was raised to three years and that of the diplom
course to two years. However, simultaneously, the eligibili-
ty requirenent of one year’'s experience in a house-job was
di spensed with, the net result being that the total period
needed, after taking a MB.B.S. degree, to acquire a post-
graduat e degree/ di pl oma remai ned the same as before.

The nodifications introduced by the new scheme needed
certain transitory provisions being made for two purposes.
The first was to devise a fornula of equation between the
old and the new systems. This was done by redesignating al
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students, junior doctors, house officers and others in
position in the manner set out in para 5 of the
899
scheme. The original notification is in Hndi but a free
translation of the first part of the above para, as set out
in the judgment of the Hi gh Court, reads thus:

"Upon enforcenent of the above Residency Schene,

all the House Oficers, Junior Residents 1st year working
since 1st August, 1987 and simlarly working all Juniors
Doctors ("all junior doctors simlarly working" is perhaps a

better translation) shall stand converted to the follow ng
new desi gnati on propose in the residency:
S. No. President designation Desi gnati on upon
enf or cenent of
resi dency schene.

1. House O fi cer/Denonstrator, Juni or Resi dent

1st year. 1st year.

2. Juni.or Resident/RMO 1st year/ Juni or Resi dent
RSO 1st year/ RGO 1st year/ 2nd year.

Denonstrator 2nd year/P. G
degree student 1st year/
P.G Diplonma student 1st year
3. Seni or Resi dent/RMO 2nd year/ Juni or Resi dent
RSO 2nd year/ RGO 2nd year/ 3rd year
Denonstrator /3rd year/
Regi strar/ P. G /Degree
students 2nd year.
The second provi sion necessary was inregard to their adm s-
sion to the post-graduate courses. This was 'done by the
second sub-para or para 5 which ran thus:

"At the same tine ("lIske sath hi-sath") the adm s-
sion and registration of the House O ficers, working at the
time ("us sumay") to post graduate courses (degree/diploma
course) shall be done after completion of their tenure and
on the basis of their nerit at MB .B.S. and house-job".
[Words in brackets give the original” H ndi expressions used;
enphasi s added by us. ]

900

The provisions of the scheme do not explicitly say that
the category of persons dealt with under the second sub-para
above will be admtted to the second year of the degree
course (junior resident--2nd year) of the residency schene
on the basis of inter-se nmerit. A somewhat different Iine of
t hi nki ng seens to have been adopted by the H gh Court inDr.
Sandeepa Srivastava's case (to which we will be referring
later). But, so far as the present appeals are concerned,
all parties have proceeded on the footing that the scheme is
a valid one and that it envisaged that a person who. had
conpl eted house-job for one year could get admssion /into
the second year of the course (whether degree or diplom).
The only controversy is whether this adm ssion is open only
to those persons who were in a house-job as on 22.8.89 and
conpleted it before 30.10.1989 (hereinafter referred to as
"the appellants’) or to all persons who had been in a house
job on or after 1.8.87. The question arose when a nunber - of
doctors (hereinafter referred to as "the wit petitioners)
who had done their MB.B.S., internship and house-job by
April, 1988 and who (save for one) had even obtained adm s-
sion, in March 1989, into a di pl oma course sought adm ssion
in the Modtilal Nehru Medical College at Allahabad ('ML.N
Col l ege’, for short) into the second year of a degree course
in the same or a different speciality by taking advantage of
clause 5 of the residency schene. Their applications were
rejected on the ground that the relevant clause of the
schene was a transitory provision intended to benefit only
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persons who were on a house job as on 22.8.1989. They alone
coul d take advantage of the schenme as soon as they conpleted
the house job; not persons who had conpl eted their house-job
much earlier to that date. The wit petitioners went to
Court and this time they were successful. A Division Bench
of the All ahabad H gh Court held, interpreting rule 5  that
rule 5 extended the privilege of adm ssion to the second
year of the degree course to all persons who were working as
house-of ficers on or after 1st August, 1987. The State, as
well as certain doctors who were in house-jobs as on 22.8.89
and who had been admitted to post graduate degree courses on
the basis of the State’s interpretation of the schene but
lost their seats as a result of the Hi gh Court’s decision

have preferred these appeals.

Four questions arose for the consideration of the Hi gh
Court--

(1) Is the concession contenplated by rule 5 of the schene
l[imted only to doctors in house jobs as on 22.8.89 or
available to-all those who were in house jobs as on 1.8.87
and | ater?

(2) I's a candidate who has al ready been adnmitted to, and is

901

undergoi ng a di pl ona course eligible to seek adnission to a
degree course under rul e 57

(3) Is it open to/a candidate who is a student in a post-
graduate di ploma course in one speciality to seek adm ssion
to the postgraduate degree course in any particul ar special -
ity?

(4) Is it permissible for a candidate who is 'undergoing a
di pl oma course to abandon it in the mddle and join a degree
course?

The Hi gh Court expressed no opinion on the latter two ques-
tions leaving it to the Principal of the College to ' decide
the sane in due course but answered the first two questions
in favour of the wit petitioners. W are concerned here
only with these two questi ons.

W nmay take the second of these questions first. The
wit petitioners say that a direct answer to this  question
is provided by a notification issued on 13.8.87 by the
Governor of the State in pursuance of the —provisions of
Article 348 of the Constitution read with S. 28(5) of the
Utar Pradesh State Universities Act (Act X of 1973), as
amended Act 29 of 1974. This notification effects an_ ~anend-
nent to an earlier notification dated 15.12.1982 (as subse-
guently anended) by adding a new para thereto. The new para
provi des:

"(7A) |If any candidate has been admitted in post graduate
D ploma or Degree Course in one speciality he shall not be
eligible for admission in Post Graduate Diploma  or Degree
Course in any other speciality. For renoval of doubts it 1is
clarified that if a candidate has been admitted -in Post
Graduate Di pl oma Course in one speciality he may be ‘all owed
admi ssion in Post Graduate Degree Course in that very  spe-
ciality."

If this is correct, there can be no doubt that none of the
wit petitioners can be denied registration and considera-
tion for adnmission to the degree course nerely on the ground
that he has earlier been admtted to a diploma course in
some speciality. It is urged on behalf of the appellants
that this rule has lost its force on the promul gation of the
new schenme. It is difficult to see why this should be so
because its principle could be applied, nmutatis nmutandis, to
the residency scheme as well. But even if this is correct
and this para is kept out of consideration altogether, there
is no rule which prohibits a person (even though he nay
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al ready be a student in a post-graduate course) from seeking
902

admi ssion to the second year of junior residency, the eligi-
bility clauses for admission to which he fulfills. The Hi gh
Court was, therefore right, while expressing no view on the
guesti on whether any of the wit petitioners are eligible to
be adnmitted to any particular speciality, in holding that
they could not be excluded from consideration for adnission
to the second year of the degree course nerely because they
are already students in a diplom course.

The first question, however, is a nore difficult one. W
have considered the contentions of both sides carefully and
we have cone to the conclusion that there is no reason to
disturb the H gh Court’s conclusion. Prior to the enforce-
ment of the scheme, all candi dates who had conpleted their
M B.B.S. together with one year of internship and one year
of house job were eligible for-adm ssion to a postgraduate
degree ~or diploma course and a particular candidate could
nmake repeated attenpts for being considered for adm ssion to
a particular post graduate speciality, irrespective of the
batch to which he belonged or the particular year in which
he was admitted to the MB.B.S. course or the particular
year in which he passed the final MB.B.S. exam nation. That
liberty is available after the introduction of the new
schene also to all 'MB./B.S. graduates who have conpl et ed one
year of internship. Irrespective of the year in which they
qualified in the MB.B.S. degree exanination, it is open to
all such candi dates to seek admission to the first year of
the new three-year degree/two year diplom course. That is
not in dispute. The question only is whether any of them are
entitled to claim admssion in the second year  of that
course on the ground that they had also conpleted their
house-job earlier. The answer to this question nust ' depend
on the interpretation of--the nonetoo clear--para 5 of the
Resi dency Schenme.

In interpreting the schenme, it is first necessary to
point out that the preanble to the notification sets out a
two-fold objective of prescribing a policy/procedure (a) for
the conversion of the existing designations in the depart-
ments to equival ent designations and (b) for - specification
of the nunber of seats for various degree/diploma courses
and for "eligibility exam nation for selection thereon".
[sic: apparently, this should read: "eligibility, exam na-
tion or selection thereto". ] One further inportant factor
to be borne in mnd is that the schene was given effect to
from 1.8.87. To ask persons, who had already conpleted a
one-year house job, to undergo the three year ~degree/two
year diploma course would be a severe handicap to them as,
earlier, t hey could have got their post - graduat e
degree/di pl ona after two years/one year. In order to adjust
theminto the new scheme
903
the State designated hol ders of house jobs as "junior  resi-
dents (first year)" under the new schenme. This enabled the
hol ders of house-jobs to get into the second year course
under the residency schene. It has been stated, in the
appel l ants’ rejoinder, that a | arge nunber of candi dates who
had conpleted their MB.B.S. even ten years earlier and sone
candi dat es who were even on the verge of conpleting a post-
graduate degree course had applied for registration as
junior residents (2nd year) along with the appellants and
the wit petitioners. This kind of situation would be im
practical. Ooviously, the scheme could not be stretched and
converted into a limtless provision making it possible for
all persons who had conpleted their house jobs at some
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di stant past to conpete for adm ssion to the second year of
the degree course. That is why para 5 limted the scope of
the redesignati on and admi ssion. The first part of it limt-
ed the equation above referred to only to persons who were
wor ki ng on house-jobs since 1.8. 1987. The High Court was
clearly right in saying that the words "1st year"™ wused in
colum of the table in para 5 against serial No. 1 govern
only "denonstrator". It is clear that the words "House
Oficer", "Junior Resident" and "Senior Resident" wused
agai nst serial Nos. 1, 2 and 3 redesignate all such officers
wor ki ng since 1.8.87 as "junior residents--1st , 2nd and 3rd
year" respectively. That being so, both the wit petitioners
as well as the appellants before us are all "junior resi-
dents (1st year)" and should be eligible for admssion to
the second year of the residency schene course.

But, it is said, this cannot be, for two reasons. One is
that the second sub-para of para 5 is restricted only to
those who were House Officers on 22.8.89. We think that this
contention has been rightly repelled by the Hi gh Court. To
accept this construction would nean a segregation of the two
parts of para 5 and the substitution of the words "on 22nd
August 1989" for the words "since 1st August 1987" used in
the first para of para 57 The words "us sumay" clearly
establish a nexus between the two parts of para 5 and can
only refer to the period referred to in the first part viz.
"since 1lst August 1987". It is difficult to see how a refer-
ence to two different periods could have been intended by
the two parts of para 5. That this could not be so is also
clear for the schenme, though announced on 22.8.89, was to be
effective from1.8. 1987. That is why a lineis drawn as on
that date and all persons who-are worki ng as house of ficers,
junior resident doctors or senior resident ~doctors since
that date are all assimlated into the newscheme. There is
no justification to read such assimilation as partial, as
contended for by the State. It was contended that the scheme
was the outcome of negotiations with junior doctors in the
State who were
904
agitating for better conditions of service and higher enol u-
ments and that the settlement with themwas only that higher
emol uments will be paid we.f. 1.8.87. Necessary naterial to
substantiate this plea was not placed before the H gh Court
or before us. But even assunming that the negotiations and
agreement had a limted scope, we have to interpret the
scope of para 5 on its | anguage. The reference to the period
since 1.8. 1987 in para 5 fits in with the declaration in
para 8 that the schene should be deemed to have ~cone into
force on 1.8.87. In this context, it is of significance that
the schene notified on 22.8.89 states that the schenme’ has
been introduced in pursuance of proposals subnmitted to the
State Government "for the desired inprovenent “in under
graduat e/ post graduate training” in all colleges and' hospi-
tals but makes no reference to the revision of the scales of
pay of the junior doctors. It is, therefore, difficult to
accept the plea that the date 1.8.87 has significance only
in the mtter of pay scales and nothing el se. This objection
is not, therefore, sustainable.

The second point nade by the State and the appellants is
that the wit petitioners, under the scheme, are already
"junior residents--2nd year" as they are already in the
first vyear of a post graduate diploma course and they can-
not, therefore, be eligible for adm ssion to the second year
of the degree course where also they will be designhated as
"junior residents--2nd year". In our view, the objection is
untenable. In the first place, it is only a variation of the
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argunent that a person already undergoing a diploma course
cannot be admitted to a degree course, which we have reject-
ed already. But that apart, there is’ nothing wong in the
wit petitioners being admtted to the second year degree
course and being called "junior residents--2nd year" there
instead of in the diploma course. In this context, it is
necessary to point out that they have been adnmitted into the
diploma course only in March 1989 and that they are not
seeking any credit for the period of education they have
undergone in the diploma course.

It is then argued that the words "ussamay" occurring in
the second part of para 5 of the schene is really a m stake
for "at this time" or "is sumay" or "vartnman nein". In
support of this contention, it is pointed out that the
Director of Medical Education had witten to the secretary
to the Government on 2.11.1989 requesting that the word

"vartman" be substituted in place of "us samay" in the
notification of 22.8.89 "so that the nmeaning of the above
lines shall be clear”. It is also submtted that the refer-

ence to such persons being eligible for adm ssion "after the
conpletion of the tenure™ in the house-job also nakes it
cl ear that persons who had al ready conpl eted
905
their house jobs in 1987 or 1988 are not within contenpla-
tion. We are unable to agree. Wen the notification tal ks of
"us sanay", we cannot read it differently. The letter of
Director of Medical Education dated 2.11. - 1989 finds a
reference only in the appellants’ rejoinder ‘affidavit and
the wit petitioners have had no-opportunity to nmeet it. The
State has not referred to this letter, or the action taken
on it, anywhere. These difficulties apart, the letter pat-
ently seeks to bring about a change inthe contents of the
notification and is not a sinple request for «clarification
as it purports to be. At best, it only reflects the Direc-
tor’s understanding of the notification and cannot bind the
wit petitioners or the Court. Al so, no information has been
furnished by the appellants or the State as to whether the
request of the Director has been accepted and an ~anendnent
publ i shed by the Governnment for the amendment suggested can
becorme effective only on such publication. It my be pointed
out a propose this contention that the notification of
22.8.89 itself had been published in the Gazette only on
25.11.89, much subsequent to the Director’'s letter. Even
assum ng that her suggestion has since been accepted and the
words "at that tine" stand replaced by the words "at the
present tine" by a proper notification |ater, that anendment
cannot affect the parties before us. The date material for
the purposes of their adm ssion was 30.9.89, the last date
by which the applications had to be sent in. That being so,
the words "us samay" used in the second sub-para of para 5
are the operative words. They clearly enbody a reference to
an anterior point of time and this can only be a reference
to the period since 1.8.87 which finds specific mention in
the first sub-para and which is the period subsequent to the
schene conming into operation. Thus, all persons doing house
jobs after 1.8.87 are covered by the second sub para of para
5. The words "after conpletion of the tenure" had to be used
here because the class of persons referred to also included
those who were in house jobs as on 22.8.89. Indeed this was
how t he scheme was understood by the Principal of the ML.N
Col l ege and, perhaps, by the other principals too. W find
that the terns of the advertisenent issued by the Principal
ML.N College, to which the wit petitioners had responded
said this:

"Candi dat es nust have passed M B.B.S. Degree from
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a University recognised by MC. 1., should have conpl eted one

year conpul sory rotatory internship training and should have

conpleted/will be conpleting one year house manship in the

subj ect concerned by 30th Cctober, 1989 ...... "

906

This was the understanding of the schene by the College
Principal and, admttedly, the wit petitioners fulfilled
these requirenents. There is, therefore, no substance in the
second contention either.

Ms. Sobha Dixit, appearing for the State, submitted that
the interpretation placed by the Hgh Court creates two
types of major difficulties. The first is that though the
H gh Court’'s decision related only to ML.N College at
Al 'l ahabad, simlar clainms have al so been nade for adm ssions
into post-graduate courses all over the State and, in sone
cases, the Hgh Court, following the present case, has
issued directionsto a like effect with the result that a
| arge number of candidates who have secured admi ssions are
now facing the loss of their seats and of the benefit of
al nost one year of study which they have already undergone
by now. This argument, in our opinion, has no force. It does
not appear to be correct to say that the Hi gh Court’s deci-
sion in the present case will affect admi ssions all over the
State. The respondents have stated thus in para 13 of their
counter-affidavit:

The admission in other Medical Colleges of UP
have been done on the basis of old rules i.e. on the basis
of Govt. Notification dated 15.12.-1982 and 13.8.1987 and
the students who have conpl eted their house job much earlier
prior to 22.8.89 were given admssion in 2 year degree and 1
year diplona course according to their respective nerits
after the introduction of residency schene dated 22.8.89."
(underlining ours)

This remains uncontroverted. Further, the validity @of the
admi ssions nade to the other colleges would depend on those
who had applied for adm ssion there. If earlier batches of
house-officers had also applied for admssion to those
coll eges and been refused adm ssion, as in the ML.N / Col-
lege, the position may be sinilar to that in the present
case. |If, however, such persons had not at all applied or
had been duly considered, no question can arise now for
their consideration. No unjustified revision of conpleted
adm ssions is, therefore, likely to result. The plea that
the appellants have al ready conpleted about a year in the
course and should not |ose the benefit thereof cannot al so
be given nmuch wei ght because, by interimorders passed in
the wit petitions, the H gh Court had nade it clear that
they were being allowed to continue in the course only on
the specific understandi ng
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that their adm ssions will be subject to the result of the
wit petitions.

The second point nmade by the State counsel is that it
conpels the batch of students working in a house-job as  on
22.8.89 to face conpetition fromearlier batches and this
according to her, is contrary to law. In support of this
contention, she referred to certain observations nade by
this Court that it would not be correct to conpare the
nmerits of candidates in different exam nations and different
States. We see no force in this contention. As pointed out
earlier, before and after the introduction of the scheneg,
adm ssion to the first year of the schenme was and wll by
open conpetition between nedical graduates who had conpl eted
house-j obs or internships irrespective of the batch to which
they belong. It is stated in an affidavit filed on behal f of
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the appellants that, though the wit petitioners, while
getting admi ssion to the postgraduate diploma course earlier
had to conpete with earlier batches of students, they were
given sonme preference. W do not know on what basis such
preference was given and it is too late now to exam ne that
aspect. But the fact remains that they were consi dered al ong
with candidates of earlier batches. W, therefore, see no
justification for contending that great injustice wll be
caused to the appellants because it has becone necessary for
them to face conpetition fromtwo earlier batches of stu-
dent s.

On the contrary, as pointed out by the High Court, it is
the interpretation pleaded for by the State that may offend
article 14 of the Constitution. W have held earlier that
the scheme, though introduced in 1989 is effective from
1.8.87. |If that be so, to place house-officers working on
22.8.89 alone in a better position than those who had com
pl eted ~house jobs in 1987, 1988 or earlier in 1989 would
result in a discrimnation in their favour and against the
wit petitioners unrelated to--indeed, contrary to--the very
obj ect and purpose of giving the schenme retrospective effect
from1.8.87.

One further contention raised on behalf of the state and
the appellants is based on a decision of the H gh Court in
the case of one Dr. Sandeepa Srivastava (Cvil M scell aneous
Wit Petition No. 13419/89), a petition for special |eave
against which was disnissed by this Court (SLP 1380/89
di sm ssed on 6.4.90). Dr. Srivastava had conpleted MB.B.S
in 1987 and one year internship in June 1988 and had applied
for adm ssion to a house job but before the adm ssion could
be deci ded upon, the Residency Schene had been introduced.
She chal | enged the admission to the first year of the degree
course granted by the ML.N. College, in preference to her
to one Dr. Surabhi Rai who
908
had conmpleted her MB.B.S. in 1987, conpleted her internship
in 1988 and was in a house job as on 22.8.89. A very pecul-
iar situation seenms to have arisen.in that case. Dr. Surabh
Rai had applied for admission to the first year and not the
second year of the new residency course though she was on a
house job as on 22.8.89. It appears she could not apply for
the 2nd year like the wit petitioners here-as her house job
could not be conpleted by 30.10.89, the date nentioned in
the advertisenent with which we are concerned. Dr. Srivasta-
va contended before the Hi gh Court (a) that only the 1983
batch of students who had passed MB.B.S.. in 1988 were
eligible for admi ssion to the degree course and not those
who had passed out earlier; and (b) that Dr.  Surabhi Rai
should have sought admi ssion to the second, and not ' the
first, year of the Junior Residency course. The court re-
jected the first contention which was patently untenabl e and
this was sufficient to dispose of the wit petition. The
court, however, also proceeded to consider the second  con-
tention and dealt with it as foll ows:

"The second contention of the petitioner has also no force.
For this proposition, the petitioner has relied on the |ast
part of para 5 of the Governnent order dated 22.8.89. Para 5
of the Government Order has laid down that house officers

and Junior doctors working since August 1, 1987 wll be
converted into Junior Residents of First Year. Second year
etc. in accordance with the chart given in this para. Last

part of this para |ays down about these house officers, who
were working since 1.8.87. This para does not provide for
the criteria or deal with the admi ssion of those candi dates,
who have joined the First Year House Job and have not yet
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conpleted even first year. The cases of those, who have
joined the course of house job but could not conplete till
the introduction of the new schene of the residency, has
been considered in the neeting of the Principals of all the
Medi cal Colleges of U P. and Director of Medical Education
and Training on 16.9.1989. Para 6 of this resolution laid
down that as the course of house job has been abolished
after the enforcenent of the residency schene and the candi -
dates, who are undergoing training of house job cannot
pursue their studies and training any nore and as such. al
those candidates, who are undergoing training of house job
shoul d be admtted in the first year course of Junior Resi-
dency on the basis of nerit. This resolution of the Princi-
pal s of all the Medical Colleges appears to be fair and
909
nost reasonable.’ As the course of house job has been abol -
ished and the candidates undergoing this course cannot
possi bly pursuetheir studies and if they are not admtted
in the first year of the Junior Residency, they will suffer
great har'dship and irreparable | oss, because they have been
deprived of their right to persue their course of house job
in the middl e of the session

VWen the course of house job has been abolished, it
is inmpossible for the persons undergoi ng the course of house
job to persue their studies any nore. In fact respondent No.
3 would have been happy, if she was permitted to continue
and conclude the one year course of house job, because in
that case after few nonths she woul d have got adm ssion in
the second year of ‘Juni or Residency and woul d ‘have becone
senior to the petitioner _and all others, who wll be joining
the first year of Junior Residency course now, but. on ac-
count of the abolition of the system of ‘housejob it becane
i mpossible for the Respondent No. 3'to continue with the
course and as such, she had to be contended with the ‘adm s-
sion in the first year of Junior Residency course."

We do not wish to say anything about this part  of the
judgment as we are not aware whet her any appeal has been
sought therefrom It is sufficient to point out that all the
appel | ants before us are persons who were in a house job on
22.8.89 and are claimng adm ssion to the second year of the
degree course. W shall, therefore, sinply content oursel ves
by saying that, since all the parties before us have pro-
ceeded on the footing that persons in the position of the
appel | ants are eligible for adnmi ssion as Juni or
Resi dents--2nd year, we are not called upon-to consider the
correctness of the judgnent in Dr. Sandeep Srivastava' s case
on this point. That was a case which dealt with an adm ssion
to the first year of the degree course and, since there is
nothing in the scheme which prohibits any person in the
position of the appellants or Dr. Surabhi Rai from -applying
for admi ssion as junior resident--1st year, the decision of
the H gh Court was clearly correct. The dism ssal of the SLP
in that case does not, therefore, affect our present discus-
si on.

The Judgrment of the Hi gh Court in appeal before us, the
judgrment in Dr. Sandeepa Srivastava' s case and the other
judgrments to which Ms. Sobha Dixit rmade a reference, howev-
er, nmake it clear that the interpretation of the clauses of
the schene is, by no neans, an easy

910
t ask. In practice al so, the basis on whi ch t he
principal s--at | east t he princi pal of t he M L. N

Col | ege--proceeded does not appear consistent with the
letter of the Director of Medical Education dated 2.11.89.
In this state of affairs, we think that it is upto the State
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to find out a practical solution to ensure that the student
conmunity is not prejudiced by the anbiguities in the
scheme. In this context, our attention was drawn to the
directions of this Court in the case of Midula Avasthi and
O hers v. University of Delhi and Others, [1988] 3 SCR 762:
"In this background we are of the view that the
i npasse created on account of the rival clains advanced by
the freshers and the seniors has to have a rough and ready
solution-yet not arbitrary and as acceptable and satisfying
as possible. W find that the two-year degree course spe-
ciality-wise has 149 seats while the three-year degree
course has 139 seats. For conveni ence we extract the partic-
ulars nmade avail able at page 4 of the Bulletin of Informa-
tion. It may be pointed out that there are 1003 candi dates
as against total 270 vacancies (degree and di pl ona courses
together) for the seniors; and there are 33 1 candidates as
agai nst 205 vacancies for the two courses for the freshers.
Wth a viewto providing sone nore seats for seniors we
suggested’ to M. Rao appearing for the University that the
nunber of seats may be increased and he has on instructions
agreed, provided the Union of India provides funds and the
Medi cal Council agrees to accommpdate. There are 21 special -
ities as indicated above. W direct that the University
shal |l create one seat in-every speciality and thus 21 addi-

tional seats will be avail able over and above the 149 seats
fixed by the University representing the 75% quota. To this
enhanced nunber of seats the 25%reservation of Al India

Sel ection shall not apply. Fromthe reserved seats made for
the freshers, 21 seats being one fromevery speciality shal
be taken away and nade available to the seniors. Thus 42
seats in all will be available for the seniors in the Post-
Graduate course to be filled up on the basis of ‘inter se
nerit keeping the senior group apart.

The creation of the 21 seats will involve  addi-
tional funds to be provided by the Union of India. It wll
also require approval of the Medical Council of India and
there
911
wi Il perhaps also be necessity for pernmitting the variation
of guide-student ratio. Since it is for one year and there
would be no scope for recurrence and this has -arisen .in
pecul iar circunstances explai ned above, we direct the CGov-
ernment of India to take our order nmade wi thout hearing it
with a sense of understandi ng and nake the necessary provi-
sions. W also suggest to the Indian Medical Council to
provi de the necessary acconmnodati on by rel axing the require-
ments. These may be done quickly so that the time schedule
may not be affected.”

Based on the above observations, an application has / been
filed before us praying that directions may be issued to the
State of create, with the approval of the Medical Council of
I ndi a, an adequate nunber of additional seats to acconmodate
all the applicants in the second year of the degree ' course
in some speciality subject to the other rules in force in
the State in this behalf. W do not know how far this will
be feasible having regard to the position prevalent not only
in the ML.N Medical College but also elsewhere in the
State. W& do not know how many additional seats will have to
be created on this footing and whether it is at all possible
to do so. We, therefore, give no specific directions but
leave it to the State Governnent to review the situation in
the entire State and see if any solution that will accom-
date all the contestants, who qualify on nerit, can be found
out. However, any such review should not stand in the way of
the immrediate consideration-subject to other rules in
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force--of the wit petitioners for admssion as "junior
resi dents--2nd year". They have already | ost al nbst one year
of the degree course though, presumably, (except perhaps for
one) they have been continuing their studies in the post-
graduate courses where they had been earlier admtted. This
shoul d be set right and such of those as are admtted shoul d
be enabled to nake up for lost time and to conplete their
post graduate course, if possible, by the end of 1991

Wth the above observations, these appeals are dis-
m ssed. W, however, make no order as to costs.
R S. S Appeal s di sni ssed.
912




