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ACT:

United Khasi and Jaintia Hlls -Autononmous District
(Managenent and Control of Forests) Act, 1958-ss. 3, 4, 8,
11 & 13 and Jowai ‘Aut onomous District (Adm nistration) Act,
1967- Royal ty on tinber brought from private forests-Wether
in the nature of a tax-Wether constitutionally valid.

Constitution of India, Art. 244 (2)/Sixth Schedul e,
Paragraphs 3 and 8-Nature and scope of powers of District
Counci | s- Conpetency to | evy fees.

HEADNOTE:

The Autononous District of Jowai, which was previously
as subdivision of the United Khasi Jaintia Autonomous
District, took the shape of an autononmous district wth
effect from Decenber 1, 1964 pursuant to a notification
i ssued by the Governor of Assam on Novenber 23, 1964.

The District Council canme into being on March 23, 1967
and in that very year it passed the Jowai Autononous
District (Administration) Act, 1967. By virtue  of s. 3 of
that Act, the United Khasi and Jaintia Hills Autononous
District (Managenment and Control of Forests) Act, 1958 and
the Rules framed under it, were adopted and nade applicable
to the Autononobus District of Jowai. Subsequently, on Apri
20, 1968 the Secretary of the Executive Conmittee of the
District Council issued a notification in exercise of its
power under s. 8 of the latter Act fixing the rates of
royalty chargeable on red pine, white pine and |og pine
tinmber grown in the private forests situated wthin the
jurisdiction of the District Council

The respondents having beconme liable to pay the
royalty, as specified in the Notification, instituted wit
petition in the High Court, questioning the conpetence of
the District Council and its Executive Commttee and
officers to levy royality on the tinber that came from
570
private forests within its jurisdiction, contending that the
royalty, in question, which was in the nature of tax was not
leviable by the District Council since it had no authority
under the Constitution and the I|laws nmade thereunder to
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i npose the said | evy.
The District Council <contested the wit petitions

contending that since the private forests were also under
its nmanagenent and control under the provisions of the | aw
in force in that area, it was open to it to levy the royalty
even though it may be in the nature of a tax, and that even
though a tax cannot be levied on the trees grown in private
forests, since the District Council had the conpetence to
levy tax on lands and buildings, the trees in the private
forests being grown on such land the C tax in question
could be treated as tax on land which it was entitled to
levy. It was further contended that even if it could not
levy a tax, such anount can be realised by way of fee in
order to neet the expenses . incurred by the District Counci
m connection wth the managenent and control of the private
forests; that the forestsin question were not private
forests and so the respondents could not nmamintain the
petition at

The High - Court found that the forests in question were
private forests and held that the D strict Council had no
constitutionalauthority to inpose either royality or tax or
fee on these forests and that the notification dated 20th
April, 1968 issued under s. 8 of the Act was ultra vires and
not sanctioned by the Sixth Schedule of the Constitution
and issued a wit/ of  mandanus restraining the District
Council from realising royalty from the petitioner-
respondents in respect of tinber extracted by themfromthe
two private forests situated within the jurisdiction of the
District Council.

In the appeals to this Court by special |eave by the
District Council, on the question of the constitutiona
validity of the Notification dated April 20, 1968 and
whet her the royalty levied could be realised by the District
Council in respect of trees in private forests.

Di sm ssing the Appeal s, the Court,

N

HELD: 1. Wat is sought to be recovered under the Act
is not royalty since the forest does not belong to the
District Council. The anobunt <clained is a  conpul sory
exaction of nmoney by a public authority for public purposes
enforceable by law and is not a paynent for services
rendered. It is truly, in the nature of a tax. [584C- D
571

2. Section 4 of the United Khasi and Jaintia Hills
Autononpbus A District (Managenment and Control of Forests)
Act, 1958 which prohibits renoval of forest produce except
on payment of royalty, refers to protected Forests, Geen
Bl ocks and Raid Forests. It does not refer (to private
forests. Section 8 of the Act, under which the inpugned
notification is issued nerely says that the Executive
Committee may nmke rules fixing the rates of royalty for
each class of trees, tinber or forest produce. [582GH
583A]

3. Paragraph 3 of the Sixth Schedule to the
Constitution does not contain any subject which authorises
the District and Regional Councils to |levy taxes. It confers
powers on the said Councils to nake laws only to regul ate
matters specified therein. The subjects relating to taxation
are dealt with separately in Paragraph 8. [585D

4.1 The levy in guestion does not come wthin
subparagraphs ( 1) and (2) of Paragraph 8, which authorised
levy of tax on lands and buildings. If the levy is land
revenue then it should have been fixed in accordance with
the principles for the tine being followed by the Governnent
of the State in assessing lands for the purpose of |and
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revenue as required by sub-paragraph (1). It cannot be
sustai ned as any other kind of tax on land since the royalty
payabl e has no reference to the extent of the land and the
nature of the land and its potentialities. [584E-(

K. T. Moopil Nair v. The State of Kerala & Ors., [1961]
3 SSCR 77, distinguished.

4.2 The royalty in question is not covered by cls. (a)
and (c) of Paragraph 8(3) either, for it cannot be said to
be a tax on profession, trade, calling and enpl oynment or a
tax on the entry of goods into the market for sale therein
The appellants have not been able to establish that the
i mpugned royalty was |leviable wunder any other provision
[ 584D E]

4.3 The levy is a tax only on the tinber which is
brought from private forests. The notification in
unanbi guous terns says that the royalty shall be on the
squared log pines, but it has. no reference to the |land on
whi ch those trees have grown. The District Council has no
power to /levy such a tax on forest produce under Paragraph
8. [584GH

5. Though Paragraphs3 and 8 of the Sixth Schedul e of
the Constitution follow-al nost the sane pattern in which the

subjects in List | and List |1l of the Seventh Schedule to
the Constitution have been en- H
572

unerated, the |legislative powers in respect of certain
topics nmentioned in Paragraph 3 and the power to |evy taxes
specified in Paragraph 8 of the Sixth Schedul e enjoyed by
the District Councils cannot be equated wth the plenary
powers enjoyed by a legislature. Their powers to make | aws
are limted by the provisions of the Sixth Schedule. The
Courts cannot constructively enlarge their powers to make
| aws. [580B- (]

District Council of United Khasi & Jaintia. Hlls &
ors. Etc. v.Mss Sitimon Sawian Etc., [ 1972] 1 S.C R 398
at page 407, referred to.

6. The Hi gh Court erred in holding that even fees could
not be I|evied under Paragraph 3 of the Sixth Schedul e. The
Act was enacted for the purpose of naking  provisions
regardi ng the nmanagenent and the control of forests in
exercise of the powers conferred by Paragraph 3(1)(b). There
is no specific reference to the power to levy any fees in
respect of any matter nentioned in Paragraph 3 sinilar to
the corresponding provisions in the penultinate entry  in
List I and the last entry in the other two Lists in the
Seventh Schedule to the Constitution. But having regard to
the nature of a fee, which is an anmount |evied as quid pro
guo for services rendered, the power to levy fees in respect
of any of the matters nentioned in Paragraph 3 should be

necessarily inplied. But such fee shoul d not be
di sproportionately very high, i.e., a tax in <disguise.
Therefore, even though there is no express provision to |evy
such fees, the District Council can levy fees ‘under

Paragraph 3. But that would not save the Notification since
there is no material placed before the Court to uphold it on
that ground. 1In the absence of any evidence showing the
expenses incurred by the District Council towards the
services rendered and the total anobunt of royalty realised
by it |levy cannot be upheld even as a fee. [585D F]

The Conmi ssi oner, Hindu Religi ous Endowrents, Madras v.
Sri Lakshmindra Thirtha Swam ar of Sri Shirur Miutt, [ 1954]
S.C.R 1005 and OM Parkash Agarwal and ors. v. Gri Raj
Ki shori and ors., [1986] 1 S.C.C. 722, referred to.

7. The H gh Court rightly held that the forests in
guestion were private forests. It has not been shown by the
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appel l ants that they belong to any other category of forests
referred toins. 3 of the Act. The Notification purports to
levy royalty on tinmber brought from private forests. |If
there were no private forests at all the District Counci
woul d not have issued the notification |evying royalty on
timber got fromprivate forests. [585G H

573

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal Nos A 2069-
70 of 1972

Fromthe Judgnent and. order dated 31.7.1972 of the
Gauhati High Court in Cvil Rule Nos. 477 and 483 of 1968.

D. N. Mukherjee and Rajan Mikherjee for the Appellants.

S. K. Nandy for the Respondents.

The Judgenent of ‘the Court was delivered by

VENKATARAM AH, J. Civil Appeal Nos 2069 of 1972 and
2()70 of 1972 by special |eave are filed agai nst the common
Judgnent dated 31.7 1972 in Civil Rule Nos. 477 of 1968 and
483 of 1968 respectively onthe file of the H gh Court of
Assam Nagal and, Meghal aya, Mani pur & Tripura Since comon
guestions of |law ari'se for consideration in these tw cases,
they are disposed of by this comobn judgnent D

The respondents in these two -appeals are forest
contractors and they were operatingin two forests called
Lum Langkaraw and Lunkhliem Moriap alleged to be bel ongi ng
to Joseph and Kailla Rynbai. These forests are situated
within the jurisdiction of the District Council of the Jowa
Aut ononous District, Jowai (hereinafter refer- red to as

"the District Council’) -Appellant No. | herein. On Apri
20, 1968 the Secretary of the Executive Committee ' of the
District Council issued a notificationlevying royalty in

exercise of its power under the United Khasi and Jaintia
Hills Autononobus Districts « (Managenent and Control of
Forests) Act, 1958 (Act 1 of 1959) (hereinafter referred to
as 'the Act’) on red pine, white pine and |og pine tinber
grown in the private forests si tuated wi t hin t he
jurisdiction of the District Council at the rates specified
therein. The Notification reads thus:
"No. JAD/ FOR/ 68/ 26 Dated, Jowai, April 20, 1968.
In exercise of the power conferred  under
Section 8 of the UK and J. Hills Autononous
Di strict (Managenent and Control-of Forests) Act,
1958 as adopt ed under the Jowai Aut ononous
District (Admnistration) Act, 1967, the Executive
Conmittee of the Jowai Autonompus District Counci
is pleased to fix a flat Rate of Royalty for/ both
red pine and white pine a 80 P. per cubit foot for
all H
574
the squared log pine tinber irrespective of the
girth classes other than the pine tinber that cone
fromprivate forests, for the squared |og pine
timber from the private forests that are to go
outside the Jowai Autononous District for trade
purposes, the rate of Royalty is fixed at half of
the above scheduled rate, i.e, 40 P. per cft The
above rates wll take i mediate effect and nodify
Rule 2 of the UKand J Hlls Autononous Distt.
(Managenent and Control of Forests Rates of
Royalty) Rules, 1959 as far as its application to
white pines and red pines is concerned. This
supercedes all orders on the subject
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Sd/ - D. Passah
Secretary, Executive Conmittee
Di strict Counci l
Jowai Autononous District Jowa
As the respondents becane liable to pay the royalty, as
specified in the Notification, they instituted the wit
petitions in the Hgh Court, out of which these appeals
arise, questioning the conpetence of the District Counci
and its Executive Committee and officers to levy the royalty
in accordance with the Notification on the tinber that cane
from private forests wi t hin its jurisdiction. The
respondents, anong other pleas contended that the royalty,
in question, which was in the nature of tax was not |eviable
by the District Council since it had no authority under the
Constitution and the | aws nmade thereunder to inpose the said
levy. On behalf of the District Council it was con tended
that since the private forests were also under the
management, and control of the District Council under the
provisions of ~the law in force in that area, to which a
detail ed reference would be nade here after, it was open to
it to levy the royalty even though it nmay be in the nature
of a tax. It was next ~contended on behalf of the District
Council that even though a tax cannot be levied on the trees
growmn in private forests, since the District Council had the
conpetence to levy tax on |lands and buildings and the trees
inthe private forests were grown on-the land the tax in
guestion could be treated as tax on land which it was,
therefore, entitled to levy. It was text contended that even
if it could not levy a tax, such anobunt can be realised by
way of fee in order to neet the expenses incurred by the
District Council in connection wth the nmanagenmrent and
control of the private forests. Lastly it was contended that
the forests in question were not private forests and so the
respondents could not nmaintain the petition at all | After
heari ng
575
the |l earned counsel for the parties, the Hi gh Court found
that the A forests in question were private forests and
further held that the District Council had no constitutiona
authority to inpose either royalty or tax or fee on private
forests and that the Notification dated 20th April, 1968
i ssued under section 8 of the Act was ultra vires and not
sanctioned by the Sixth Schedule of the Constitution. As a
consequence of the above finding, the Hi gh Court issued a
wit of mandanmus to the appellants (respondents-in the wit
petitions) restraining themfromrealising royalty fromthe
respondents in respect of timnber extracted by themfromthe
two forests referred to above

Aggri eved by the judgments/orders passed by the Hi gh
Court in the said wit petitions, the District Council and
others who were respondents in the wit petitions, have
preferred these appeals to this Court by special |eave.

The Autonomous District of Jowai was previously a
subdi vi sion of the United Khasi Jaintia Autonomous District
and took the present shape of an autononous district with
effect from Decenber 1, 1964 pursuant to a notification
i ssued by the Governor of Assam on Novenber 23, 1964. The
District Council canme into being on March 23, 1967 and in
that very year it passed the Jowai Autonomous District
(Admi nistration) Act, 1967. By virtue of section 3 of that
Act, the Act and the Rules framed under it were nade
appl i cabl e to t he Aut ononous District of Jowai .
Subsequently, on April 20, 1968 the Executive Comittee of
the District Council issued the inpugned notification which
is set out above in exercise of its powers conferred by
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section 8 of the Act, fixing the rates of royalty chargeable
on the different types of tinber nentioned therein at the
rates specified init.

In these appeal s we are concer ned with t he
constitutional validity of the above said notification. The
area which lies within the jurisdiction of the District
Council is a tribal area, which originally formed part of
the State of Assam Part X of the Constitution provides for
the administration of the Schedul ed and Tribal Areas. C ause
(2) of Article 244 of the Constitution, as it was originally
enacted, reads thus: G

"244 (2). The provisions of the Sixth Schedule
shall apply to the admnistration of the triba
areas in the State of Assam "

By the Assam Reorganisation (Meghal aya) Act, 1969 (Act
55 of
576
1969) the  autononous State of Meghalaya was formed within
the State of Assam conprising the territories which fornmed
part of  ‘the Autononmpus District of United Khasi-Jaintia
H1lls including Jowai Autononpus District and the Garo
Hlls. Certain provisions of ~the Sixth Schedule to the
Constitution were anended by the said Act and the sanme were
brought into force from April 2, 1970. By the North-
Eastern, Areas (Reorganisation) Act, 1971 the new State of
Meghal aya was created conprising the territories of the
aut ononmobus State of Meghalaya and the -cantonnment and
muni ci pality areas  of Shillong town. The said State was
i naugurated on January 21, 1972.

Article 244(2) of the Constitution, with effect from
January 21, 1972, reads thus:

"244 (2) The provisions of -the Sixth Schedule
shall apply to the administration of the triba
areas in the States of ‘Assam  Meghal aya and the
Union Territory of Mzoram"

The Sixth Schedule of the Constitutions, as it now
stands, is entitled 'Provisions as to the Adm nistration of
Tribal Areas in the States of Assam and Meghal aya and in the
Union Territory of Mzoram . The provisions of that Schedul e
with which we are concerned have not undergone any materia
change al though there have been several anendments in that
Schedul e since the comencenent of the Constitution. They
are applicable to the tribal areas within the jurisdiction
of the District Council of Jowai-Appellant No. 1in these
appeal s.

Paragraph 1 of the Sixth Schedule to the Constitution
provides that subject to the provisions of that paragraph
the tribal areas in each itemof Parts I, Il and Il of the
tabl e appended to paragraph 20 of that Schedul e shall” be an
autonomous District. If there are different Schedul ed Tri bes
in an autononous district, the Governor nmay, by public
notification divide the area or areas inhabited by theminto
aut ononmous regions. The Governor has been given power to
alter the boundaries of the autononpbus districts and the
procedure for doi ng reorgani sation of the autononous
district is given in sub-paragraph (3) of Paragraph | of the
Sixth Schedule to the Constitution. Paragraph 2 of that
Schedul e provides that there shall be a District Council for
each autononmous district consisting of not more than thirty

menbers, of whom not mnore than four persons shall be
nom nated by the Governor and the

577

rest shall be elected on the basis of adult suffrage. There
shall be a A separate Regional Council for each area

constituted an autononous region under sub-paragraph (2) of
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Paragraph 1 of that Schedule. Each District Council and each

Regi onal Council shall be a body corporate by the nane
respectively of "the District Council of (nane of district)"
and "the Regional Council of (name of region)", shall have

perpetual 1 succession and a common seal and shall by the
sai d name sue and be sued. Subject to the provisions of that
Schedule, the administration of an autononmpus district
shall, insofar as it is not vested under that Schedule in
any Regional Council within such district, be vested in the
District Council for such district and the adninistration of
an aut ononous region shall be vested in the Regi onal Counci
for such region. In an autonomous district with Regiona
Councils, the District Council shall have only such powers
with respect to the areas wunder the authority of the
Regi onal Council as nay be delegated to it by the Regiona
Council in additionto the powers conferred on it by that
Schedul e with respect to such areas. The District Council of
Jowai Autononpus District-Appellant No. 1 is one such
District Council. But as nentioned earlier it was a part of
the United Khasi-Jaintia Hills Autononous district prior to
Decenber, 1, 1964
Paragraphs 3 and 8 of " the Sixth Schedule to the
Constitution read thus:
"3. Powers of the District Councils and Regi ona
Councils/to make laws.-(1) The Regional Counci
for an autononmpus region in-respect of all areas
wi thin such region and the District Council for an
aut ononmous ‘district in respect of all areas within
the district except those which are wunder the
aut hority of Regional Councils, ifany, within the
district shall have power to nmke laws wth
respect to-

(a) the allotnment, occupation or use, or the
setting apart, of |and, other than any |and which
is a reserved forest, for the purposes of
agriculture or grazing or-for residential or other
non-agricul tural purposes or for any other purpose
likely to pronote the interests of the inhabitants
of any village or town:,

Provided that nothing in such Ilaws shal
prevent the conpul sory acquisition of any |and,
whet her occupi ed or unoccupied, for public
pur poses (by the Governnent of the H

578
State concerned) in accordance wth the law for
the tinme being in force aut hori si ng such
acqui sition;

(b) the managenent of any forest not being a
reserved forest;

(c) the wuse of any canal or water-course for
the purpose of agriculture;

(d) the regulation of the practice of jhum or
other fornms of shifting cultivation

(e) the establishment of village or  town
conmittees or councils and their powers;

(f) any other natter relating to village or
town ad mnistration, including village or town
police and public n health and sanitation

(g) the appointnment or succession of Chiefs
or Headnen;

(h) the inheritance of property;

(i) marriage and divorce;

(j) social custons.

(2). In this paragraph, a 'reserved forest’ means
any area which is a reserved forest under the
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Assam Forest Regul ation, 1891, or under any other
law for the tine being in force in the area in
qguesti on.

(3) All  laws made under this paragraph shall be
submtted forthwith to the Govenor and, unti
assented to by him shall have no effect.™

"8. Powers to assess and collect |and revenue and
to inpose taxes.-(1) The Regional Council for an

aut onormous region in respect of all lands, within
such region and the District Council for an
aut ononmous district in respect of all lands within

the district except those which are in the areas
579
under the authority of Regional Councils, if any,
within the Adistrict, shall have the power to
assess and col |l ect revenue in respect of such
| ands in- accordance with the principles for the
time being foll owed by the Government of the State
in assessing |ands for the purpose of |and revenue
in the State generally. R
(2) The Regional Council for an autononpus region
in respect to areas wthin such region and the
District Council ~for an autonomous district in
respect of’ all areas in the district except those
which are under the aut hority of Regi ona
Councils, if any, within the district, shall have
power to levy and collect taxes on |ands and
buil dings, ‘and tolls on persons resident wthin
such areas.
(3) The District Council for~ an " aut ononous
di strict shall-_have the power to |evy and coll ect
all or any of the following taxes wthin such
district, that is to say- n

(a) taxes on professions, trades, callings
and enpl oynent s;

(b) taxes on aninmals, vehicles and boats;

(c) taxes on the entry of goods into 'a narket
for sale therein, and tolls on passengers and
goods carried in ferries; and

(d) taxes for the naintenance of schools,
di spensari es of roads.

(4) A Regional Council or District Council, as the
case may be, may nmake regulations to provide for
the levy and collection of any of the taxes
specified in sub-paragraphs (2) ~and (3) of this
paragraph and every such regulation shall be
submitted forthwith to the Governor and, unti
assented to by him shall have no effect ™"

It is seen from Paragraph 3 and Paragraph 8 of the
Sixth Schedule to the Constitution set out above that the
District Councils and Regional Councils in addition to
speci fied executive functions conferred on them by the other
Par agraphs in that Schedul e have been
580
given legislative powers in respect of certain topics
nentioned in Paragraph 3 and the power to |levy the taxes
specified in Paragraph 8 of that Schedule. The powers
enjoyed by these District Councils cannot be equated with
the plenary powers enjoyed by a legislature. Their powers to
make laws are limted by the provisions of the Sixth
Schedul e. The Courts cannot constructively enlarge their
powers to mmke laws. (Vide District Council of United Khas
& Jaintia Hlls & ors. Etc. v. Mss Sitinmon Sawi an Etc.)
[1972] | S.C.R 398 at page 407. Paragraphs 3 and 8 of the
Sixth Schedule to the Constitution follow alnpst the same
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pattern in which the subjects in List | and List Il of the
Seventh Schedule to the Constitution have been enumerated.
Wiile the subjects relating to taxation are dealt with
separately in Paragraph 8, Paragraph 3 does not contain any
subj ect which authorises the District and Regi onal Councils
to levy taxes. Paragraph 3 confers powers on the said
Councils to mmke laws only to regulate matters specified
therein. Paragraph 3(1)(b) enpowers the District Council to
nake laws wth respect to the managenment of any forest not
being a reserved forest. Paragraph 3(2) defines a 'reserved
forest’ as any area which is a reserved forest under the
Assam Forest Regul ation, 1891 or under any other |aw for the
time being in force, in the area in question. It may al so be
noted that there is no specific reference to the power to
levy any fees in respect of any natter nentioned in
Paragraph 3 in the Sixth Schedule to the Constitution
simlar to the corresponding provisions in the penultimate
entry in List | and the last entry in the other two Lists in
the Seventh Schedule to the Constitution. But having regard
to the nature of a fee, which is an anount |evied as quid
pro quo for services rendered, the power to levy fees in
respect of any of the matters nmentioned in Paragraph 3
shoul d be necessarily inplied. But such fee should not be
di sproportionately very high, i.e., a tax in disguise. The
Act was enacted /for the purpose of naking provisions
regardi ng the nanagenent and the control of forests (which
are not reserved forests) in the area Wwithin t he
jurisdiction of the District Council in exercise of the
powers conferred by Paragraph 3(1)(b) of the Sixth Schedul e
to the Constitution.
Section 3 of the Act refers to six different kinds of
forests. That section reads thus:
"3. Classification of Forests ~-The forests to
which this Act applies -are classified under the
fol |l owi ng categori es:
(i) (a) Private For est s- These are forests
bel ongi ng to an
581
i ndi vidual or «clan or joint clans which are grown
or inherited by himor themin recognised Private
l ands (R Kynti);
(b) Law R - Summar - These are forests belonging to
an individual <clan or joint <clans (which are)
grown (or in-herited) by himor themin a village
or conmmon raj |and.
(ii) Law Lyng-doh, Law Kyntang, Law N am These
are forests set apart for religious purposes and
hitherto man aged or controlled by the Lyngdoh or
ot her person or persons to whom the religious
cerenonies for the particular locality or village
or villagers are entrusted.
Expl anation: Lyngdoh in this particular respect is
a religious head and not the adm nistrative head
mentioned in section 2(r).
(iii) Law adong and Law shnong: These are village
forests hitherto reserved by t he vill agers
thensel ves for conserving water, etc. for the use
of the villages and nmanaged by the Sirdar or
headrmen with the help of the Village Durbar
(iv) Protected Forests: These are areas already
decl ared protected for the growh of trees for the
benefit of the local inhabitants and al so forests
that may be so declared by rules under this Act.
(v) Geen Blocks: These are forests belonging to
an individual famly or clan or joint clans and
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raj lands already declared as Geen Block by
CGovernnments for aesthetic beauty and water supply
of the town of Shillong and its suburbs and al so
forests that may be declared by rules under this
Act .

(vi) Raid Forests: These are forests managed by
the Raid and wunder the control of the |oca
adm ni strative head subject to rules to be
prescribed by the District Council."

Section 4(a) of the Act provides that Private Forests
and Law R - Sumar which are nentioned in section 3(i)(a) and
(b) of the Act shal
582
be managed by the owners thereof subject to the rules that
may be framed by District Council fromtime to tinme in the
general interest of the forestry of the district. Private
Forests are forests belonging ~to an individual or clan or
joint clans which are grown or inherited by himor themin
recogni sed private l'and (Ri Kynti). In section 4 of the Act,
as regards renoval of forest produce it is provided thus:

"Renoval of Forest produce: No timber or forests
produce shall ~be removed for the purpose of sale,
trade or business from Protected Forests, G een
Bl ocks, Raid Forests without the order in witing
of the Forest officer of the District Counci
whi ch order’ nmay be given only on previous receipt
of the royalty on such tinber or forest produce at
rates as may be prescribed by the District
Counci | .

Provi ded:

(i) that the royalty on tinmbers of reserved trees
fromRaid Forests shall be half the full rates in
respect of persons living in the nei ghbouring area
of the Forest where the tinber is needed for their
own donestic use, i.e., for building purpose only;
(ii) that no royalty shall be charged for the
renoval of tinber from G een Blocks by the owners
thereof, or for the renoval of the tinber or any
forest produce froma Raid Forest by the nmenbers
of the Raid for their own domestic use;

(iii) that all royalty realised shall be credited
to the District Fund,

(iv) that the District Council shall quarterly
give to the Sienships, Doll oiships and Sirdarships
a share of the royalty at a percentage to be
prescribed by it."

It may be noticed that the above part of section 4 of
the Act refers to Protected Forests, Green Blocks and Raid
Forests and if any person wants to renove tinber for sale
etc. he should pay royalty at the rates to be prescribed by
the District Council. It does not refer to Private Forests.
Section 8 of the Act under which the inpugned notification
is issued nerely says that the Executive Comittee may make
583
rules fixing the rates of royalty for each class of trees,
timber or forest A produce which shall be published in the
Assam Gazette. Section 11 of the Act refers to royalty
payable in respect of tinber in Private Forests. It reads
t hus:

"11. Al tinber or forest produce removed from
Private Forests and Law Ri -Sumar shall be liable
to paynent of half the full rates of royalty
prescri bed for such tinber or forest produce under
section 8 above, when exported beyond the District
or when brought to Shillong in vehicles for
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pur poses of trade;
Provided that the Executive Commttee may
direct that any rule nmade under this Section shal
not apply to any specified class of tinber or
other forest produce or to any specified |oca
area."
Under section 13 of the Act, the Executive Conmittee of
the District Council may regulate felling of trees etc.
Section 13 of the Act reads thus:
"13. Powers to regulate felling of trees; etc. -
The Executive Committee shall have power to-
(a) regulate or prohibit the kindling of fires,
and prescribe ‘the precautions to be taken to
prevent the spread of fires;
(b) regulate or prohibit the felling, cutting,
gi rdling, marking; lopping, tapping or injuring by
fire or otherwise ~of any trees, the saw ng
conversion and renmoval. and the collection and
renoval of other forest produce;
(c) regulate or prohibit the boiling of catechu or
the burning of Lime or charcoal
(d) regulate or prohibit the cutting of grass and
pasturing of° cattle and regulate the payment, if
any, to be made for such cutting or pasturing;
(e) regulate the sale or free grant of forest
produce; and
(f) Prescribe or authorise any forest officer to
prescribe
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subject to the control of the Executive Comittee,
the fees, royalties for other paynents for forest
produce, and the manner in which such fees,
royalties, or other paynents are to be levied, in
transit or partly in transit or otherw se."

The question before us i's whether the royalty |evied by
the inmpugned notification can_ be realised by the District
Council in respect of trees in (private forests. "Royalty’
according to Jowitts' Dictionary of English Lawneans 'a
paynment reserved by the grantor or patent, |ease of ‘a mne
or simlar right and payabl e proportionately to the use made

of the right by the grantee’. In the true sense what is
sought to be recovered wunder the Act is not royalty since
the forest does not belong to the District Council. The

amount clai med by way of royalty under the Notification is a
conpul sory exaction of noney by a public authority for
public purposes enforceable by law and is not a paynent for
services rendered. It is truly, in the nature of a tax.

In the H gh Court various clains were put forward in
support of the inpugned levy. It was contended that the
royalty in question cane under <clauses (a) and  (c) of
Paragraph 8(3) of the Sixth Schedule to the Constitution,

nanely, taxes on pr of essi on, trades, cal l'i ngs and
enpl oyment, or taxes on the entry of goods into market for
sale therein. It being neither of the two kinds of taxes,

referred to above, the H gh Court rightly rejected the above
contenti on.

It was next urged before the High Court that the |evy
cane wthin sub-paragraphs (1) and (2) of Paragraph 8 of the
Sixth Schedule to the Constitution which authorised |evy of
tax on lands on the ground that the trees were growi ng on
the land. The sane contention is again pressed before us. W
find it difficult to agree with the above subm ssion since
if the levy is land revenue then it should have been fixed
in accordance with the principles for the time being
followed by the Government of the State in assessing | ands
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for the purpose of land revenue in the State generally as
required by sub-paragraph (1) of Paragraph 8 of the Sixth
Schedule to the Constitution. It cannot be sustained as any
other kind of tax on land since the royalty payable has no
reference to the extent of the Iand and the nature of the
land and its potentialities. It is a tax only on the tinmber
which is brought from private forests. The notification in
unanbi guous terns says that the royalty shall be on the
squared log pines. It has no reference to the land on which
those trees have grown. In pith and substance it is a tax on
forest produce grown on private |lands. The District Counci
has no
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power to levy such a tax on forest produce under Paragraph 8
of the Sixth Schedule to the Constitution. Reliance was,
however, placed on the mnority judgnment of Justice Sarkar
in KT. Moopil Nair v. The State of Kerala & Ors., [1961] 3
S.CR 77 .in support of the plea that |ands on which forests
grew could be taxed under” entry ’'tax on lands and
bui | di ngs’ . The inmpugned | evy being not a tax |levied on |and
as we have pointed out above, ~the said observation in the
above decision is not —useful to the appellants. W my add
that the very same I|earned Judge has observed at page 106
that no tax could ‘'be levied by a State Legislature on
forests as such while tax may be levied on the | and on which
forests grew. But we are convinced that the |levy in question
is not alevy on land. This contention has, therefore, to
fail.

The appel | ants ‘have not been able to establish that the
i mpugned royalty was |eviable under any other provision. It
was no doubt true that it was argued before the H gh Court
that it was open to the District Council to levy fees as
quid pro quo for the services rendered by it to the forest
owners or contractors. The High Court erred in holding that
even fees could not be |evied under Paragraph 3 of the Sixth
Schedul e to the Constitution. W have already held that even
though there is no express provision to |levy such fees, the
District Council <can levy fees under Paragraph 3. But that
woul d not save the Notification since there isno nateria
pl aced before the Court to uphold the Notification on that
ground. No evidence is placed before the Court show ng the
expenses incurred by the District Council towards the
services rendered and the total anpbunt of royalty realised
by it. Unless the levy satisfied the true characteristics of
fee as laid dowmm by this Court in The Comm ssioner, Hi ndu
Rel i gi ous Endowrents, Madras v. Sri Lakshnmindra - Thirtha
Swami ar of Sri Shirur Mutt, [1954] S.C.R 1005 it cannot be
upheld even as a fee (See al so On Parkash Agarwal and Ors.
v. Gri Raj Kishori and Ors., [1986] 1 S.C.C. 722.)

Insofar as the question whether the forests from which
the respondents were bringing tinber were private forests or
not, we find that the H gh Court after considering all the
rel evant facts before it has recorded a finding that they
are private forests. It is not also shown by the appellants
that they belong to any other category of forests referred
in section 3 of the Act. The plea of the appellants in the
statenment of objections before the H gh Court was that there

were no private forests at all in Jowai District. This
statenment cannot be accepted as the Notification purports to
levy royalty on tinber brought from private forests. |If

there were no private forests at all the District Counci
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woul d not have issued the Notification |evying royalty on
timber got fromprivate forests. In any view of the matter,
there is no sufficient ground to disturb the finding of the
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Hi gh Court on the above questi on.

In the result these appeals fail and they are di snissed
but, we however, set aside the finding of the H gh Court
that no fees can be levied by the District Council in
respect of matters enunerated in Paragraph 3 of the Sixth
Schedul e to the Constitution.

There is no order as to costs.

P.S. S Appeal s di sm ssed.
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