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ACT:

Representati on of the People Act (43 of 1951), s. 123 (2)
and (4)-Expression of opinion that candidate not qualified-
If amounts to undue influence under s. 123 (2) or corrupt
practice under s. 123 (4).

El ecti on to Legi sl ative Counci | from Gr aduat es’
constituency-1f non-political-

Constitution of India, 1950, Art. 171(3) (a) (b) and (c)-If
Candi dat e shoul d be menber of electoral college.
Practice-1nposition of penal Costs.

HEADNOTE:

In 1967, the first respondent and S contested for election
for a seat in the Madras Legislative Council fromthe City
Graduates’ constituency, which fell vacant. S was declared
elected and his election was challenged by the first
respondent on the grounds, inter alia, that, (a) in an elec-
tion fromgraduates’ constituencies political parties were
not conpetent. to sponsor candi dates, and- S, having  been
sponsored by the Swatantra Party, was not qualified to, be a
candi date; and (b) that S was guilty of corrupt ~ practices
under s. 123(5) of the Representation of the People Act, 195
1. The High Court set aside the election of S on the -second
ground. On the first ground, while holding that there was
no cvidence that S was sponsored by a political party, the
Hi gh Court observed that election to the Legislative Counci
from the Graduates’ constituency was a non-party election
and that political parties should not nom nate any candi date
for that election. This Court, in appeal, confirned the
finding of the High Court that Swas guilty of corrupt
practices, but did not at all touch on the observations of
the Hi gh Court.

In 1970, the first and second respondents contested for
el ection to the Legislative Council from the same
constituency, which was a two nenber constituency, and they
were both declared elected. The first respondent objected
to the candidature of the second respondent before the
Returning Oficer, on the grounds, (1) that the H gh Court
had decided in the earlier election petition against S, that
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the constituency was a non-political one and that the second
respondent, having been sponsored by the Swatantra Party,
any votes given to himwould amount to throwing away the
votes; and (2) that the second respondent was not a,
graduate and hence, was not qualified to be a candidate at
the el ection, The Returning Oficer rejected the objections,
but the first respondent continued the propaganda agai nst

the second respondent by publishing leaf. lets as well as
appeal s in newspapers. After the two respondents had been
decl ar ed el ected, the appellant, an elector in t he

constituency, filed an election petition, challenging the
election of the first respondent on the ground that by his
propaganda he was guilty of corrupt practices under s.123(2)
and (4).

The High Court, dism ssed the petition with penal costs.

In appeal to this Court.

887

HELD: (1) A debate whether a candidate was qualified to
stand or whether a political party was conpetent to nom nate
candi dates ~for a particul ar constituency cannot be undue
i nfluence within the neaning of s. 123(2). [891G H

(a) The first respondent placed his point of view before
the electorate and sought support for it fromthe judgnent
of the H gh Court and the second respondent. relied upon a
press note issued by the Election Conm ssion. Candidates in
elections are not only entitled to raise political issues
but can al so raise social, econom c and legal issues. [892A-
B]

(b) The first respondent did not nmake any attack. on the
character of the second respondent. The mere fact that
his contention was untenable ~did not convert it into undue
i nfluence. [89-2B, H]

S. K. Singhv. V. V. Gri, [1971] 2 S.C-R 197, referred

to.

(2) The first respondent was not guilty of any  corrupt
practice under 123(4). [891(Q

(a) H's propaganda that the second respondent /was not
qualified to be a candidate was only an opi ni on expressed by
hi m He did not make any statenent of fact and-an opinion
on a question of law could not be considered to be a
statenent of fact., The fact that the Returning Oficer held
that the second respondent was qualified to be a candidate
did not preclude the first respondent from debating the
i ssue before the electorate. [891D Q

(b) It could not be said that the opinion was neither~ bona
fi de nogroundl ess as the contention was accepted as - correct
by the Hi gh Court in an election petition filed against
second respondent, though that decision was reversed by this
Court. [891E]

(c) Also, the first respondent’s propaganda that the H gh
Court had held in the election petition against S, “‘that the
graduates’ constituency was a nonpolitical constituency
could not, be said to be a false statenent, because, the
Hi gh Court, in fact, said so. [891F- G

Quruji Shrihar Balirenz Jivatode v. Vithalrao and Os,
[1969] 2 S.C.R 766, referred to.

(3) This conclusion of the High Court, that the graduates’
constituency was a non-political one, however, was wong.
[ 894H]

In the form prescribed for nomnating candidates for
Legislative Assenblies there is a clolum requiring the
candidate to nention whether he belonged to a politica

party, and if so, to which party. The electors to the
Legi slative Assenmbly are by and large illiterate and to
facilitate the freedom of voting the synbol system had been
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i ntroduced. The synbols are of two type,, reserved and
free. it was necessary for he Election Conmission to know

whet her a candidate was a nonminee of a political party,
because, reserved 'synbols are allotted to candi dates spon-
sored by recogni sed political parties. The synmbol systemis
unnecessary in the elections to the Legislative Council
because, the electors are generally educated. Ther ef or g,
the absence of such a colum in the form prescribed for
nom nating candidates to the Legislative Council does not
lead to the inference that election to the Legislative
Council fromthe G aduates’ constituency is non-political
[894 F-H, 895 A-(C

(4) Article 171(3)(d) of the Constitution says that nmenbers
of the Assenbly should elect, as nearly as may be, 1/3
nmenbers of the Council from anbngst persons who are not
menbers of the Assenbly; but no

888

such stipulation is  made in the other clauses of the
Article. /But fromthat it could not be concluded that when
el ections —are held under clauses (a),(b) and (c) of Art.
171(3), the person to be elected nust be one who is a nenber
of the electoral college inquestion. The candidate may
either be a nenber of the electoral college or even an,
out si der. If a person possesses all "the qualifications
prescri bed in the Constitution as well as in the
Representati on of the People Acts and has not incurred any
of the disqualifications nentioned therein he is qualified
to be a ,candidate. [894D F]

G Nar ayanaswam v. G Pannersel vam and O's. Cvil Appea
No. 189 of 1971 decided on April 12, 1972, foll owed.

(5) In the circunmstances of this case here was no
justification for inposing penal costs.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 586 of 1971
Appeal under section 116-A of the Representation of the
Peopl e Act, 1951 fromthe Judgrment and order dated Decenber
15, 1970 of the Madras H gh Court in ElectionPetition No. 2
of 1970.

R M Sheshadri, K. C Agarwala, E. C Agarwala and A~ T.
M Sanpat h, for the appellant.

S. V. Qupte, S. S. Javali, P. C  Bhartari, J. B.
Dadachanji and Ravi nder Narain, for respondent No. 1.

S. S. Khanduja and Vi neet Kumar, for respondent No. 2.

The Judgrment of the Court was delivered by

Hegde, J. This is an election petitioner’s appeal under s.
116-A of the Representation of the People Act, 1951 (to be
hereinafter referred to as the Act). It relates to the
election to the Tami| Nadu Legislative Council “from the
Madras City Graduates’ constituency. The election was held
on April 11, 1970. Seven candidates contested in' that
el ecti on. The el ection was according to the principles  of
proportional representation by neans of single transferable
vot e. The Madras City Graduates’ constituency was a two
menber constituency. The 1st respondent, Vasantha Pai was
declared elected in the first count itself. The second
respondent Narayanaswany was declared elected in the second
count . The el ection of Vasantha Pai was chall enged by the
appel l ant Vardachari who is an elector in the constituency
in question on the ground that Vasantha Pai was gquilty of
corrupt practices nentioned in sub-ss. (2) and (4) of S. 123
of the Act. The Hi gh Court cane to the conclusion that the
petitioner has failed to make out his case and consequently
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di sm ssed the election petition. Hence this appeal
889
The charges | evell ed agai nst Vasantha Pai are : (1) that he
(Vasantlia Pai) falsely carried on propaganda to the effect
that the High Court of Madras had decided in an earlier
el ection petition between himand R N Seshadri that the
consti tuency in guestion is a non-political and
Nar ayanaswarny havi ng been sponsored by the Swatantra Party
any votes given to himw Il anmount to "throwi ng away" of the
votes and (2) that Narayanaswany being a non-graduate was
not qualified to be a candidate at the el ection.
It may be noted at this stage that Vasantha Pai did object
to the candidature of Narayanaswany before the Returning
Oficer on the two grounds nentioned earlier. The Returning
Oficer rejected those objections holding that there was no
material before himto show that Narayanaswany had been
sponsored by the Swatantra party and further that in his
view a non-graduateis not ‘disqualified from seeking
election 'from a _graduate constituency. Even after the
Returning Oficer rejected the contentions of Vasantha Pai
he adnmittedly carried on the propaganda referred to earlier
by publishing leaflets as well as appeals in the Newspapers.
Section 123 enumerates what are corrupt practices for the
purposes of the Act. Sub-s. (2) of that section to the
extent nmaterial for our present purpose reads
"Undue / i nfluence, that is to say, any direct
or indirect interference or att enpt to
interfere on the part of the candidate or his
agent, or of any other person wi th the consent
of the candidate or his election agent, wth
the free exercise of any el ectoral right."
(The proviso is not relevant for our - present
pur pose.)
Sub-s. (4) thereof says :
"The publication by a candidate or his agent
or by any other person, with the consent of a
candi dat e or his  election agent  of any
statenment of fact which is fal se, and which he
either believes to be false or does not
believe to be true, in relation to the
per sonal char acter or conduct of any
candidate, or in relation to the candidature
or withdrawal of any candidate, being a
statenment reasonably calculated to prejudice
the prospects of that candidate's election.”
Bef ore exanining the points in issue, it is necessary to set
out a few nore facts
In 1967 a seat in the Madras City G aduate& - constituency
fell vacant. For that seat election was held on August 21
1967. In
890
that el ection Vasantha Pai was one of the contestants. One
of the other contestants was R N. Seshadri. R N Seshadri
was decl ared el ected having secured the highest nunber  of
vot es. Thereafter Vasantha Pai chall enged the validity of
the election of Seshadri on various grounds. One of the
grounds taken by Vasantha Pai was that in an election from
gr aduat es constituencies political parties wer e not
conpetent to sponsor candidates, Seshadri having been
sponsored by the Swatantra party, was not qualified to be a
candi dat e. Yet another ground taken was that Seshadri was
guilty of corrupt practices comng within sub-s. (5) of s.
123 of the Act. The High Court set aside the election of
Seshadri on the ground that he was gquilty of corrupt
practices nentioned in sub-s. (5) of s. 123. Dealing wth
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the question whether Seshadri was qualified to be a
candi date at the election or not it observed that there, is

no sati sfactory evidence before it to cone to a conclusion
that Seshadri had been sponsored by a political party. But
proceedi ng further it observed
"It is quite well known that the election to
the Madras Legislative Council fromthe Madras
District Gaduates’ Constituency is a non-
party election. No party synbols are assigned

to the candidates. The political parties
cannot al so nonminate any candidate for this
el ection.”

Aggri eved by the decision of the H gh Court, Seshadri took
up the matter in appeal to this Court. This Court affirned
the finding of the Hi gh Court that Seshadri was guilty of
the corrupt practices nmentioned in sub-s. (5) of s. 123 of
the Act. Evidently this Court-was not invited to consider
the correctness  of the observations of the learned tria

judge that "election to the Madras Legislative Council from
the Madras District Gaduates’ Constituency is, a non-party
el ection". The judgnment of this Court did not touch that
poi nt .

After the decision  in Seshadri’s case, Vasantha Pa
persisted in carrying on propaganda that the Mdras Hi gh
Court had held that the election to the Madras Legislative
Council fromthe Madras District Gaduates’ Constituency is
a non-party election and no political party can sponsor a
candidate in that ‘election. He® also carried on t he
propaganda that Narayanaswany’'s -~ candi dat ure had been
sponsored by the Swatantra party and therefore according to
him he was not qualified to be a candi date.
Having set out these facts we will first consider ' whether
Vasantha Pai was guilty of a corrupt practice coming wthin
sub-s. (4) of s. 123. The charge under this head is ' based
on two grounds viz. that he had falsely carried on
propaganda that the H gh Court had ruled t hat the
constituency in question was a . non-political constituency
and further that he had carried on a fal se propaganda
891
that Narayanaswany was not qualified to be a candidate. The
ingredients of the corrupt practice nmentioned in-S. 123(4)
as set out by this Court in Guruji Shrihar Baliram Jivatode
v. Vithalrao and ors. (1) are
1. The publication by a candidate or his,
el ection agent or any other person with the
consent of the candidate or his election agent
of any statenent of fact.
2. VWhich statement is false and which. was
beli eved by the candidate to be false or at
any rate was not believed by himto be true;
3. The said statement relates - to the
personal character or conduct of a candidate
or in relation to his candi dat ure or
wi t hdrawal and
4, The same being a statenment reasonably
calcul ated to prejudice the prospects of that
candi date’s el ection.
Taking up first the propaganda of Vasantha Pai t hat
Nar ayanaswarmy was not qualified to be a candidate, it was
only an opinion expressed by Vasantha Pai. He made no
statenment of fact. An, opinion, nmuch less an opinion on a
guestion of |aw cannot be considered as a statenent of fact.
Further his opinion cannot be, said to be either not bona
fide or groundless as the Sane was accepted as correct by
the Hi gh Court of Tami|l Nadu in the election petition filed
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agai nst Narayanaswany though that decision was reversed by
this Court in G Narayanaswam v. G Pannerselvamand ors.
(2).
The fact that the Returning Oficer had held that Narayana-
swany was qualified to be a candidate did not preclude
Vasant ha Pai from debating that issue before the el ectorate.
Vasant ha Pai’'s propaganda that the Hi gh Court has held that
the graduates’ constituency is a non-political constituency
cannot be said to be false statenent. The High Court
advertently or inadvertently said so though it was wong in
saying so as we shall presently see. Hence the charge under
s. 123 (4) fails.
Now turning our attention to the allegation of wundue
influence, we fail to see how a debate whether a candidate
was qualified to stand or whether a political party is
conpet ent to nom-nat e ~candi dat es for a particul ar
constituency can be undue inifluencve with in the neaning of
S. 123(2). Both candidates have placed their point of view
before the el ectorate. Vasantha Pai sought support fromthe
H gh Court’s Judgrment and Narayanaswany relied on the Press
Note issued by the Election Conmission that politica
parties
(1) [1969]2 S.C. R 766. (2) Cvil Appeal No. 189 of 1971
deci ded on
April 12, 1972.
892
are not precluded from sponsoring candidates in t he
graduates’ constituencies. Candidates in elections are not
only entitled to raise political issues, they can al so raise
social, economc and |egal issues. The fact that a
contention is untenable does not convert it into ‘an undue
influence. W do seek to limt the scope of the expression
"undue influence" ins. 123(2). As observed by this Court
inS K Singhv. V. V. Gri(1)

"The freedom of ~election is twofold; (i)

freedom in the exercise of judgnent. Every
voter should be free to exercise 'his own
j udgrent , in selecting the candidate he

believes to be best fitted to represent the
constituency; (2) Freedomto go and have the
means of going to the poll to give his vote
wi t hout fear or intimdation:"

In that decision this Court observed after taking into

consideration s. 171 (G of 1.P.C
“I't is clear that in pursuit of  purity of
el ections t he | egi sl ature  frowned upon
attenpts to assail such purity by means of
false statements relating to the persona
character and conduct of a candidate and / nmade
such acts puni shabl e thereunder. But the fact
that making of such a false statenent is a
distinct offence under Section 1 7 1 'G does
not and cannot mean that; it cannot take the
graver form of wundue influence punishable
under section 171F. The fal se statenment may
be of such virulent, wvulgar or scurrilous
character that it would either deter or tend
to deter voters from supporting that candi date
whom they would have supported in the free
exercise of their electoral right but for
their being affected or attenpted to be
af fected by the maker or the publisher of such
a statement. Therefore it is the degree of
gravity of the allegation which will be the
determining factor in deciding whet her , i t




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

falls under Section 171C or Section 171G | f
the allegation though false and relating to a
candidate’s personal character or conduct,
made with the intent to affect the result of
an election, does not anmount to interference
or attenpt at such interference, the offence
would be the lesser one. |If, on the other
hand, it anpbunts to interference or an attenpt
to interfere, it would be the graver offence
under See. 171-F, read with Section 171C. "
Herein it may be noted that Vasantha Pai did not make any
attack on the character of Narayanaswarny. Hi s contention
was that the election to the constituency in question was
non-political and that Narayanaswany was not qualified to be
candi date, he
(1) [1971] 2 S.C.R 197.
893
bei ng not a graduate.” Vasantha Pai was entitled to place
these ' points of view before the electorate and even tel
them that if Narayanaswany i's el ected he may challenge his
el ecti on. It~ was for Narayanaswamy or his supporters to
counter the arguments advanced on behal f of Vasant ha Pai
For the reasons nentioned above we agree with the H gh Court
that the appellant has failed to establish the charges
| evel l ed by him
At the sanme time we think it necessary to observe that the
concl usion of the Madras Hi gh Court in R N. -Seshadri’s case
that the Graduates’ constituency is a non-party constituency
is an erroneous conclusion. There is no reference to
political parties either in our Constitutionor in the Act.
The political parties cone-into the picture indirectly
though they have an inportant place in our political set up
Qur Constitution and the Act refer to candidates as such and
not to the parties to which they belong. Art. 173 'of the
Constitution prescribes the qualifications of the person to
be chosen to fill a seat in the |legislature of a State.
They are
(1) He must be a citizen of India.
(2) He rmust make and subscri be before sone
person authorised in_ that behalf by the
El ection Commission an oath or affirmation
according to the formset out for the purpose
in the Third Schedule to the Constitution.
(3) In the case of a seat in the Legislative
Assenbly he nust not be | ess than 25 years of
age and in the case of a Legislative  Counci
he must not be | ess than 30 years of age and
(4) He nmust possess such ot her
qualifications as may be prescribed in /that
behal f by or under any | aw nade by parlianent.
Then we conme to the provisions of the Act. Section 5 of the
Act prescribes the qualifications for nmenbership of a
Legi sl ative Assenbl y. In the case of a gener a
constituency, the only qualification prescribed is that  he
nmust be an elector for any assenbly constituency in that

State. Section 6 prescribes the qualifications for
nmenbership of a Legislative Council. That Section reads
(1) A person shall not be qualified to be
chosen to fill a seat in the Legislative
Council of a State to be filled by election

unless he is an elector for any Assenbly
constituency in that State.

894
(2) A person shall not be qualified to be
chosen to fill a seat in the Legislative
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Council of a State to be filled by nom nation

by the Governor wunless he is ordinarily

resident in the State."
The Representation of the People Act, 1950 prescribes quali -
fications for being enrolled as an elector. Sections 8 to
10A of the Act set out the grounds which disqualify a person
from being a candidate. |If a person possesses all the
qualifications prescribed in the Constitution as well as in
the Act and has not incurred any of the disqualifications
mentioned therein then he is qualified to be a candidate.
It may |ook anomalous that a non-graduate should be a
candidate in a Graduates’ constituency. But if a candidate
possesses the qualificatioons prescribed and has not incurred
any of the disqualifications nentioned in the Constitution

or in the Act other considerati on becones irrel evant. That
is the ratio of the of this Court in Narayanaswam's case
(supra).

It was urged on behal f of Vasantha Pai that Art. 171 (3) (d)
of the Constitution specifically says that the nenbers of
the Assenbly should el ect as nearly as may be 1/3rd nenbers
of the Legislative Council fromanongst persons who are not
nmenbers of the Assenbly.” But no such stipulation is made in
the other clauses of that Art. Therefore we should concl ude
that when el ections are held under cls. (a), (b) and (c) of
sub-art. (3) of Art, 171, the person to be elected nust be
one who is a nenber of the electoral college in question
We see no logic in this reasoning. The relevant provisions
do not say so. Fromthe | anguage of those provisions, it is
clear that the candidate nay either be a nenber of the
el ectoral college in question or even an _outsider. Thi s
guestion is no nore res integra. It is concluded by the
decision of this Court in Narayanaswam s case (supra).
Dealing wth the question that the election to the
Graduates’ constituency is non-political, our attention was
invited on behalf of Vasantha Pai to certain rules franed

under the Act as well as forms prescribed. In the form
prescri bed for nomnating candidates for | egi sl ative
assenblies, there is a colum requiring the candidate to
nention whether he belongs to a political party, it so,

which party, whereas there is no such colum in the form
prescribed for nominating candidates to the legislative

council. Fromthis we are asked to infer that the election
to the legislative council is non-political. |n our opinion
this is an erroneous contention. The electors to the
| egi slative assenbly are by and large illiterate. Hence to
facilitate the freedom of voting, the synbol systemhad been
i ntroduced. There are two types of synbols viz. reserved
synmbols and free synbols. Reserved synbols ‘are allotted
only to
895

candi dat es sponsored by recogni sed political parties. Free
synmbols are given to others. In order to allot the reserved

synmbols, it is necessary for the Election Conm ssion to know
whether a particular candidate is the nomnee of —any
political party. Synbol system is unnecessary in the
elections to the Legislative Council because the electors
therein are by and | arge educated. They can exercise their
franchi se without the assistance of the synbols. W can see
no |legal objection for any political party sponsoring can-
didates to the seats in the Legislative Councils.

One other question renmamins to be decided. The learned tria

j udge has inposed penal costs of Rs. 500/- on the appellant;
that in addition to the ordinary costs. It was contended
before us that the | earned judge had no conpetence to inpose
penal costs. W do not think it necessary to decide that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

guestion. Fromthe facts and circunstances of this case, we
do not think that there was any justification to inpose
penal costs. W accordingly set aside the order inposing

penal costs. In other respects this appeal fails and the
sane is dismssed with costs.

V.P.S. Appeal
di sm ssed.
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