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Ms Northern 'Plastics Ltd. is the common appellant in
these two appeals noved by it after obtaining special |eave
to appeal fromthis Court against a comon judgenent dated
9th March 1990 passed by the Hi gh Court of Delhi in two
Cvil Wit Petitions, one noved by Ms H ndustan Photo Fil s
Mg. Co.Ltd. ("HPF for short), respondent no.1 in C A No.
2035 of 1990, and the other the Union of India, respondent
no.1 in the conpanion Civil Appal No. 2036 of 1990. The
guestion conpanion Civil Appeal No. 2036 of 1990. The
guestion posed for our consideration is as to whether 1st
respondents in these Civil wit appeals could be said to be
"persons aggrieved’ wthin the neaning of Section 129-A of
the Customs Act, 1962 (hereinafter referred to as 'the Act’)
so that they could challenge before the custons, Excise and
ol d (Control) Appellate Tribunal (’ CEGAT for short) the
order passed by the Additional Collector of Custons, Bonbay
dated 5th June 1989 agreeing with the notings nade by the
Assi stant Col |l ector of Custons dat ed - 31st May -~ 1989
recormmendi ng rel ease of the inported goods to the comon
appel l ant on paynent of full custonms duty. The CEGAT took
the view the respondent no.l1 in both these appeals had no
| ocus standi to prefer appeals against the said order. The
Hi gh Court of Delhi by the inpugned judgnent has taken a
contrary view and has ruled in favour of the |locusistandi of
these respective respondents.

Before we deal with the aforesaid question it wll be
necessary to not the relevant background facts |eading to
the present controversy between the parties. The project a
chequered history. The common appellant, Northern Plastics

Ltd., which will hereinafter be referred to as ’'the
appel l ant’ for the sake of convenience, is said to have
obt ai ned Smal | Scal e | ndustries Regi stration (ssl

Regi stration) on 24t h  August 1985 for slitting and
confectioning of junbo rolls of various types of filnms. The
said registration, according to the appellant, was obtained
under The Industries (Devel opment & Regulation) Act, 1951
("IDR Act” for short). A notification was issued by the
conpetent authority wunder the said Act on 18th July 1986
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effectively taking away the exenption fro requi renment of
licence in respect of Item 20 of 1st Schedule to the IDR
Act thus making it obligatory for owner of industria
undertaking to have licence wthin six months. It is the
case of the appellant that although it was not the owner of
i ndustrial undertaking as defined by the IDR Act, under a
m staken belief it applied for COB |licence on 8th Decenber
1986. On 7th July 1988 a notification was issued by the
Central CGovernnent in exercise of its powers under sub-
section (i) of Section 25 of the Act exenpting jumnmbo rolls
of graphic art films and junbo rolls of photographic col our
paper, of wdth 1 meter or nore and of |length 600 neters or
nore, falling within Chapter 37 of the First Schedule to the
Custons Tariff Act, 1975 (51 of 1975), when inported into
India, from so nuch of that portion of the duty of custons
 eviable thereon wunder the said First Schedule as was in
excess of the amount calcul ated at the rate of 60 per cent
ad val orem subject to the follow ng conditions:

(i) /the-inporter undertakes conversion of the said

junbo rolls by slitting conf ecti oni ng into
fini-shed products;
(ii) the inporter holds an industrial |icence under the

I ndustries (Developnent and Regul ation) Act, 1951

(65 of 1951), for slitting and confectioning of

phot o-sensitised materials fromjunbo rolls.
According to the  appellant the benefit of the this
concession in inport duty on the junbo rolls of various
types of filns which were being inported by the appell ant
was available to it.  The appellant had inmported various
consi gnnents of articles of X-Ray films and graphic art
filns through the port at Bonbay between January 1989 and
May 1989. The shipnments concerned for the same consignnents
were made in favour of the appellant by the foreign
exporters between 15th Decenmber 1988 and 20th April 1989.
According to the appellant the goods were worth Rs. 246 | acs
approximately in foreign exchange. ~ That the appellant had
paid custons duty anmounting to’ Rs. 196 lacs on these
consi gnnents and the additional  duty if the exenption was
not available to the appellant on these consignnents woul d
have become payable to the extent of Rs. 130 lac. The tota
val ue of the goods inported at Bombay port by the appell ant
during the aforesaid period worked up to Rs.572 lacs
according to the appellant. The Assistant Collector of
Custons (Bombay) had not granted the requisite relief ~ of
concessi onal inport duty payabl e for t he i mported
consi gnnents of the appellant. Hence a wit petition being
Cvil Wit Petition No. 2021 of 1988 was noved by the
appellant in the H gh Court of Del hi where principal relief
sough was for the grant of benefit of the aforesaid custons
exenption notification. A prayer was al so made for i ssuance
of COB licence by the conpetent authorities under the IDR
Act. Initially the appellant had not joined Ms. "HPF , a
public sector wundertaking in the said wit petition as a
respondent as it was nmerely a business rival of the
appel | ant. However on an application by the HPF a Division
Bench of the High Court by its order dated 8th May 1989
allowed it to be a party-respondent in the appellant’s
petition. In the aforesaid wit petition filed by the
appel l ant before H gh Court of Delhi initially an order was
passed by a learned Single Judge directing removal and
rel ease of the junbo rolls inmported by the appellant at
Bonbay at concessional rate of customs duty. However this
interimorder set aside by a D vision Bench of the High
Court by its order dated 8th My 1989. Pending this wit
petition on the Del hi Hi gh Court, upon an application by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 17

appel lant, an order was proposed to be passed by the
Assi stant Collector of Custons (Bombay) on 31st May 1989
permtting the clearance of the inported consignnent of the
appel I ant upon paynment of full rate of custons duty. The
sai d proposed order was placed for approval before the
Addi tional Collector of Customs (Bonbay). Below the said
proposal the Additional Collector of Custons (Bonbay) put
his endorsenment agreeing to the said proposal on 1st June
1989. The said order which cane to be comunicated to the
appel l ant on 5th June 1989 entitled the appellant to clear
the inported goods on paynent of full custons duty w thout
availing of the benefits of the concessional rate of inport
duty pursuant to the earlier referred notification dated 7th
July 1988.

Having come to know about the order of the Additiona
Col l ector of Customs, HPF. which is a public sector
undert aki ng whol Iy owned by Governnent of India, which was
already joined as a -party, at its own request, to the
appel l ant’s pending, petition, noved an interim relief
application’in that petition for staying the clearance and
renoval of the goods inported by +the appellant. The Hi gh
Court by its order dated 9th June 1989 in vacation granted
ex-parte stay of the Collector’s order. The interimrelief
application of HPF was -subsequently heard another Vacation
Judge in the Hgh Court on 21st June 1989 and after
conpletion of the argunments on behalf = of the HPF on 26th
June 1989 a request was mmde for- not pronouncing the
judgnent in the said interimrelief application. However the
said request was - not granted and the interim relief
application of HPF was  dism-ssed on 26th June 1989 by the
hi gh Court. That thereafter HPF filed a wit petition in the
H gh Court of Bormbay on that very day, that is, 26th June
1989 praying for simlar interimrelief against release of
the inported goods to the appellant. The Hi gh Court rejected
the request for exparte interimrelief. A Special Leave
Petition was al so noved by the HPF before this Court agai nst
the Del hi High Court order dated 26th June 1989 vacating the
exparte stay granted against the rel eases of inported goods
in favour of the appellant. The said Special Leave Petition
was dismissed as wthdrawn by this Court. After HPF s
Speci al Leave Petition was dismssed as wthdrawn by this
Court on 27th June 1989 a wit appeal was nmoved by the HPF
before a Division Bench of the Bonbay Hi gh Court against the
order of learned Single Judge refusing to grant —ex parte
stay in wit petition of HPF, but no interimrelief was
granted by the High Court even in this wit appeal. Under
these circunstances HPF filed an appeal to CEGAT on 28th
June 1989 against the order of Additional Collector of
Custons (Bonbay) dated 5th June 1989. An exparte interim
order was obtained from CEGAT for a week up to 6th July
1989. HPF then withdrew the wit petition before the Bonbay
High Court. 1In the neantine the status quo order granted by
CEGAT expired on 6th July 1989 and it was not extended. HPF
then filed a wit petition before the Hi gh Court of Delhi
being Wit Petition No.1932 of 1989 agai nst the order dated
7.7.1989 passed by CEGAT and the Division Bench of the High
Court passed an ex parte stay of the order of the Additiona
Col l ector of Custons dated 5th June 1989 on 12th July 1989.
The High Court of Delhi by its order dated 17th July 1989
di sposed of Wit Petition No. 1932 of 1989 nmoved by the HPF
against the Additional Collector’s order and directed CEGAT
to dispose of the appeal of the HPF. The H gh Court,
however, further directed that till the final disposal of
the appeal by the CEGAT the stay granted on 12th July 1989
woul d continue. Before HPF's appeal could be heard by the
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CEGAT an appeal being No. 2072 of 1989 was filed by the
M nistry of Industries, New Del hi before CEGAT under Section
129-A of the Act against the very same order of Additiona
Col I ector dated 5th June 1989. A Bench of CEGAT by its order
dated 31st July 1989 dismi ssed the appeal of HPF against
Col I ector of Customs on the ground that HPF being a business
rival of the appellant was not ’'person aggrieved as
contenpl ated by Section 129-A of the Act and hence the
appeal was not nmintainable. Thereafter on 8th August 1989
the other appeal filed by Mnistry of |Industries against the
very same order of Additional Collector of Customs was al so
di sm ssed as not mmintainable, the Mnistry of Industries
being held not an ’'aggrieved person’ within the neaning of
Section 129-A of the Act. Under these circunstances HPF
filed another Wit Petition  No. 2286 of 1989 in the Del hi
Hi gh Court on 9th August 1989 challenging two orders- (i)
the order of CEGAT dated 31st-July 1989 holding its appea
as not ~maintainable; ~and (ii) the order of Additiona
Col l ector / of = Custons (Bonmbay) wordering release of the
i nported 'goods to the appellant. A Division Bench of the
Hi gh Court while admitting the wit petition restrained
cl earance of the goods in favour of the appellant pending
the wit petition. In the said wit petition Mnistry of
Industries was also pernitted on its application to be
i npl eaded as party-respondent. The Uni on of I ndi a
representing Mnistry of Industries in its turn filed
another wite petition being Gvil Wit Petition No. 3023 of
1989 on 24th Cctober 1989 before the Hi gh Court of Delh
against the order dated 8th August 1989 passed by CEGAT
against it. That petition was also admtted by the High
Court of Delhi. Both these wit petitions were heard
together and by a common order dated 9th ~March 1990 a
Di vi sion Bench of the H gh Court took the viewthat the
appeals filed by the respective first respondents i n these
appeal s were nmintai nabl e before the GEGAT as they coul d be
said to be ’persons aggrieved  wthin the meaning of Section
129-A of the Act and that they had sufficient |ocus stand
in public interest to maintain their appeals. In the result
the Division Bench of the High Court partly allowed the wit
Petition of both the first respondents in these appeals
noved by the Union of India as well as HPF and passed the
foll owi ng order:

"We have held that the Union of

India and M's. H ndustan Photo

Films Ltd. are 'aggrieved person

and can nmaintain an appeal under

Section 129-A of the Custons Act.

The rmain guestion in the wit

petition at the root of the entire

controversy between the parties is

whet her the said inportation of the

phot o-sensitized material at Bombay

was legal or not wuld now be

deci ded by the Appellate Tribunal

But assuming that Ms. Northern

Pl astics Ltd. takes an appea

agai nst our order to the Suprene

Court and our decision is reversed,

still the question of the legality

of the inportation would be open to

the parties to be argued in this

wit petition before us. Thus, till

the main question of legality of

importation is finally disposed of,

inthe interests of justice, it is
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necessary that the subject-matter,

of the controversy, Vi z. t he

i mported goods, are preserved in

t he cust ody of t he Cust ons

Authorities and are not released.

Since the goods are now stored

under the suitable conditions of

storage with Ms. Northern Plastics

Ltd. there is no Ilikelihood of

their deteriorating. No wvariation

in our order dated 9.8.89 in regard

to the rel ease of goods is,

therefore, called for.

The writ petition is partly

allowed to the _extent indicated

above."

As already noted the aforesaid common order of the Division
Bench of the Hi gh Court of Del hi ‘has resulted in present two
appeal s on grant of special leave by this Court. Pending
these appeals it was felt by this Court that the inported
goods in question were likely to deteriorate with passage of
time and if the happened the contesting parties would stand
to suffer irretrievably. Consequently by an order dated 25th
April 1990 a Bench  of two |earned Judges of this Court was
pl eased to direct that Chief Controller of Inports and
Exports nmay be appointed as Court Receiver for disposing of
the goods in question by sale in auction as expeditiously as
possible and at the maxinmumprice they will  fetch in the
market. It was further directed that the amount of the sale
proceeds of the auction shall forthw th be deposited by the
receiver in this court to the credit of these appeals.
Accordingly the goods were auctioned. By a further order
dated 21st Septenber 1990 another Bench of two |earned
Judges of this Court accepted the offer of four purchasers
who had offered to purchase all the disputed goods for a
total sum of Rs. 1,40,00,000/-. Four action sales were
confirmed in favour of the concerned auction purchasers. By
the same order it was directed that the auction anount shal
be deposited by this Court in a Fixed Deposit Account and
the anbunt so deposited shall remain-in the custody of the
Court and shall be disposed of in accordance with the final
judgrment in the appeals pending before the Custons, Excise
and Gold (Control) Appellate Tribunal. The aforesaid order
was passed for the obvious reason that by that tine under
the common judgnent under appeal CEGAT was directed by the
Hi gh Court to dispose of the appeals of Union of India as
well as HPF pursuant to its judgment. However  as these
appeal s are being disposed of finally by us by the present
j udgrment appropriate order will have to be passed by us in
connection with this deposited anbunt. W shall do so after
considering the main question involved in controversy
bet ween the parties in these appeals.

For the purpose of these appeals we shall assume that
the order of Assistant Collector of Custons (Bonbay), as
approved by the Additional Collector of Custons (Bonbay), of
1st June 1989 was in itself appealable to CEGAT under
Section 129-A of the Act being a decision and order passed
by an adjudicating authority under Section 122 of the Act.
We assune as aforesaid for the sinple reason that Shri Dave,
| earned senior counsel for the appellant has vehenently
contended that the said endorsenent of the Additiona
Col  ector of Custonms was of an administrative nature and was
not appeal able. Neither CEGAT nor the High Court of Del hi
has considered that question and as that question strictly
does not arise for our consideration in the present appeals
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for deciding the controversy between the parties we have
assumed as af oresai d.
Ri val Contentions

Shri Dave, |earned senior counsel for the appellant has
vehemently contended that the Division Bench of the Hgh
Court had patently erred in taking the view in the inpugned
conmon judgrment that HPF as well as Industries Mnistry of
the Union of India were 'aggrieved person’” wthin the
meani ng of Section 129-A of the Act. According to Shri Dave,
the only parties which could prefer appeal to CEGAT coul d be
either the aggrieved inporter or the Collector of Customns
after following the procedure of Section 129-D of the Act.
That save and except these two parties no third party had a
right to appeal under the Act. That right of appeal under
the appeal under the Act. That right of appeals under the
Act is a creature of statute. Therefore, we have to | ook at
the relevant provisions of the statute with a view of
finding out whether an appeal lies at the instance of any
third parties likethe present first respondents in both
these appeal's. Shri Dave in this connection placed strong
reliance on Section 129-A  sub-section (1) as well as sub-
section (3) thereof. In support of his subm ssion he placed
reliance on judgment of this Court to which we will make a
reference at an appropriate stage. Shri Dave subm tted that
the concept of |ocus standi as expanded be decisions of this
Court in connection with public interest [itigations noved
before this Court under Article 32 or before the H gh Court
under Article 226 of the Constitution of ‘India had no
application to the statutory right of appeal to be culled
out for the express language of the statute creating the
appel l ate forum and also confirmng the right of appeal to
the parties nentioned therein. In the alternative subnmtted
Shri Dave, neither the |Industries Mnistry nor the HPF,
which is a rival conmercial concern, can be said to be
aggrieved by the order of the Assistant Collector of Custons
(Bonbay) directing release of . the inmported goods in favour
of the appellant on paynent of full custons duty. Shri Dave
also tried to submt that it <could not be urged by the
contesting respondents that the inport of the goods in
guestion was unauthorised as for additional -inport licence
purchased by the appellant actual  user test was not
applicable. For resolving the present controvesy it is not
necessary to consider this alternative contention _of Shri
Dave. W will confine our decision to the |imted question
whet her appeals noved by each of the first respondents in
these appeal s before CEGAT were nmintai nabl e or not.

Learned counsel Shri Subba Rao appearing for the Union
of India as well as |earned counsel appearing for HPF on the
other hand tried to support the decision rendered by the
Hi gh Court of Delhi and submitted that on the express
| anguage of Section 129-A sub-section (1) of the- Act the
Industries Mnistry of the Union of India as well as HPF
could be said to be 'persons aggrieved . That according to
the I ndustries Mnistry of Union of India the appellant had
i nported goods which were |liable to confiscation under the
Act and, therefore, the order of the Additional Collector of
Custons (Bonmbay) was patently erroneous. That it affected
the public revenue as well as the effective inplenmentation
of IDR Act and, therefore, it could not be said that the
Industries Mnistry did not represent sufficient public
interest to mmintain the appeal before CEGAT. Learned
counsel for HPF in his turn submitted that HPF which is
whol Iy owned Governnent conpany where nore than Rs. 400
crores are sunk by Central Government from public coffers is
alinb of the Union of India itself and when such |arge
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extent of public funds are involved in the working of HPF it
cannot be said that it did not represent sufficient public
interest to nmamintain the appeal against the order of
Addi tional Collector of Customs by which huge quantity of
illegally inmported goods were sought to be released in
favour of the appellant. That such goods, if permtted to be
imported, would result in flooding the local nmarket and
woul d severely prejudice the working of HPF which is a
public concern that has now gone sick and hence the High
Court had committed no error in holding that the HPF had
sufficient locus standi to maintain its appeal before CEGAT.

In the |light of these rival contentions we now proceed
to consider the question posed for our decision

At the outset it nust be kept in view that appeal is a
creature of statute. The right to appeal has to be exercised
by persons permtted by the statute to prefer appeals
subject to the conditions regarding the filing of such
appeals. W may in this connection wusefully refer to a
deci sion of four |learned judge of this Court in the case of
The Anant. MIls Co. Ltd. etc. etc. v. State of Gujarat &
others etc. etc. [AIR 1975 SC 1234 = (1975) 2 SCC 175]. In
that case Khanna, J., speaking for the Court had to consider
the question whether the provision of statutory appeal as
per Section 406(2)(e) of° the Bombay Provincial Minicipa
Corporation Act, /1949 which required the appellant to
deposit the disputed anobunt of tax before appeal could be
entertained could be said to be inany way violative of
Article 14 of the Constitution of ~India. Repelling the
aforesaid challenge to the vires of the said provision the
foll owi ng pertinent observations were made in para 40 of the
Report :
"...The right of appeal 1is the
creature of a statute. Wthout a
statutory provision creating such a
right the person aggrieved is not
entitled to file an appeal. W fal
to under stand as to why the
Legi slature while granting t he
ri ght of appeal cannot i mpose
conditions for the exercise of such
right. In the absence of any
speci al reasons there appears to be
no | egal or constitutiona
i npedinment to the inposition of
such conditions. It is permssible,
for exanpl e, to prescribe a
condition in crimnal cases that
unless a convi cted per son i s
rel eased on bail, he must surrender
to custody on bail, he nust
surrender to custody before his
appeal agai nst the sentence of
i mprisonnment would be entertained.
Li kewi se, it is permssible to
enact a law that no appeal shal
lie against an order relating to an
assessnment of tax unless the tax
had been paid. Such a provision was
on the statute book in Section 30
of the Indian Income-tax Act, 1922.
The proviso to the section provided
that " .......... no appeal shall lie
agai nst an order under sub-section
(1) of Section 46 wunless the tax
had been paid’ . Such conditions
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nerely regul ate the exercise of the
right of appeal so that the sane is
not abused difficulty in the
enforcenent of the order appeal ed

against in case the appeal is
ultimately dismssed. It is open to
the Legislature to i mpose an

acconpanying liability upon a party

upon whom |egal right is conferred

or to prescribe conditions for the

exerci se of t he right. Any

requi rement for discharge of that

liability or the fulfilnent of that

condi tion in case t he party

concerned seeks to avail of the

said right is a valid piece of

| egi slation, and we can discern no

contravention of ~ Article 14 in it

It has also be noted that the w der concept of |ocus
standi in-public interest litigation noved before this Court
under Article 32 of the Constitution of India which itself
is a fundamental right or-under Article 226 before High
Courts which also offers a constitutional renedy cannot be
i nported for deciding the right of appeal under the
statutory provisions contained in the Custons Act. Wether
any right of appeal is conferred on -anyone against the
orders passed under the Act in the hierarchy of proceedings
before the authorities has to be judged fromthe statutory
settings of the Act and not before them Therefore, in our
view, the Hi gh Court in the inpugned judgnent had erred in
drawi ng the analogy from the nore elastic concept of |ocus
standi under Article 32 of Article evolved by this Court by
its decisions on the subject. It is also to be appreciated
that the deci si on of this ~Court~ in Bar Council of
Maharashtra v. M V. Dabhol kar etc. etc. AIR 1975 SC 2092 was
based on an entirely different statutory schenme. For judging
the conpetence and | ocus standi of the Union of India or the
HPF for noving appeals before CEGAT against the order of
Addi tional Collector of Customs passed under Section 122 of
the Act the answer nust be found from wthin-the four
corners of the Act itself.

W have, therefore, to turn to the Scheme of the Act
providing for appeals. Provision of appeals is found in
Chapter XV of the Act. Section 128 deals with ' Appeals to
Col  ector (Appeals)’ and Section 128-A deals with ' Procedure
in appeal’. The Appellate Tribunal is constituted as per
Section 129 of the Act. Sub-section (1) thereof |ays down
that, "the Central Governnent shall constitute an Appellate
Tribunal to be called the Custons, Excise and Gold (Control)
Appel late Tribunal consisting of as nmany judicial and
technical menbers as it thinks fit to exercise the powers
and discharge the functions conferred on the Appellate
Tribunal by this Act’. It is, therefore, obvious that the
Appel late Tribunal CEGAT is a creature of statute -and
derives its jurisdiction and powers only fromthe statute
creating it and not outside the same. Then follows Section
129-A dealing with 'Appeals to the Appellate Tribunal’. The
rel evant provisions thereof read us under

"129- A Appeal s to the Appellate

Tribunal .- (1) Any person aggrieved

by any of the follow ng orders nay

appeal s to the Appellate Tribuna

agai nst such order _

(a) a decision or order passed by
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the Collector of Custons as an
adj udi cating authority;

(b)... ... ... ...

(e)... ... ... ..

(d)... "

Sub-sections (2) and (3) of Section 129-A are relevant for
our present purpose. The read as under

Sect i
this

Secti

Coll ector of Custons in certain cases
concerned here with further

"129-A(2). The Coll ector of Custons
may, if he is of opinion that an
order passed by-

(a) the Appellate Col l ector of
Custons under Section 128, as
it stood immediately before
the appoi nted day, or

(b) the Collector (Appeal s) under
Section 128-A,

is not |egal or proper, direct the

proper officer to appeal on his

behalf to the  Appellate Tribuna
or, '‘as'the case may be, the Custons

and Excise Revenues Appel l'at e

Tri bunal established under Section

3 of the Custons and Exci se

Revenues Appellate  Tribunal Act,

1986, agai nst 'such order

(3) Every appeal under this section

shall be filed within three nonths

fromthe date on which the —order
sought to be appealed against is
conmuni cated to the Collector of

Custons, or as the case may be, the

ot her party preferring the appeal ."

on 129-D(1) of the Act also deserves to be noted at

stage. It reads as under:

"129-D. Power s of Boar d or
Col I ector of Cust ons to pass
certain orders.-(1) The Board may,

of its own motion, call for and
exam ne the record of any
proceeding in which a Collector of
Cust ons as an adj udi cating

authority has passed any decision
or order under this Act for the
propose of satisfying itself as to
the legality or propriety of any
such decision or order and may, by
order, direct such Collector to
apply to the Appellate Tribunal or

as the case my be Custons and
Exci se Revenues Appellate Tribuna

est abl i shed under Section 3 of the
Cust ons and Exci se revenues
Appel l ate Tribunal Act, 1986, for
the determ nation of such points
arising out of the decision or
order as may be specified by the
Board in its order."

on 129-DA gives powers of revision to Board or

and as we are

proceedi ngs agai nst the order of

Col I ector of Custons sub-section (1) of Section 129-DA woul d
be relevant. It reads as under

"129-DA. Powers of revision of
Board or Collector of Customs in
certain cases.- (1) The Board may,
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of its own notion or on the

application of any aggrieved person

or otherwi se, <call for and exam ne

the record of any proceeding in

which a Collector of Customs has

passed any decision or order not

being a decision or order passed

under sub-section (2) of this

section of the nature referred to

in sub-section (5) of Section 129-D

for the pur pose of sati sfying

itself as to the correct ness,

legality or propriety or such

deci sion or order and may pass such

order thereon as it thinks fit."
Similarly Section 129-DD gives powers of revision to Centra
CGovernment to entertain revision petitions against certain

orders of ‘the Collector (Appeals). It provides as under
129- DD. Revi si on by Centra
Gover nment . -

(1) The Central Governnent nay, on
t he application of a per son
aggri eved by any order passed under
Section 128-A, ~ where the order is
of the nature referred toin the
first proviso to sub-section (1)
of Section 129-A, annul of nodify

such order.

Expl anation .-for_  the purposes of
this sub-section, " order -~ passed
under Section 128-A includes an

order passed under that section

before the conmmencenent of Section

40 of the Finance Act, 1984,

agai nst which an appeal has not

been preferred bef ore such

comencenment and coul d have( been

if the said section had not  come

into force, preferred after such

conmencenent to t he Appel'l ate

Tri bunal . "
The aforesaid provisions of the Act | eave no room for doubt
that they represent a conpl ete schene or code for
chal l enging the orders passed by the Collector (Custons) in
exercise of his statutory powers. It is axiomatic that the
i mporter against whomthe collector has passed the i mpugned
order of adjudication and who is «called upon to pay the
custonms duty which, according to him is not | payable an
appeal under Section 129-A(1) of the Act. So far as
departnental authorities thenselves are concerned including
the Collector of Custonms no direct right of appeal is
conferred on Collector to prefer appeal against his own
order before the CEGAT. However there is sufficient
saf equard made available to the Revenue by the Act for
placing in challenge erroneous orders of adjudication as
passed by the Collector of Custons by noving the Centra
Board of Excise and Custons under Section 129-D(1) for a
direction to the Collector to apply to the CEGAT for
determ nation of such point arising out of the decision or
order as may be specified by the Board of Revenue in this
connection. Simlarly a statutory renedy is provided to the
Col l ector of Custons in connection wth orders of the
Appel | ate Col | ector of Custons passed i medi ately before the
appoi nted day and also in connection with the orders passed
by Collector of Custonms wunder Section 128-A, to direct
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proper officer to appeal on his behalf as laid down by
Section 129-DA(1) as well as on the Central Governnent under
contingencies contenplated by Section 129-DA(1). These are
the only statutory nodes contenplated by the Act by resort
to which the orders of Collector (Custons) could be brought
in challenge before higher statutory authorities including
the CEGAT. In the light of this statutory schene, therefore,
it is not possible to agree with the contention of |earned
counsel for the contesting respondents that sub-section (1)
of Section 129-A entitles any and every person feeling
aggrieved by the decision or order of the Collector of
Custonms as an adjudicating authority, to prefer statutory
appeal to the Appellate Tribunal. Neither the Centra

CGovernment, through |Industries Departnent, nor the riva

conpany or industry operating in the same field as the
importer can as a mtter or right prefer an appeal as
'person aggrieved i s wder than the phrase ’'party
aggrieved . But “in the entire context of the statutory
schene especially sub-section (3) of Section 129-A it has to
be held ‘that only the parties to the proceedi ngs before the
adj udi cating authority Collector of - Customs could prefer
such an appeal to the CEGAT and the adjudicating authority
under S.122 can prefer such an appeal only when directed by
the Board wunder Section 129-D(1) and not otherwise. It is
easy to vi sual i se that even a third party nmay get
legitimately aggrieved by the order off the Collector of
Custons being the adjudicating authority if it is contended
by such a third party that the goods inported really
bel onged to it and not to the purported inporter or that he
had financed the sanme -and, therefore, in substance he was
interested in the goods and consequently the rel ease order
in favour of the purported inporter was prone to create a
legal injury to such a third party which is not actually
arraigned as a party before the adjudicating authority and
was not heard by it. Under such circunmstances such a third
party mght perhaps be treated to be legally aggrieved by
the order of the Collector of  Custons as an adjudicating
authority and may legitimtely prefer an appeal to'the CEGAT
as a ’'person aggrieved'. That is the reason why the
Legislature in its wisdom has used the phrase 'any person
aggrieved by the order of Collector of Customs _as
adj udicating authority in Section 129-A(1). But it order to
earn a |locus standi as 'person aggrieved other than the
arraigned party before the Collector of Customs as  an
adj udi cating authority it nust be shown that such a person
aggrieved being third party has a direct legal interest in
the goods involved in the adjudication process. It cannot be
a general public interest or interest of a business rival as
is being projected by the contesting respondents before us.
In this connection we nay refer to a Constitution Bench
judgrment of this Court in the case of Adi Pherozshah Gandh

v. HM Seervai, Advocate GCeneral of Maharashtra, | Bonbay
[ (1970 (2) SCC 484]. Question before the Constitution Bench
in that case was as to whether Advocate Ceneral of the High
Court who was be to issued a notice in disciplinary
proceedi ngs by the Bar Council as per the provisions of
Section 35(2) of the Advocate Act, 1961 had |l ocus standi to
prefer an appeal against the order of the disciplinary
authority under Section 37 of the Advocates Act before Bar
Council of India. A majority of the Constitution Bench took
the view that the Advocate General had no such | ocus standi

He could not be said to be a ’'person aggrieved by the
decision of the disciplinary authority exonerating the
concerned delinquent advocate. Mtter, J., speaking for the
majority considered the question in the light of the
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statutory settings of the Act and observed that to decide
the question one had to look at the proceedings of this
kind. W nmay refer to the pertinent observations in this
connection nade in paras 9 and 10 of the Report of the said
judgrment of Mtter, J.:
"Ceneral ly speaking. a person can
be said to be aggrieved by an order
whi ch is to hi s detri ment.
pecuniary or otherwi se or causes
him some prejudice in some form or
other. A person who is not a party
toa Ilitigation has no right to
appeal nerely because the judgnment
or order contains some adverse
remarks against him But it has
been held in a nunber of cases that
a person whois not a party to a
suit may prefer an appeal with the
| eave of ~the appellate court and
such leave would not be refused
where t hejudgnment woul d be bi ndi ng
on him under Explanation 6 to
Section 11 of the Code of civil
procedure. W find ourselves unabl e
to take the view that because a
person has been given notice of
sonme proceedi ngs wherein he “is
given a right to appear and  nake
hi s subm ssions, = he shoul d wt hout
nore have a right of appeal from an
order rejecting his contentions or
subm ssion. An appeal is a creature
of statute and if a statute
expressly gives a person a right to
appeal, the matter rests there.
I nnumrer abl e statutes bot h in
Engl and and in India give the right
of appeal to 'a person aggrieved
by an order nade and the provisions
of such statutes have to be
construed in each case to find out
whet her the person prefering an
appeal falls wi thin t hat
expression. As was observed in
Robi nson v Currey [7 @BD 465] the
wor ds ' person aggri eved’ are
"ordi nary neaning put upon them.
According to Halsbury's Laws of
England (Third Edition, Vol.25),
page 293, footnote 'h’

"the expression is nowhere

defined and must be contrued by
reference to the context of the
enactment in which it appears and
all the circunstances.’
Attenpts have however fromtine to
time been made to define the
expression in various cases. In Ex
parte Sidebotham In re Sidebotham
[14 Ch D 458 at 465] it was
observed by Janes.L.J.:

' But t he wor ds ' person
aggrieved’ do not really nean a man
who is disappointed of a benefit
which he mght have received if
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sone other order had been nmade. A
"person aggrieved’ nust be a man
who has suffered a | egal grievance

a man agai nst whom a decision has

been pr onounced whi ch has
wrongful l'y depri ved hi m of
sonething, or wongfully refused
him sonething, or wrongful |y

affected his title to sonething."
A Bench of four |earned Judges of this Court in the case of
Jasbhai Moti bhai Desai v. Roshan Kumar Haji Bashir Ahmed and
others [(1976) 1 SCC 671] had to examine the schene of
Bonbay Ci nemas Regul ation Act 1953 and a rule therein with a
view of finding out whether a rival cinema owner could
appeal against a No objection Certificate grated to an
applicant who wanted to establish a cinema theatre of his
own. Sarkaria, J., speaking for the Court observed that
under the  relevant provisions of the Regulations no right
was conferred by way of special interest on such a riva
ci nenma owner as he did not satisfy the test of ’person
aggrieved . Nor could he be treated to be a valid objector
bei ng resident of the locality or person to whom any specia
right of objection was conferred by the statutory schene.
Thus he was nerely a rival cinema owner who was |likely to be
adversely affected’ inhis comercial interest if another
cinema theatre got established and canme to be run in the
light of the No objection Certificate. That such an interest
was considered to be too renpte to clothe the objectors with
aright to object to the No Cbjection Certificate to run a
ci nema under the Rules. Paras 47 and 48 of the Report in
thi s connection deserve to be noted:

"Thus, in subst ance, t he

appel lant’s stand is that the

setting up of a rival cinenma house

in the town will adversely affect

hi s nonopol i stic comrerci a

interest, causing pecuniary harm

and | oss of busi ness from

conpetition. Such harmor loss is

not wongful in the eye of |aw,

because it does not result in

injury to a legal right or a

legally protected interest, the
busi ness conpetition causing it
bei ng a | awf ul activity.
Juridically, har m of this

description is called dammum sine
injuria, the term injuria being
here used in its true sence of an
act contrary to law [Salnmond on
Juri sprudence, 12t h Edn. by
Fitzgerald, p.357, para 85]. The
reason why the | aw suffers a person
knowingly to inflict harm of this
description on anot her, without
hol ding him accountable for it, is
t hat such harm done to an
individual is a gain to society at
| ar ge.

In the l'ight to the above
di scussion, it is denonstrably
clear that the appellant has not
been denied or deprived of a |lega
right. He has not sustained injury
to any legally protected interest.
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In fact, the impugned order does

not operate as a decisions against

him nmuch |ess does it wongfully

affect his title to something. He

has suffered no | egal grievance. He

has no Ilegal peg for a justiciable

claimto hang on. Therefore he is

not a ’'person aggrieved and has no

| ocus standi to challenge the grant

of the no-objection certificate."

Shri Subba Rao, |earned counsel for Union of India contended
that the Central Governnent through the Industries Mnistry
had interest in the |litigation in question as large public
revenue was involved and the protection to be conferred on
the I ocal nanufactures-and ‘those dealing in local narkets
had to be guarded against. the onslaught of nushroom
importers. That this public dinterest was sought to be
vindicated by the Union of India by raising the present
di spute. I'f the concerned inmport was found to be illegal the
goods woul d~ be liable to confiscation. That when nore than
Rs. 400 crores were sunk by the Union-of India in its conpany
HPF it could not be said that the Union of India through the
Mnistry of Industries was a total stranger and had no | ocus
standi whatsoever to challenge the order of the Additiona

Col l ector of Custons. So far as the Union of India is
concerned we may proceed on the basis that it nay have to
subserve a larger public interest by raising the present
dispute and may legitimtely feel aggrieved by the order of
the Additional Collector of Customs. But even if it is so,

the statutory procedure laid down by the Parlianent inits
wi sdom for enabling the challenge to the adjudication order
of the Collector of Custons by way of appeals or revisions,

to which we have nade a nention, has got to be followed in
such an eventuality. Bypassing the said statutory procedure
a direct frog leap to CEGAT is contra-indicated by the
statutory schene of the Act. If such direct appeals are
permtted the very scheme of Section 129-D(1) would get
stultified. It nust, therefore,  be held that direct appea

filed by the Union of India through Industries Mnistry to
CEGAT under Section 129-A(1) was clearly inconmpetent. It may
by added that the Union of India could have used the npbde
set out in section 129D, but it did not do so.

So far as the appeal filed by HPF is concerned it is
still on a weaker footing. Even though HPF nay be a public
limted conpany wholly owned by the Central Governnent and
even if Central Governnent m ght have sunk nore than Rs. 400
crores in constituting it, its function would still remain
in the domain of commercial enterprise. It may be a |inmb of
the Central Governnent or its alter ego so far as Article 13
of the Constituting is concerned and may be treated end to
answer chal | enges about vi ol ation of constitutiona
guarantees or statutory provisions under which it may be
acting, but that would not clothe it with a legal  '|locus
standi to prefer a statutory appeal before CEGAT under
Section 129-A(1). Fromthe point of view of that provision
it is no more than a business rival and cannot be said to be
a 'person aggrieved’ by the adjudicatory order of the
Col l ector of Custonms releasing inmported goods to the
appel I ant on payment of full customs duty. It has also to be
noted that the Custons Act nowhere provides for any specia
interest of such public concerns which may be operating as
rivals in the same commercial field in which the inporter
may be operating. In the absence of any special statutory
provision for protecting the interest of such Governnent
concerns or public sector wundertakings no statutory |ocus
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standi can be called out in their favour on the express
| anguage of the relevant provisions of the Act noted by us
earlier. It nust, therefore, be held that HPF was a nere
busi ness rival operating in the sane comercial field and
carrying on the same comrercial activities as the appellant.
Its locus standi to challenge the order of Additiona
Col l ector of Custons in favour of the appellant, therefore.
gets squarely ruled out by the ratio of the decision of this
court in the case of Jasbhai Mdtibhai Desai (supra). Learned

counsel for the HPF in this connection submitted that if
i nported goods of the appellant were allowed to enter the
mar ket HPF' s commercial interest would be nmaterially

prejudi ced and by now it has already becone a sick unit.
That is neither here nor there. The said grievance would
still be in the realmof damum since injuria as indicated
in Jasbhai Mbtibhai Desai’s case (supra) by this Court.
Consequently the appeal filed by HPF before the CEGAT al so
must be treated to be inconpetent and could not be covered
by the sweep of Section 129-A(1) of the Act.

Learned counsel for HPF invited our attention to a
deci sion of a two-nenber Bench of this court in the case of
K. Ramadas Shenoy v. The Chief Oficers. Town Minicipa
Council. Udipi and others [(1975 (1) SCR 690]. In that case
aresident in a locality wherein a cinenma building was being
constructed contrary to be binding Town Planning Scherme, was
held to be entitled to challenge the said building. Said
decision is rendered on its own facts. The statutory Schene
was for the benefit ' of persons residing in the locality.
Under the said Scheme the Minicipal authorities owed a
public duty and obligation under the statuteto see that the
resi denti al area i's not spoi |l ed by unaut hori sed
construction. Under these circunstances it was held that the
aggrieved party had sufficient |ocus standi under Article
226 of the Constitution of India of nove the Hi gh  Court
against the violation of ‘the statutory schene by the
muni ci pal authorities. It is easy to visualise that in that
case this Court was concerned with the |ocus standi of an
"aggrieved party’ under Article 226 of the Constitution of
India which is of a wder nature as conpared to the
statutory right of appeal wunder a given statutory schene
before a statutory authority created by that very statute.
The said decision is, therefore, of no avail to HPF.

As a result of the aforesaid discussion it rmust be held
that the Hi gh Court had commtted a patent error of lawin
taking the viewthat the concerned wit petitioners before
it had sufficient locus standi to prefer appeals before
CEGAT. The decision of CEGAT holding that they had no such
| ocus standi was perfectly justified on the schene of the
Act and it was wongly set aside by the H gh Court.
Consequently the appeals will be required to be all owed.

However a further guestion survives for our
consi deration. As the Hgh Court has noted in the inmpugned
judgrment, the other contentions in the wit petitions filed
by the contesting respondents were not considered by it in
view of its decision on the right of appeal which was nade
available to the concerned wit petitioners before the
CEGAT. W have, however, to observe in this connection that
the H gh Court was not at all justified in presuni ng what it
should do in case the appellant’s appeal succeeded before
the Court. Proper direction in that connection should have
been left to be given by this Court in such an eventuality.
H gh Court could not have been pre-enpted the sane by the
i mpugned judgment. However in view of the fact that other
contention in the wit petitions were not exam ned by the
Hi gh Court in any case they will now have to be exam ned by
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it. As the decision on the right to appeal to CEGAT made
avai l able to the contesting respondents by the H gh Court is
being set aside by us, the question remains as to what
further appropriate orders can be passed in the connection

So far as this question is concerned it may be noted that
tow wit petitions were noved, one by Union of India being
Cvil Wit Petition No. 3023 of 1989 and another by HPF
being Cvil Wit Petition No.2286 of 1989. As we have taken
the view that HPF being a business rival of the appell ant
had no right to challenge the order of Additional Collector
of Customs, Bonbay passed in favour of the appellant its
wit petition being Gvil Wit Petition No.2286 of 1989
filed before the High Court will stand disnm ssed. However
wit Petition No.3023 of 1989 will have to be pernitted to
proceed further on renmaining controversy before the Hi gh
Court in so far as Union of India seeks of challenge the
order of Collector of Customs; Bonmbay dated 1st/5th June
1989. As we have taken the view that Union of India could
legitinmately challenge the said order before appropriate
forumin public interest and as it has wi der |ocus standi at
| east in —proceedi ngs under Article 226 of the Constitution
of India if not before CEGAT, its challenge in the wit
petition under Article 226 against the said order cannot be
told off the gates. That challenge will have to be exam ned
by the High Court under Article 226 on its own nerits. It is
obvious that it will  be open to be appellant as contesting
respondents to try to support the _inpugned order of the
Assistant Collector/Collector of Customs on all legally
perm ssi bl e grounds.. In short the said controversy between
the Union of India on the one hand and the appellant on the
other in Union of India s Wit Petition No.3023 of 1989 wil |
have to be exam ned by the Division Bench of 'the H gh Court
on its own nerits. AS the proceedi ngs are pending since |ong
before the H gh Court so far as the aforesaid challenge is
concerned it would be in the interest of justice to request
the High Court to decide the said wit petition on the
nerits of the question regarding the legality and propriety
of the order of Collector/Assistant Collector of Custons
dated 5th June 1989 as expeditiously as possible preferably
within a period of four nonths fromthe date of receipt of a
copy of this order at its end.

Now remains the |ast question as to what is to be done
about the anmount fetched in auction of the goods pursuant to
the interim order of this Court dated 24th Septenber 1990.
We cannot accede to the request to the | earned counsel for
the appellant that the said invested anount w th accrued
interest may be permitted to be withdrawn by the appellant
at this stage by furnishing bank guarantee. I'n our view as
the ambunt is lying deposited and invested by  this Court
since nore than six and half years by now and as we are
requesting the Hygh Court to decide the pending wit
petition of Union of India on the surviving question as
aforesaid within four nonths fromthe date of receipt of
copy of the present order it would be in the interest of al
concerned to continue the investrment of the deposited anpunt
of the auction price by this Court and to direct that the
wi t hdrawal of that anmount shall abide by the final result of
the wit petition of the Union of India before the High
Court and shall also remain subject to the result of further
appeal, if any, against the High Court’s judgnment in the
said wit petition

The appeal s are accordingly al l owed. The common
j udgrment under appeal as rendered by the Hgh Court is
guashed and set aside with a direction to the H gh Court to
decide on nerits the Union of India’s Wit Petition No.3023
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of 1989 on the remaining grounds in the light of the
observations made in this judgnment. There will be no order
as to costs in the facts and circunstances of these cases.




