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JUDGMENT
Sen, J.
The assessnent years in this group of appeals (C A No.
6636/ 83, 6637/83, 6638/ 83M 6639/83, 6640/83, & 175-77/85)
are 1962-63 to 1967-68. The assessee-conpany, Thiru Arooran
Sugar Ltd., is a manufacturer of° sugar which purchases
sugarcane from the market for crushing. It also has its own
cane fields where it cultivates sugarcane which is entirely
consunmed by its factory. Since the profits made by the
assessee from the sale of sugar arises out of agricultura
activities as well as the manufacturing activities, the
i ncome earned by the assessee has to be divided into two
parts. No tax is leviable under the Incone Tax Act on
agricultural incone but the profit generated by the non-
agricultural activities is liable to be taxed under the Act-.
There is no dispute that the inconme attributable to the
agricultural activities nust be excluded from the _incone
earned by the assessee fromthe sale of 'sugar. But the
problemis of computation of such incormre.

Section 10(1) of the Income-tax Act |ays down that the
agricultural inconme shall not be taken into conputation of
the total income of a previous year of any person under the
I ncome-tax Act, 1961. Section 295 of the Act which enpowers
the Board to make rules for carrying out the purposes of
this Act has specifically enpowered the Board by sub-section
(2)(b) of Section 295 to franme Rules for the manner in which
and the procedure by which the incone shall be arrived at in
the case of, inter alia, incone derived in part from
agriculture and in part frombusiness. In exercise of this
power Rule 7 of the Income-tax Rules, 1962 was framed which

l ays down :
"I ncome whi ch is partially
agricultural and partially from
busi ness -
(1) I'n the case of income which is
partially agricultural incone as

defined in section 2 and partially
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i ncome chargeabl e to incone-tax
under the head "Profits and gains
of business", in determning the
part which is chargeable to income-
tax the mar ket  val ue of any
agricul tural produce which has been
rai sed by the assessee or received
by him as rent-in-kind and which
has been utilised as a raw nateria
in such busi ness or the sale
recei pts of which are included in
the accounts of the business shal
be deduct ed, and no further
deduction shall be nade in respect
of any expenditure incurred by the
assessee as a cul tivat or or
recei ver of rent-in-kind.

(2) For the purposes of ‘sub-rule
(1) "market value" shall be deened
to be -

(a) Where  agricultural produce  is
ordinarily sold inthe market in
its raw state, or after application
toit of any process ordinarily
enpl oyed by a cul tivator or
receiver of rent-in-kind to render
it fit to be taken to narket, the
val ue cal cul ated according to the
average price at which it has been
SO sol d during the rel evant
previ ous year;

(b) Where agricultural produce is
not ordinarily sold in the market
in its raw state or after
application to it of any state or
after application to it of  any
process aforesaid, the aggregate of

(i) the expenses of cultivation

(ii) the land revenue or rent paid

for the area in which it was grown;

and

(iii) such anount as the

(Assessing) Oficer finds, having

regard to all the circunstances in

each case, t he represent a

reasonabl e profit."

Sub-rule (1) of Rule 7 lays down that market val ue of

the agricultural produce raised by the assessee will have to
be deducted fromthe business account of the assessee. The
‘mar ket value’ spoken of in sub-rule (1) will have to be

deternmined in the manner laid down in sub-rule (2). Sub-rule
(2) lays down in clause (a) the well-known formula of
average price of the goods ordinarily sold in the nmarket as
mar ket value of the goods. The fornula contained in clause
(b) will only apply in cases where agricultural produce is
not ordinarily sold in the narket inits raw state or after
any process applied to it to nmake it marketable.

The assessee’s contention is that the narket val ue of
the sugarcane which has been produced and consuned by the
assessee nust be determined in the manner |aid down n sub-
rule (2)(b) of Rule 7. The contention of the Revenue is that
the procedure laid dowmn in clause (a) of sub-rule (2) will
be the right procedure to follow The Tribunal was of the
view that the procedure laid dowmm in clause (b) had to be
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resorted to because the price of sugar was controlled by the
Sugarcane Control Order at the material tinme. The Hi gh Court
was of the view that the Sugarcane Contr ol O der
notwi t hst andi ng there was a narket for sugarcane and even if
the assessee consunes the entire quantity of sugarcane
rai sed by it the market price of such sugarcane is
ascertainable and this price of such sugar cane is
ascertainable and this price has to be excluded fromprofits
and gai ns of business of the assessee.

The Tribunal found that the assessee Conpany had grown
sugarcane in its own land as well as |ands taken on | ease.
Since the crushing capacity of the assessee’'s factory was
1200 tons per day, the sugarcane grown by the assessee was
not adequate for its requirement. It had, therefore
purchased sugarcane from other growers. The sugarcane
purchased by the assessee was nmuch nore than the sugarcane
produced by it for the assessment years 1962-63, 1966-67 and
1967-68. The assessee purchased sugar cane from the
regi stered ryots according to the provisions of the
Sugar cane Control~ Order and al so from non-registered ryots.
The quantity —of sugarcane purchased fromthe non-regi stered
ryots was negligible compared to the quantity of sugarcane
purchased from the registered ryots except during the
periods relevant for assessnent years 1962-63, 1963-64 and
1966-67. The Tribunal ‘'was of the view that sugarcane coul d
not be treated as agricultural produce ordinarily sold in
the market during the relevant previous years. Therefore, it
uphel d the contentioon made on behalf of the assessee-conpany
that sugarcane produced by it had to be valued in accordance
with Rule 7(2)(b).

The High Court took a contrary view. The H gh Court
took not of the fact that for some of the years under
consideration in this case the average cost of cultivation
shown by the assessee was nore than the average cost of
purchase. The assessee was really trying in those years to
get deductions of a higher figurethan the market value of
the sugarcane produced by it. The H gh Court pointed out
that the Tribunal had not come to a finding of fact that
sugarcane was not ordinarily soldin the market in its raw
state in the area where the factory of the assessee was
| ocated. Sugarcane, as a matter of fact, was sold in the
market in raw state, even before the Sugarcane Control Order
cane into force. Because of the Control Order, sugarcane did
not cease to be a produce ordinarily sold in the narket. The
Control Order nerely regul ated the narket for raw sugarcane.
Merely because the price, the distribution, the production
the relationship between the grower and the purchaser, were
all subjected to elaborate Governnent regulations, it could
not be said that the product itself lost either its identity
or its nature or its character of an agricultural produce
sold in the market. The High Court held that Rule 7(2)(a)
will clearly apply in this case and market value of
sugar cane produced and consumed by the assessee-conpany had
to be conputed accordingly.

Under Rule 7(1), in conputing the profits and gai ns_ of
busi ness, nmarket value of an agricultural produce in raw
state has to be deducted from the profits of partly
agricultural and partly industrial products. Sub-rule (2)
| ays down the nethod of conputation of market value. If the
agricultural produce is ordinarily sold in the market, Rule
7(2)(a) will apply. If not, Rule 7(2)(b) will apply. The
guestion, therefore, is was sugarcane ordinarily sold in the
market in raw state? The answer must be in the affirmative.
The assessee-conpany itself was buyi ng nore sugarcane, than
it was producing, fromregistered and unregi stered ryots.
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M. Nariman on behalf of the assessee has argued that
in order to invoke Rule 7(2)(a) it has to be found that a
mar ket exists where sugarcane is ordinarily sold. This

implies that there will be a market of a nature where buyers
and sellers congregate. |If such a market does not exist, the
provisions of Rule 7(2)(a) will not apply. Sub-rule (b) was

franed by the Board to determ ne the value of agricultura
products where such markets for agricultural products did
not exi st.

We are unable to uphold this argunent. "Market" in the
context of Rule 7 does not nean an open narket where buyers
and sellers get together for the purpose of purchase and
sal e of goods. The assessee-conpany regularly, vyear after
year, in ordinary course of business bought sugarcane from
regi stered and unregistered ryots. \Wether the purchase was
at a price controlled by the Sugarcane Control Order or not
is quite immterial. There was a price at which sugarcane
could ordinarily  be purchased, by the assessee for the
purpose of its own business. The price paid by the assessee
was the ‘market price. It is by nowwell-settled that narket
does not —have to be one open place of business where buyer
and sel l er congregate.

If the nmarket is controlled by Government regul ation,
sal e and purchase of sugarcane within the framework of these

regul ations will be the ordinary node of selling sugarcane.
No speci al significance can be read into the phrase
‘ordinarily sold . It is not disputed that the assessee

utilised sugarcane grown by it in its owm field for its
factory and al so . purchases a ~consi derabl e amunt of
sugarcane from outside. Therefore, it is not the case of
assessee that sugarcane growers do not sell sugarcane in
ordinary course of their business in the region where the
assessee carries on business.

M. Narinman next contended that the assessee was buying
sugarcane at its own factory gate. There is no other factory
in the region where the assessee’'s factory was situated. The
area adjoining the factory gate/could not be treated as
mar ket for sugarcane. In the fact of this case there was no
way to find out the average price of the sugarcane which was
being sold in the market in ordinary course during the
previous years. |In support of this contention, M. Narinan
relied on a Special Bench decision of the Patna H gh Court
inthe case of J.M Casey vs. Comm ssioner of Incone-tax,
Bi har & Orissa AIR 1930 Patna 44.

This argunent again is misconceived. The place where
the sugarcane was bought and sold is quite immterial for
deci di ng whether there was a market for sugarcane or not.
The place of delivery of the goods may be decided by the
buyer and seller by mutual consent, express or inplied. The
assessee mght have purchased and taken delivery of the
goods from the seller’s doorstep. The point that “has to be
borne in mndis that in order to apply Rule 7(2)(a),
exi stence of an open nmarket where buyers and sellers come
together to do business is not an essential pre-requisite.

We are unable to uphold the contention of M. Nariman
that where the buyer was only one and the sellers were nmany
it cannot be said that the sale was in a market and the
price was market price. The case of J.M Casey (supra) was
decided by a Special Bench of the Patna High Court in the
special and wunusual facts of that case. The Special Bench
considered the scope and effect of Section 2(1)(b) of the
Indian income-tax Act. It was observed that the word
"market" in that section inplied area centre of econonmc
exchange. The inplication of this observation has to be
understood in the facts of that case. Mdtihari Jai
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purchased al oe | eaves from cultivators not for any
conmer ci al purpose but to keep the prisoners occupied. The
purchase by the jail was not a commercial activity at all

Courtney Terrel, C J. explained the position thus:

"The object of the manufacture in

jail is not the conducting of an

econom ¢ process which shall render

profitable the cultivation of the

al oe plant but nerely to keep the

prisoners enployed on sufficiently

| aborious and punitive work."

It was held in the facts of the case that purchase of
aloe leaves by jails inan artificial condition had no
relation to market for agricultural produce. But in the case
before us, the purchases of sugarcane nade by the factory
were purely comercial transactions controlled by rmarket
forces within the framework of the Sugarcane Control Order
The Special Bench decision of the Patna H gh Court does not
support the case nade out by M. Narinman in any way.

The ‘principle that value of a property will be the
price which it will fetch if ~sold'in the open market is a
wel | - known nethod of valuation which has been adopted in a
| arge nunber of statutes in England and also in India. It is
wel | -settled that existence of an open market is not a pre-
condition for application of this principle. There nmay or
may not be an actual nmarket where ‘buyers and sellers
congregate to purchase and sell goods.” W ere there is no
such open market an' estimate of the narket price will have
to be done on a hypothetical basis. In a case under the
Gft-Tax Act, Gft-Tax Oficer, Calcutta & Anr. vs. Kastur
Chand Jain 53 ITR 411, dealing wth Section 6(1) of that
Act, R S. Bachawat, J. observed:

"The basic principle of valuation

is enbodied in section 6(1) of the

Gft-Tax Act, 1958, and in the

correspondi ng section, section 36

of the Estate Duty Act, 1953, an

section 7(1) of the Walth-Tax Act,

1957. The valuer has to find "the

price which....it would fetch if

sold in the open market". The

nmeasure of value of the property is

the price which the hypothetica

buyer in an open nmarket would pay

for it."

In the case of Ahmed GH Ariff & Os. v. Conm ssioner
of Wealth-Tax, Calcutta 76 |TR 471, explaining the phrase
"if sold in the open market" in Section 7(1) of the Walth-
Tax Act, it was observed by Gover, J. speaking for' the
Court that the phrase did not contenplate actual sale or the
actual state of the narket, but only enjoined that “it should
be assuned that there was an open market and the property
could be sold in such a market and, on that basis, the value
had to be found out. It was a hypothetical case which was
contenplated and the tax officer nust assune that there was
an open nmarket in which the asset could be sold.

In view of the aforesaid, it is very difficult to
uphold the contention of M. Nariman that in order to find
out the market price there has to be an actual market where
there will be *a concourse of buyers and sellers’. This
argunent was specifically rejected by Lord Pearson L.J. in
the case of Building and Cvil Engineering Holidays Schene
Managenment Ltd. vs. Post Ofice (1966) 1 QB 247 in the
fol |l owi ng words:

"What is neant by “"market value"?
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It is not reasonable to suppose

that for the purposes of this

proviso there is no nmarket value

unless there is a concourse of

buyers and sellers. There is no

need to infer that there nmust be an

open market, or that there nust be

a price fluctuating according to

t he pressures of suppl y and

demand. "

In that case Lord Denning al so expl ai ned the concept of
mar ket value in the foll ow ng words:

"What is the "market value" of

these stanps? It does not connote a

mar ket where buyers and sellers

congregate. The "market val ue" here

nmeans the price at which the goods

could be expected to be bought and

sold 'as between willing seller and

wi L lI'ing buyer, even though there

nmay ~be only one seller ~or —one

buyer, and even thought one or both

may be hypothetical ~rather than

real . "

These are the principles wuniversally applied to find
out the price at which the goods are ordinarily sold in the
open market. For deternination of market value, there is no
pre-requisite that .= an open mnmarket where buyers ad sellers
congregate to buy and sell goods nust exist. In the instant
case, the assessee-conpany actually bought sugarcane froma
| arge nunber of growers years after year in ordinary course
of business. The price at which it buys sugarcane nust be
taken to the market price. If the price is controlled by
Sugarcane Control Order the <controlled price will be taken
as the market price because it~ is at this price that a
willing buyer and a wling seller are expected to transact
busi ness. As Lord Denning pointed out, it does not nake any
difference to this position that the assessee was the only
buyer in the region where its factory was | ocated.

In the facts of this case, we are of the viewthat the
H gh Court has come to a right decision. The appeals are
without any nerit and are dism ssed. There will be no order
as to costs.

C. A No. 3674/1989, C.A No. 2399(NT)/1989 AND S./L.P. NO
2611/ 1988

M. Nariman has argued that there are certain facts in
these cases which were not brought to the notice of the
Tribunal. Therefore, in these cases, there 'should be a
direction by this Court to the Tribunal to investigate those
facts.

It is not possible to accede to this prayer. Certain
guestions of |law on the basis of the fact and circunstances
found by the Tribunal have been referred to the H gh Court
for its opinion. The H gh Court has give its opinion on
those questions on the basis of facts found by the Tribunal
The Tribunal is the final fact finding authority. The Hi gh
Court cannot go behind the fats found by the Tribunal. It
was for the assessee to raise questions of fact at the tine
of hearing of the appeal before the Tribunal. At the
reference stage, no fresh investigation into facts is
perm ssible. There may be cases where the Court feels that
it is unable to answer the question of |aw referred because
findings of fact are inconplete. In such cases, the Court
may call for a supplenentary statenent fromthe Tribunal
But that is not the case here. The Hi gh Court did not fee
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any difficulty in answering the question on the basis of the
facts found. The assessee’'s prayer is for a direction to the
Tribunal to consider new questions of fact which were not
rai sed before the Tribunal at all. W see no reason to grant
this prayer at this stage.

These appeals must also fail and are dism ssed. The
Speci al Leave Petition No. 2611 of 1988 is al so dism ssed.
There will be no order as to costs.




